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ABATEMENT  ov  ▲ppbal,  See  Civil  Procedure  Code,  section  862  ^  117 

OF  SUIT,  See  Civil  Procedure  Code,  section  865  .•.  49 

ACKNOWLEDGMENT,  See  Act  No.  IX  of  1872,  tection  26...  ...  268 

o»  DMT,  See  Act  No.  XV  of  1877,  section  19  422 

ACQmSITION  OP  LAND,  See  Act  No.  I  of  1894,  section  49  ..•  176 

ACTS— 1860— XLV  (Iwdiaic  Fevll  Code),  bbctioitb  23,  231— Co«fii- 
terfeiting  ooin-^ Definition— InUntion,]  In  order  to  constitute 
the  offence  defined  by  section  231  of  the  Indian  Penil  Code,  it  is 
not  necessary  that  the  counterfeit  coin  should  he  made  with  the 
primary  intention  of  its  being  passed  as  genuine  :  it  is  sufficient 
if  the  resemblance  to  genuine  coin  is  so  close  that  it  is  capable  of 
being  passed  as  such. 

Emperor «.  Kadir  Bakhsh,  I.  L.  B.,  80  AIL     ...  •••        98 


SBOTioiTB  182,    211— Crl- 


minal  Procedure  Code,  eeeHon  \%^^Information  given  to  the  police  ^ 
alleged  to  be  falee^Frocedure^Notice.']  Where  a  District  Magis- 
trate, upon  a  report  made  by  the  police  that  information  given 
to  them  charging  a  person  with  a  specific  crime  is  false,  orders 
the  person  giving  such  Information  to  be  prosecuted  under 
section  211  of  the  Indian  Penal  Code,  such  order  is  not  an  order  to 
which  section  195(5)  of  the  Code  of  Criminal  Procedure  applies, 
neither  is  the  order  passed  without  jurisdiction  if  no  previous 
notice  to  show  cause  is  given  to  the  accused.  The  more  proper 
course,  however,  would  be  to  let  the  informant  bring  his  witnesses 
into  Court,  hear  them  out,  and  then,  if  the  c;ise  was  considered  to 
be  a  false  case,  to  pass  an  order  that  the  informant  should  be  tried 
under  section  211  of  the  Indian  Ponal  Code.  Queen- Empreee  y. 
Ganga  Ram,  I.  L.  R..  8  All.,  38,  Emperor  v.  Vula,  I.  L.  R.,  29  AIL, 
587  and  Maibat  Khan  v.  King  Emperor,  I.  L.  R.,  83  Calc,  31,  distin- 
guished. 

Emperor  «.  Tabarak  Zaman  Khan,  I.  L.  R.,  80  All.      ...         61 


BBOTIOKS  302,  804,  825,  828 


AirD  S29— Administration  of  dhaturafor  the  purpose  of  fadliiat' 
ing  robber g — Death  of  person  to  whom  dhatura  is  so  administered — 
Offence  not  murder,  but  causing  grievous  hurtJ]  Where,  for  the 
purpose  of  facilitating  robbery,  dhatura  was  administered  by 
two  persons  to  certain  travellers,  in  consequence  of  which  one  of 
the  travellers  died  and  others  were  made  seriously  ill,  it  was  held 
that  in  respect  of  the  traveller  who  died  the  offence  committed  was 
that  punishable  under  section  325  of  the  Indian  Penal  Code,  viz,, 
grievous  hurt :  and  in  respect  of  the  travellers  who  did  not  die 
the  offence  committed  was  that  defined  by  section  828  of  the  Code. 
Queen-Empress  v.  Tulsha,  I.  L.  R.,  20  All.,  148,  not  followed. 

Emperor  v,  Bhagwan  Din,  I.  L.  R«,  30  All.        •••  ^      568 

—^1867  — III  (GAiCBLiva  Act),  bhctioks  5  akd  6— TTorraii^ /or 
search  of  suspected  house — **  Credible  information^'^ Procedure-^ 
Endorsement  of  warrant  bg  officer  to  whom  it  was  issued,']  Warrants 
issued  under  Act  No.  Ill  of  1867  are  governed  by  those  provisions 
of  the  .Code  of  Criminal  Procedure  which  provide  for  the  issue  and 


Digitized  by 


QoO^Qi 


•  •• 


GENEBAL  INDEX.  XIU 

Ptge. 

ex0CQtion  of  warrants  in  goneral :  there  is,  therefore,  no  objection 
to  the  officer  to  whom  sach  a  warrant  is  originally  issned  endorsing 
it  to  another  officer,  provided  that  the  Utter  is  an  officer  to  whom 
such  warrint  could  be  legally  issued  in  the  first  instance. 

Emperor  v.  Kashinath,  I.  L.  R.,  80  All.  m»  -•60 

ACTS— 1870— VII  (CotTBT  Fbbs  Act),  sbotion  7,  IX;  bohbduli  I, 
▲BTICLB  I'-Court  fee  ^Decree  for  redemption  of  mortgage^  Appeal 
on  the  main  ground  that  nothing  was  due  under  the  mortgage.'\  Meld 
that  in  the  case  of  an  appeal  from  a  decree  allowing  a  defendant 
mortgagor  to  redeem  the  mortgage  on  payment  of  a  sum  named 
therein  based  upon  the  ground  that  the  mortgage  debt  has  been 
satisfied  out  of  the  usufruct  of  the  property  mortgaged  and  nothing 
whaterer  is  due  from  him  the  proper  court  fee  piyable  is  an  ad 
valorem  tee  upon  the  total  amount  of  tho  decree  under  appeal. 
•  JTepal  Sair.Dehi  Prasad,  I.  L.  R.,  27  All..  44,7,^1^  Beferene$ 
under  Court  Feet  Act^  1870, 1.  L.  B.,  29  Mad«,  807,  followed. 

Mahodeo  Prasad  v.  Gorakh  P.asad,  I.  L.  B.,  80  All.  .«•      647 

1872  —  1  (Indian  Etidbnoi  Aor),  bbotion  4,  See  Act  (Local) 
No.  II  of  1901,  section  201  ...  ...  ...  68, 477 

BBOTION  ZO— Confeeeion-^ 


Joint  trial '^  Flea  of  guilty  Iff  one  of  the  accused —Use  of  his  con* 
festion  against  the  rest— Criminal  Procedure  Code,  sections  271,  842.] 
Where  an  accused  person  has  pleaded  guilty  and  the  Court  is  pre* 
pared  to  convict  on  that  plea,  it  is  contrary  to  the  spirit  of  the 
law  to  postpone  the  conyiction  so  that  the  person  who  has  pleaded 
guilty  may  technically  be  said  to  be  tried  jointly  for  the  same 
offence  with  other  co-accused  and  any  statement  in  the  nature  of 
a  confession  that  he  may  make  used  against  them.  Queen^Smpress 
T.  Paltua,  I.  L.  R.,  23  All.,  63,  followed. 

Emperor  v.  Kbeoraj,  I.  L.  R.,  80  All.  ...  ...      640 

— ,  SBOTION    82,   OLinSB     (6) 

'^'Sffidence — Pedigree  —  Proof  of  pedigree^  Knowledge  of  namet  of 
ancestors  from  hearing  them  recited  on  ceremonial  occasions  ^-Pedig^ 
ree  made  post  litem  motam — Controversy  in  different  mmtter  from 
that  which  if  after  suit  would  render  statement  inadmissible— Docu^ 
meni  mads  on  particular  occasion  for  specific  purpose  treated  as 
declaration — Proof  of  heirship  -Act  No.  I  of  1872  (Indian  Bvi* 
dence  ActJ^  iection  82,  clause  (2).l  The  plaintiffs  sued  to  recoyer 
immorable  property  aa  next  heirs,  through  their  father,  of 
oneGurSahai.  The  principal  defendant  was  the  sister's  son  of 
Gur  Sahai.  On  the  plaintiffs'  oral  evidence  and  on  certain  pedigrees 
produced  by  them  the  Subordinate  Judge  was  of  opinion  that  Gur 
Sahai  and  the  plaintiffs'  father  were  descended  from  one  common 
ancestor,  from  whom  they  Were  only  seven  df gi  ees  removed,  and 
that  their  claim  was  proved.  The  defendant  produced  a  pedigree 
which  showed  that  Gur  Sahai  waa  descended  from  another  ancestor 
than  that  stated  in  the  plaintiffs'  pedigree  and  was  in  the  16th 
degree  from  a  common  ancestor,  and  the  plaintiffs'  father  in  the 
16th  degree,  and  he  contended  that  under  Hindu  law  heirship  did 
not  extend  beyond  the  l4th  degree,  and  that  therefore  he,  though 
only  a  sister's  son,  was  to  be  preferred  to  such  remote  relations  as 
heir.  The  judgment  of  the  Court  of  the  Judicial  Commissioner  on 
appeal,  after  a  lengthy"  and  adverse  criticism  of  the  plaintiffs' 
evidence  concluded  as  follows:  "The  oral  evidence  to  prove  the 
pedigree  in  the  plaint  is  thus,  in  my  opinion,  of  as  little  value  as 
the  documentary  evidence  on  which  the  plaintiffs  relied,  and  at  the 
hearing  of  the  appeal  practically  no  attempt  was  made  to  support 
the  finding  of  the  Subordinate  Judge.  The  only  contention  was 
thai  aeeepting. the  pedigree  tied  bf  the  appellant"  (defendant) 
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the  pUintiib  are  heiri  of  Gar  Snhai,  at  aooordSng  to  it  they  are 
Samanodakas  and  tlieref  ore  in  the  absence  of  other  nearer  heira  ex- 
olnde  the  defandant,  who  ie  the  son  of  Gar  Sahai's  sister." 

Meld  that  the  abore  parag^raph  did  not  under  the  cireamstanoes 
and  for  the  reasons  stated  by  their  Lordships  of  the  Jadieial 
Committee  prednde  the  plaintiffs  from  endearouring  to  sustain,  on 
this  appeal,  the  finding  of  the  Subordinate  Judge  in  their  farour. 

Msld  also  that  the  pedigrees  put  in  by  the  plaintiffs  were  not 
<  ancient  family  records  handed  down  from  generation  to  generation 
and  added  to  as  a  member  of  the  family  died  or  was  born  ;  but  dooa« 
ments  drawn  up  on  particular  occasions  for  a  specific  purpose  by 
members  of  the  family,  and  were  accordingly  to  be  treated  as  mere 
declarations  made  by  the  persons  who  respectively  drew  them  np  or 
adopted  them. 

One  of  the  pedigrees  dited  in  1892  was  held  by  the  Court  of  the 
Judicial  Commissioner  to  be  inadmiisiUe  in  evidence  as  harin^  been 
made  iH>#^  litem  motam,  although  the  eontrorersy  which  originated 
in  1891  did  n»t  relate  to  the  heirship  to  Gur  Sahai  but  referred  to 
an  entirely  different  matter. 

Held  it  was  wrongly  rejected  as  OTidence.  To  make  a  state- 
meat  inadoiissible  on  the  ground  that  it  was  made  poet  litem  motam 
the  same  thing  must  be  in  controTersy  before  and  after  the  state- 
ment is  made. 

Freeman  t.  Fhillipe,  4  M.  &  8.,  486,  In  re  Shrewsbury 
Peeraae,  7  H.  L.  C.  1,  and  Duke  of  Devonshire  T.  NeilL  2  Ir.  L.  B., 
132,  followed. 

The  pedigree  was  admissible  as  a  declaration  made  by  a  de- 
ceased member  of  a  family  touching  the  family  reputation  on  the 
subject  of  its  descent. 

A  pedigree,  also  rejectod  by  the  Judicial  Commissioner's  Court 
as  inadmissible,  was  one  signed  by  a  deceased  member  of  the  plain- 
tiflt'  family,  in  the  handwriting  of  such  deceased  member's  son.  and 
was  stated  to  hare  been  obtained  from  his  father  as  a  statement  of 
the  family  descent  for  the  purpose  of  being  given  in  evidence  in 
certain  criminal  proceedings. 

Eeld  that  it  had  been  adopted  by  such  deceased  member  of 
the  fttuily,  find  not  being  shown  to  be  post  litem  motam  it  was 
admissible  in  evidence. 

Ealka  Prasad  v.  Mathura  Prasad,  I.  L.  B.,  80  All.  .«      SiO 

ACTS— 1872-1  (IvdiakEvidbvob  Aot),  bbotiov  IXH-^Betoppel^Adop' 
tion^Suit  hy  adoptive  mother  to  set  aside  an  adoption  made  by  i#r.] 
In  a  sail  t>  set  aside  an  adoption  brought  by  the  adoptive  mother 
sgainst  her  adopted  son  it  was  found  that  the  plaintiff  had  represent- 
ed that  she  had  authority  to  adopt,  and  this  representation  was  acted 
on  by  tbe  defendant ;  t^at  the  ceremony  of  adoption  was  carried 
out  on  the  faith  of  this  representation  ;  that  the  marriage  of  the 
defendant  was  likewise  on  the  strength  of  it  celebrated,  and  the 
defendant  performed  the  eradh  ceremony  of  his  adoptive  father. 
It  was  further  found  that  the  defendant  had  been  obliged  to  defend 
a  snit  brought  against  him  by  an  alleged  reversioner  to  the  estate 
of  his  adoptive  father,  and  that  for  this  purpose  he  had  incurred 
heavy  liabilities.  Held  that  the  plaintiff  was  estopped  from 
maintaining  a  suit  for  a  declaration  that  the  adoption  was  with- 
out authority  and  void.  Thahoor  Oomrao  Singh  v.  Thaiooranee 
Mehtab  Koomoer.  N.-W.  P.,  H.  C.  Eep.,  1868,  p.  108 A,  distin- 
guished  Sarat  Chunder  Dey  V.  O-opal  Chunder  Laha,  I.  L.  R..  20 
Calc,  296,  Suihbaei  Zal  v.  Guman  Sinyh,  I.  L.  R..  2  A3L,  366, 
Durya  v«  Khuehalo,  Weekly  Notes,  1882,  p  97,  Kannammal  v. 
Viraeami,  L  L.  B.,  16  Mad.,  486,  Ravji  Vinayahrat  Jayyannath 
aiankarettt  v.  Takehmibai,  I.  L.  R.,  11  Bom.,  881,  and  Santappa 
V.  Banyappaya,  L  L.  B,,  38  Mad.,  897,  referred  to. 

Dhaimm  Knnwar  «.  Balwant  Singh,  I.  L.  B.,  80  AQj  m    ^ 
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ACTS— 1872— IX  (Indian  Co^ttbacv  Aot),  bbotcov  11,  See  Hindu  law       08 

— BiOTiov  28.  See  Act  Ko.  XVI 

of  1882,  sections  8  and  28  ...  .^  -•  .-         88 

8B0TIOV  26—  -4 c^    No.     XV 


of  1877  C  Indian  Limitation  Act  J,  iection  19 — Achnotoledgment^^ 
fromise  to  pay  a  time'barred  debt.']  Where  it  is  sought  to 
recovers  time-barred  debt  en  the  strength  of  a  subsequent  promise 
to  pay  made  in  writing  by  the  debtor,  the  document  relied  on 
must  contain  an  express  promise  to  pay.  A  promise  to  piy 
cannot  be  inferred  from  a  mere  acknowledgment  of  the  debt. 
Maniram  Seth  t.  iSe^  £«|7cAaii(^»  I.  L.  R.,  88  Oalc,  1047,  distin- 
guished. 

Gobind  Daa  «.  Sarju  Das,  I.  L.  R.,  80  All.       ...  ...      268 


8B0TION8  69  ABD  70—**  Person 

iniereeted  in  the  payment  of  money  **  —  Volunteer  —  Civil 
Procedure  Code,  section  283.]  The  plaintiffs,  alleging  themselyrs 
to  be  the  purchasers  of  the  mortgsgees'  rights  in  certain  land,  paid 
the  amount  of  a  decree  against  the  mo:  tgHgee  in  order  to  sare  the 
property  from  sale.  But  it  had  been  already  found  in  a  suit  under 
section  288  of  the  Code  of  Civil  Procedure,  that  the  sale  to  the 
plaintiffs  was  fictitious  and  inoperative.  Held  that  the  plaintiffs 
were  not  entitled  to  recover  the  amount  paid  as  above  described 
from  their  vendors.  Sam  Tuhul  Singh  r.  Bieetwar  Lall  Sahoo, 
L.  B.,  2  I.  A.,  181  and  Chedi  Lai  v.  Bhagwan  Dai,  I.  L.  R^  11 
All.,  284^  referred  to. 

Janki  Prasad  Singh  «.  Baldeo  Prasad,  I.  L.  R.,  80  All.      •••      167 


8B0TIOK 11%'^  Pawnor  and 


vawnee'-'Pawnornot  owner  hut  having  a  right  to  poeeeeeion — Suit 
oy  owner  for  declaration  of  his  title,]  A  person  who  had  obtained 
possession  of  certain  movable  property  belonging  to  a  minor  in 
the  capacity  of  a  trustee,  and  who  had  been  allowed  to  retain 
possession  of  such  property  after  the  minor  came  of  age,  pawned 
some  of  it  to  persons  who  were  found  to  have  acted,  negligently 
perhaps,  but  no oestly  and  in  g^od  faith.  Meld  that  the  pledse 
was  vidid,  but  the  owner  was  entitled  to  a  declarati>  n  of  his  right 
to  redeem  the  articles  so  pawned. 

Sundar  Deo  v.  Bhagwan  Das,  I.  L.  R.,  80  All.  ...      166 

— 1877—1  (Spbcivio  Rblibb  Act),  8B0TIo»  9  -  Criminal  Procedure 
Code,  section  146— i\)f ««#•  ory  suit— Effect  of  order  of  a  Criminal 
Comri— Revision,']  Meld  that  the  existence  of  am  order  passed  under 
section  146  of  the  Code  of  Criminal  Procedure  is  no  bar  to  the 
institution  of  a  suit  under  section  9  of  the  Hpeciflo  Relief  Act, 
1877^  for  recovery  of  possession  of  the  same  land. 

Meld  also  that  when  a  suit  under  section  9  of  the  Specific 
Relief  Act  is  decreed  the  remedy  of  the  defendant  lies  not  in  revi- 
sion but  in  the  institution  of  a  suit  for  a  declaration  of  the  defend- 
ant's title  and  for  possession.  Sheo  Prasad  Singh  T.  Eastmra 
Kmar^  I.  L.  R.,  10  All.,  119,  referred  to. 

Jwala  «.  Oanga  Prasad,  I.  L.  R.,  80  All.  m  .m      881 

-III    (IKDIAK    RbQISTBATIOH   Aot),   8BCTI0V     60— 3for<- 


gage-^Sals  of  property  comprised  in  an  unregistered  morigaae'^ 
Liability  of  purchaser^Notice.]  Property  was  purchased  which 
was  the  subject  of  an  unregistered  mortgage,  the  registration  of 
which  was  not  compulsory.  The  purchaser  had  no  notice  of  the 
mortgage  at  the  time  of  execution  of  the  sale*deed  in  his  favour, 
but  received  notice  before  the  sale-deed  was  registered.    Meld  thai 
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the  mortgage  was  binding  on  the  pnrchnser.  The  principle  of 
Diwan  Sin^h  T.  Jadho  Singh,  I.  L.  R.,  19  All.,  145,  and  Bhikhi  Eat 
T.  Udit  Narain  Singh,  I.  L.  B.,  25  AIL,  866,  applied. 

Khiali  Bam  «.  Himmata,  I.  L.  B.,  80  All.         ^  ...      238 

ACTS— 1877— XV  (Ikdiah  Limitation  Act),  bection  19 — Umita- 
Hon -^  Acknowledgment  of  debt-- Guardian  and  minor^Cajpcmity  of 
natural  guardian  to  acknowledge  a  debt  on  behalf  of  his  ward."] 
Seld  by  Bakebji  and  Biohabdb,  JJ.  (Stakley,  C.  J.,  dieteniiente) 
that  w^en  a  guardian  acting  within  the  scope  of  his  authority 
and  for  the  benefit  of  a  minor  makes  an  acknowledgment  of  a  debt, 
such  acknowledgment  is  by  an  agent  duly  authorized  in  this  behalf 
and  gires  a  fresh  start  for  the  computation  of  limitation.  Tilak 
Singh  T.  Chhutta  Singh,  L  L.  B.,  26  All.,  698,  dissented  from.  Chiw 
naga  Nayudu  v.  Qurunatham  Chetti,  I.  L.  R.,  6  Mad.,  169,  Sobhan- 
adri  Appa  Rau  v.  Sriramulu,  I.  L.  B.»  17  Mad.,  221,  Kailasa  Fadi' 
achi  V.  Fonnukannu  Achi,  1.  L.  B.,  18  Mad.,  456,  Subramania  Ayyar  t. 
Arumuga  Chettg,  I.  L.  B.,  26  Mad.,  330,  Annapagauda  Tammangauda 
T.  Sangadigyapa,  1.  L.  B.,  26  Bom.,  221,  Narendra  Nath  Sarkar  v. 
Rai  Charan  Ealdar,  I.  L.  B.,  29  Calc.,  647,  Rett  Maharani  ▼.  The 
Collector  of  Eiawah,  I.  L.  B.,  17  All.,  198,  KamlaKuar  v.  Sar  Sahai, 
Weekly  Notes,  1 888,  p.  187,  and  Chinnery  ▼.  Evans,  11  H.  L.  C,  115, 
referred  to. 

Fer  Stakiet,  C.  J.,  The  relation  of  guardian  and  ward  resem- 
bles rather  that  of  trustee  and  cestui  que  trust  than  that  of  prinei* 
pal  and  agent.  A  gaardian  cannot  be  considered  the  authorited 
affent  of  his  ward  for  the  purpose  of  making  an  acknowledgment 
of  a  debt  on  behalf  of  his  ward  within  the  meaning  of  section  19 
of  the  Indian  Limitation  Act.  Matthew  y.  Rrise,  14  Beav.,  341, 
Mark  wick  y.  Hardingham,  15  Ch.  D.,  849,  Reti  Maharani  y.  The 
Collector  of  Etowah,  I.  L.  B.,  17  AIL,  198,  and  Chinnery  y.  Evans 
11  H.  L.  C,  115,  referred  to. 

Bam  Charan  Das  «•  Gaya  Prasad,  I.  L.  B.,  80  All.      ...       423 


BEOTiON  19,  See  Act  No. 


IX  of  1872,  section  25  ...  ...  ...  ...       268 


'fOHBDtTLE  11,  ABTXOLI  76. 


Limitation  —  Rond  —  Instalment s^Fower  to  sue  for  whole  amount 
en  default  of  payment,"]  A  bond  payable  by  instalments  con. 
tained  a  proyision  that  in  default  of  the  payment  of  any  one 
instalment  it  would  be  in  the  power  of  the  creditor  to  sue  for  the 
whole  amount  due  under  the  bond  without  waiting  for  the  period 
proyided  for  the  payment  of  other  instalments.  Seld  that  this 
proyision  did  not  mean  that  the  creditor  should  be  compelled  to 
sue  for  the  whole  on  default  of  payment  of  one  instalment  nor 
did  limitation  in  respect  of  the  whole  debt  commence  to  run  from 
the  date  of  the  first  default.  Jadab  Chandra  Rakshi  y.  Rhairah 
Chandra  Chuckerbutty ,  I.  L.  B.,  81  Calc.,  297,  and  Surri  Fershad 
Chowdhry  y.  Nasib  Singh,  I.  L.  B.,  21  Calc,  642,  dissented  from. 
Shaukar  Frasad  y.  Jalpa  Frasad,  I.  L.  B.,  16  All.,  871,  and  Maha^ 
raja  of  R snares  y.  Nand  Ram,  I.  L.  B.,  29  All.,  481,  referred  to. 

Ajudhiac.  Kunjal,  I.  L.  B.,80  AIL  ...  ...       128 


_  BOHBDTTLB  II,  ABTICLl  91 

^^Limitatiou^'Suit  for  cancellation  of  a  deed — SiHt  for  a  declar* 
ation  thai  the  transaction  evidenced  by  the  deed  was  fictitious.']  A 
suit  for  a  declaration  that  a  transaction  embodied  in  a  particular 
dead  was  from  its  yery  inception  a  sham  transaction  is  to  be  dis- 
tinguished from  a  suit  for  cancellation  of  the  deed.  The  former 
kind  of  suit  does  not  fall  within  the  puryiew  of  article  91  of  the 
teoond  tohedule  to  the  Indian  Limitation  Act.    Sham  Lall  Mitra 
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Page. 
▼.   Amar^ndro    Nath    Boie,  I.  L.  R.,  28  Calc..  460,  and  Peth9r* 
formal   Chetty  v.    Muwiandy  Ssrvay,  12  C.  W.  N.,  662,  referred 
to. 

Jagardeo  Singh  v.  Phul jhari.  I.  L.  R.,  30  All. "„.  ,„      875 

ACTS  —1877— XV  (InDIAK  LiMITATIOW  Aot),  '  gOHBDITLl    II,   abticib 

105,  S€€  Civil  Procodare  Code,  geotion  43  ,„  ,.,       285 


60BEDULB  II,  ABTICLl 


106.  See  Civil  Procedure  Code,  sections  43,  373  ...  .m      27^ 


SOHXBniJSlI,    IBTICLlf 

III  AXi>  l32-'Z%mitation^Aot  yo,  IVofl8S2,9eotion65  (4)  (ft)— 
SuU  hff  vendor  to  enforce  charge  for  unpaid  balance  of  purchaee 
money  J]  Meld  that  a  suit  for  the  enforcement  of  the  payment 
of  parchaie  money  hy  sale  of  the  purchased  property  is  a  suit 
to  •nforoe  a  statutory  charge  differing  from  the  lien  which  an 
unpaid  vendor  in  equity  possesses  for  the  recovery  of  the  balance 
of  his  purchase  mnnov.  and  that  the  article  of  the  Limitation  Act 
applicable  is  article  132  and  not  article  111.  Webb  T.  Maophereon^ 
I.  U  R..  31  Calc,  57.  Ear  Lai  v.  Muhamdi,  I.  L.  R.,  21  All.,  464, 
and  Sam  KrUhna  Ayyar  v.  Subrahmania  Ayyen,  I.  L.  R.,  29  Mad., 
806,  followed.  JBaldeo  Praead  v.  Jit  Singh,  WeeklyJNotes,  1891, 
p.  130,  overruled. 

Munir-un-nissa  i^.  Akbar  Khan,  I.  L.  R^  80  All.  ^      172 


— -f    SCHBDULB    II,     ABTIOLl 

li^— Ltmitation-^mortgage'-' Suit  for  compentation  for  the  breach 
of  a  contract  in  wriiing  retjistered.']  A  registered  mortgage  bond 
provided  that  the  amount  secured  by  it  should  be  paid  by  instal- 
ments, and  that  in  case  of  default  the  mortgagee  would  be  entitled 
to  take  possession,  further,  that  should  there  be  any  loss  in  the 
recovery  of  the  amount  dne  or  in  delivery  of  possession  of  the 
mortgaged  land,  the  mortgagee  would  have  power  to  realise  the 
amount  secured  by  the  bond  with  the  interest  at  1  per  cent,  from 
the  date  of  the  cause  of  action  till  repayment,  either  from  the 
person  or  from  the  property,  movable  or  immovable,  of  the  debtor, 
or  from  the  property  mortgaged. 

Seld  that  a  suit  ba>ed  upon  the  foregoing  covenant  to  recover 
the  mortgage  money  upon  failure  of  the  mortgagor  to  pay  instal- 
ments  was  in  substance  a  suit  for  compensation-  for  breach  of 
contract,  to  which  the  limitation  prescribed  by  article  116  of 
the  second  schedule  to  the  Indian  Limitation  Act,  1877,  applied. 
Rueain  AH  Khan  v.  Eaflz  AH  Khan,  1.  L.  R.,  8  AIL,  600,  referred 
to. 

Collector  of  Mirzapur  v,  Dawan  Singh,  I.  L.  R.,  80  AIL      •••    400 


-  SOHBDULB II,  ABTIOLB  116 


— Limitation^ Sale-^ Suit  for  compensation  for  the  breach  of  a  con- 
tract  in  writing  registered.']  A  deed  of  sale  of  immovable  property, 
duly  registered  contained  a  covenant  to  the  effect  that  in  the 
event  of  a  claim  being  advanced  by  a  co-sharer,  or  in  the  event  of 
the  purchaser  losing  any  part  of  the  property  in  any  other  way, 
he  would  be  entitled  to  a  refund  of  the  consideration  and  to 
damages.  The  purchaser,  failing  to  get  possession  of  part  of  the 
property  purchased  sued  for  possessiou,  or  in  the  alternative  for 
a  refund  of  a  proportionate  part  of  the  consideration  money  and 
damages.  Meld  that  as  regards  the  latter  relief  the  suit  was 
governed  by  article  116,  and  not  by  article  97  of  the  second 
schedule  to  the  Indian  Limitation  Act,  1877. 

Mul  Knnwar  «.  Chattar  Singh,  L  L.  R.,  80  All.        m«  ^l^a 


-IBTICLB 


116,  «^*  ActJNo.lVof  1882,  Bection90        ...  ^,  ...      888 
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ACT8-1877-XV  (Iin>iA»  Limitation  Act),  sohbbttli  II  IBTiom 
178.  i900  CiTil  Procedare  Code,  section  318 

'  .  ABTICia 


.A—T.rminMM  A  iiuo  1     Where  there  h»»  oeen  an  »ppe«i  iiw"  • 

the  final  decree  in  appeal  because  the  appeal  ^^y^^^^-T?^.*"^. 
«i8J3rnpon  the  repVS^ntation  of  the  ^PPfl^*^.^^^  ^ 

.raennabl^to  support  it.  ^^^tf^'^^^''''' H^^Zili  B  lAlt 
J..  898.  followed.  Singan  Khan  T.  &aya  ^^'^<f  ^  L.  R,  1  AXU, 
298,  and   ^azaZ  -Br*#ijii  t.  Baj  Bahadur,  I.  L.  B.,  20  All.,   13». 


decree  limitation  does  not  the  less  beg'^J 
the  final  < 
missed  u| 
was  nnabi 

J..  898.  followed.  Singan  Khan  T.  ^mya  ^<^''*^*  -  "'  tV?  *,  :^ 
298,  and  Fazal  Mm^en  t.  l^ii  J?a*i«««r,  I.  I^-  »•.  20  ^'  ^^ 
distinguished.  t    t     w    an 

Fail-nr.Rahman«.  Shah  Muhammad  Khan,  I.   L.   B..  W 

All.    ...        ...        '••        •••       ,r: 

BOHBDUM  II,  ABTIOia  179 

(4)  -  BxecuHon  of  decree  -  -Z^r««^^*-^^^^*ff  ^*  n'^  i?fi 
$(me  $tep  in  aid  of  execution- Payment  of  process  fees-^l    Meld 

\Z1  :l?mL  paymint  of  process  fees  on  an  ^^P^^^^^^^^^^ 
tion.  unaccom^nied  by  any  '^PPii<^»tion  asking  the  Court  to  take 
some  specific  action,  will  not  have  the  effect  «/ .f;^»".f  *  ^^^^^^ 
startin^point  for  limitation  within  the  meaning  of  article  179(40 
of  the  se^nd  schedule  to  the  Indian  Hmit«t,on  Act,  ^f^'J^^^ 
Bam  V.  Katu>aru  Bam.  ^^  ^  «^  ^2  All  858,  followed^  V^r^ya^^ 
ghavalu  Naidu  v.  Srinivasalu  Natdu,  I.  L.  B.,  28  Mad.,  syy,  ois 
tinguished. 

Sheo  Prasad  v.  Indar  Bahadur  Singh,  I.  L.  B.,  80  All.    ...      179 

.. .     BCHEDVI.B    II,  ABTIOM 

179  (6),  SmCitiI  Procedure  Code,  section  248  ...  —      *^ 

— 1879— XVIII  (Lboal  PEAOTiTiOKias  Act),  bbotiok  9,  See  Cri- 
minal Procedure  Code,  section  4  frj 

188d— lY— (Travbvbb  o»  Pbombtt  Act),  bbotiok  H^Appli^ 

Hon  for  a  personal  decree  against  wtortgagor— Limitation^ Aet  Ifo. 
XV  of  1S77  CIndian  Limitation  Act  J,  schedule  II,  article  110.  J 
Held  that  the  fact  that  there  Is  no  express  personal  «)venant 
to  pay  the  mortgage  money  is  no  bar  to  the  mortgagee  obuining 
a  personal  decree  under  section  90  of  the  Transfer  of  Property  Act, 
1^,  against  the  mortgagor  if  the  requirements  of  the  section 
are  otherwise  fulfilled  t  a  personal  coTcnant  to  pay  is  impli^  m 
and  is  an  essential  part  of  every  simple  mortgage.  Satoaba  Khai^ 
dapm  T.  Ahaii  Jotirav,  I.  L.  B.,  11  Bom..  476  not  ^ollowe^ 
Uiichamany/AhmedKuttiKagi.  I.  L.  B..21  Mad.  242,  referred 
to. 

Held  also  that  on  an  appplication  under  section  90  of  the 
Transfer  of  Property  Act  it  is  the  date  of  filing  the  suit  which  has 
to  be  looked  to  in  considering  the  question  whether  the  bMance 
is  legally  recoverable  from  the  defendant.  Samid^ud-dm  v.  Kedar 
Ifatk,  I.  L.  B.,  20  All.,  886,  followed. 

Jangi  Singh  e.  Chandar  Mol,  I.  L.  B.,  80  All. 

BBCTlov  43,   See  Act 


66 


No.  XVI  of  1882,  sections  8  and  28  ...  ...  .••        ^ 

BBOTION  44^  See  Act 


No.  IV  of  1898,  section  4           ...                .^  ...  ••.      8^* 
SBOTiov52f  /Sm  Hindu 


law  ...  ...  ...  ...  ...  ••• 

BBOTiov  62,  S06  Pre- 


96 


•mption   ...  ...  ...  ••.  •••  •••      ^"* 


Digitized  by 


GooglQ 


GEKEBAJL  INDEX.  XIX 

P*ge. 

ACTS— 1882~rV  (Tbavstbb  ov  Pbopbbtt  Aot),  sbotioit  S^—Morh 
gage—A99ignm9ni  of  invalid  mortgage — Right  of  atsignee  as 
against  wMrtgagor  and  snhtequent  mortgagee  far  eonaideration^ 
Mtunm^Qui  prior  est  tew^  ore  potior  est  jnre.']  On  the  28rd  of 
October  1897  one  M.A.  executed  a  mortgage  of  certain  property 
in  faronr  of  H.  A.,  which  was  registered  on  the  29th  of  October 
1897.  This  mortgage  was  found  to  be  fictitious  and  without  consi- 
deration and  to  have  been  made  solely  for  the  purpose  of  defeating 
the  creditors  of  the  mortgagor.  On  the  15th  of  August  1898  the 
mortgagee  transferred  his  rights  under  this  mortgage  to  his  wife 
B.  in  part  satisfaction  of  her  dower  debt.  It  was  found  that  this 
was  a  bond  fide  transaction  and  that  B.  obtained  the  transfer  of 
the  mortgage  without  any  knowledge  of  its  fraudulent  character 
and  was  a  transferee  in  good  faith  and  for  consideration.  On  the 
29th  of  October  1897  the  same  property  was  again  mortgaged  to 
one  B.P.,  who  acpepted  the  mortgage  in  ignorance  of  the  existence 
of  the  mortgage  of  the  2drd  of  October  18i^7.  This  mortgage  was 
registered  on  the  22nd  of  March  1898.  B.  P.  afterwards  brought 
a  suit  for  sale  on  his  mortgage  impleading  B.  as  a  defendant,  as 
well  as  the  mortgagor  and  the  prior  mortgagee. 

Meld  that  B.  was  entitled  to  no  relief  as  against  B.  P.,  though 
as  against  the  mortgagor  she  was  entitled  to  be  paid  the  amount 
of  the  consideration  named  in  the  deed  of  transfer  in  her  favour 
out  of  the  surplus  sale  proceeds  (if  any)  of  the  mortgaged 
property.  Ralifam  Joint  Stock  Banking  Company  v.  OUdhill, 
1  Ch.  D.,  31,  distinguishei  .  Cockell  v.  Taylor,  15  Bear.,  103, 
Ogilvie  v.  Jeaffreson,  2  Gift.,  853,  £arkery,  Clarke,  30  Bes^y,,  64,, 
French  v.  Mope,  L.  J.,  66  Ch.  D.,  363,  JBickerton  t.  Walker^  L.  E., 
18  Ch.  D.,  161,  and  Rice  ▼.  Rice.  2  Drew,  73,  referred  to. 

Basti  Begam  t.  Banajrsi  Prasad,  I.  L.  B.,  30  All.  ^      907 


BBOTIOH    64— Sale 

— Non-payment  of  consideration-^ Sale  nevertheless  complete.'] 
In  a  sale  of  immovable  property  non-payment  of  the  purchase- 
money  does  not  prevent  the  passing  of  the  ownership  of  the 
purchased  property  from  the  vendor  to  the  purchaser,  and  the 
purchaser  can,  notwithstanding  such  non-payment,  maintain  a  suit 
for  possession  of  the  property.  Shih  Lai  v.  Bhagwan  Das,  I.  L. 
E.,  11  All.,  244,  Umedmal  Motiram  v.  Davu  bin  Dhondiba,  I.  L. 
B.,  2  Bom.,  547,  and  Sagaji  v.  ifamds9,  L  L.  B.,  23  Bom.,  625, 
followed. 

Bai  jnath  Singh  v.  Paltu,  I.  L.  B.,  80  All.        •••  ,„      116 


8K0TI0K  55  (4)  (b), 


See  Act  No.  XV  of  1877,  schedule  II,  articles  111  and  132  ...      172 

BBCTIOH     68     foj'^ 


Mori  gage^Construction  of  document — Power  of  sale  in  a  usufiuciw 
ary  mort^age.l  A  mortgage-deed  which  was  primarily  usufructu- 
ary provided  that  if  the  mortgagor  failed  to  deliver  possession,  or 
if  the  mortgagee  was  dispossessed  from  the  mortgaged  premises,  he 
night  recover  the  amount  of  the  mortgage  debt  from  the  mort- 
gagor and  the  mortgaged  property.  Meld  that  the  mortgagee 
failing  to  get  possession  was  competent  to  sue  for  and  obtain  a 
decree  for  sale  of  the  mortgtged  property.  Jafar  Musen  v.  Ranjit 
Singh,  I.  L.  B,.  21  All.,  4,  and  Kashi  Ram  v.  Sardar  Singh,  I.  L.  E., 
28  All.,  157,  referred  to. 

Narpat  t?.  Bam  Saran  Das,  I.  L.  E.,  80  AIL    •••  ...      161 


BBOTIOV  85-^Jl0r^ 


gage^Snit  for  sale  on  a  mortgage-^ Parties,]    Whether  or  not 
lection  86  of  the  Transfer  of  Property  Aot,  1881,  refers  solely  to 
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persons  mterestod  in  the  eqnity  of  redemption,  it  is  not  essential 
to  join  as  a  party  defendant  in  &  suit  for  sale  on  a  mortgage  a 
person  whose  interest  in  the  mortgaged  property,  if  it  e^sts, 
would  be  antagonistic  to  the  claims  of  both  mortgagor  and  mort* 
gagee.  Jagg€9u>ar  Dati  v.  Bhuban  Mohan  Mitra,  L  L.  B.,  88 
Oalc,  425,  referred  to. 

Bli  lirati  «.  Banni  Begam,  I.  L.  B.,  80  All.      ,„  ^      240 

ACTS— 1882— IV  (Tbaksfeb  op  Pbopibty  Act),  bbctioks  88  awd  8S 
--Civil  Procedure  Code,  section  268 — Execution  of  decree-' Alleged 
payment  out  of  Court  not  certtfied.']  Applications  for  an  order 
absolute  for  sale  und«;r  section  8y  ot  tho  Transfer  of  Property  Act, 
1882,  are  applications  for  the  execution  of  the  decree  under  section 
88  of  the  Act.  Oudh  Behari  Lai  v.  Nageehar  Lai,  I  L.  R.,  13,  All., 
278,  and  Mallikarjunadu  Setti  ▼.  Lingamurti  Pantulu,  I.L.  R.,  25, 
Mad.,  244,  referred  to.  To  such  applications  section  268  of  the 
Code  of  Civil  Procedure  is  applicable  aud  btrs  th«  recognition  of 
payments  made  out  of  court  in  pursuance  of  the  decree  unless  such 
payments  are  certified  to  the  Court  in  the  manner  prescribed  by  the 
section.  Vaidhinadaeamy  Ayvar  v.  Samasundram  Pillai,  I.  L.  R.,  28, 
M»d.,  473,  followed.  MulhJtarJuna  Saatri  v.  Naranmha  Rao,  I.  I* 
B.,  24  Mad.,  412,  aud  Hat  em  Alt  Kkundhar  t.  Abdul  Qhaffur  Khan, 
8.  C.  W.  N.,  102,  dissented  from. 

Hakim  Singh  v,  lUm  Singh,  I.  L.  R,,  80  All.  ...  ,.,      Z4S 

"" r: — BBCTIOH  91— Mortgage 

—Fixed  rate  tenant— Suit  by  zamindar  to  redeem  a  mortgage  made 
by  a  fixed  rate  tenant  on  the  death  of  the  tenant  without  heire,! 
Meld  that  the  zamindar  is  not  within  the  meaning  of  section  91 
of  the  Transfer  of  Property  Act,  1882,  a  person  having  an  interest 
in  the  mortgaged  property  so  as  to  entitle  him  to  redeem  a  mort- 
gageofhisholdingmadeby  a  tenantat  fixed  rates  who  has  died 
without  heirs.  Ranee  Sonet  Rou>ar  ▼.  Mirza  Mimmut  JSahadoor 
L.  B.,  8  !•  A.,  92,  referred  to. 

Ram  Dihal  Bai  e.  The  Maharaja  of  Viiianagram,  I.  L.  B., 
"^  All.  •••  ...  __ 


BBCTIOH     91  -  Redemp' 


-  BBCTIOH  92,  8e§  Civil 


Mortgage— Redemption^Subeequent  euit  for  profile  received  by 
mortgagee  barred.^  In  a  suit  for  redemption  there  ought  to  be  a 
complete  and  final  settlement  of  all  accounts  between  the  mortgagee 
right  up  to  the  time  of  actual  redemption  or  sale,  as  the  case  may 
be.  A  mortgagor  therefoie  who  has  obtained  a  decree  for  redemp- 
tion and  paid  in  what  was  found  by  the  decree  to  be  due  from  him 
cannot  subsequently  sue  for  profits  realized  by  the  mortgngee  in 
possession,  which  might  and  ought  to  have  been  taken  into  account 
at  the  time  of  passing  the  decree.  Vinayah  Shivrao  Dighe  v. 
Dattatraya  Gopal,  I.  L.  B.,  26  Bom.,  661,  referred  to. 

Kashi  V.  Bajrang  Prasad,  I.  L.  B.,  80  All.  ^ 


488 


Djsuxiun     vk'^neaemp* 

tion  of  mortgage -Reversionary  heirs  of  deceased  husband  ofMindu 
widow  not  entitled  to  redeem  mortgage  made  by  husband.}  Meld 
that  the  reversionary  heirs  of  the  deceased  husband  of  a  Hindu 
widow  in  possession  as  such  of  her  husband's  property  are  not 
pertons  who,  within  the  meaning  of  Bection  91  of  the  Transfer  of 
ProportyAct,  1882,  have  such  an  interest  in  the  mortgaged  pro- 
pony,  as  would  entitle  them  during  the  life-time  of  the  widow  to 
redeem  a  mortgage  made  by  the  husband. 

Bam  Chandar  v,  Kalln,  I.  L.  B.,  80  AIL  m.  .^49? 


Procedure  Code,  section  48  ...  '  oor 

•  BBOTIOHB  92  AHD  94— 
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ACTS— 1882— IV  (Tbawsfbb  op  Pbopbbtt  Act),  sbotioh  dd-^Civil 
Procedure  Code,  section  816 — Mortgcige^^  Simple  money  decree 
accepted  by  mortgagee — Sale  of  mortgaged  property  in  execution  of 
such  decreed]  Even  though  the  mortgagee  disclaims  all  interest  in 
his  mortgage  and  asks  for  und  obtains  a  simple  money  decree,  he  is 
precluded  by  section  99  of  the  Transfer  of  Property  Act,  1882, 
from  bringing  the  mortgaged  property  to  sale  in  execution  of 
the  simple  money  decree.  Madho  Prasad  Singh  y.  Baijnath, 
Weekly  Notes,  1905,  p.  152,  followed.  But  if  such  a  sale  does  in 
fact  take  place  and  is  confirmed  and  a  certificate  is  granted 
to  the  auction  purchaser  the  sale  cannot  afterwards  be  impeached 
upon  the  ground  that  it  was  in  violation  of  section  99  of  the 
Transfer  of  Property  Act.  Madan  Mahund  Lai  y.  Jamna 
Kaulapuri,  Weekly  Notes,  1907,  p.  48,  Baj  Kishore  De  Sarhar 
▼.  Dina  Nath  Chandra,  12  C.  W.  N ,  Ix,  Thaleri  Pathumma  y, 
Thandora  Mammad,  10  M.L.  J.,  110,  Durga  Charan  Mandal  y.  Kali 
Prasanna  Sarkar,  I.  L.  R.,  26  Calc,  727,  and  Vmed  v.  Jas  Ram, 
I.  L.  IL,  29  All.,  612,  referred  to.  Sonu  Singh  v.  Bihari  Singh, 
1.  L.  B.,  83  Calc,  288.  dissented  from.  "" 

Kishan  Lai  v.  Umrao  Singh,  I.  L.  R.,  80  All.  ...       14» 


'  XVI  (Jhansi  Ikoukbsbbd    Estatbs  Act),  sbotions  8 


AHD  2S^Mortgage^UnlatDful  consideration^ Act  No.  IX  of  IS72 
(Indian  Contract  Act),  section  23^Act  No.  IV  of  ISS2  (transfer 
of  Property  Act  J,  section  43.]  Meld  that  a  mortgage  executed  by 
a  mortgagor  who  was  at  the  time  disqualified  under  section  8  of 
the  Jhansi  Incumbered  Estates  Act,  1882,  was  a  contract  entered 
into  for  an  unlawful  consideration  within  the  meaning  of  section 
23  of  the  Indian  Contract  Act,  and  section  43  of  the  Transfer  of 
Property  Act,  1882,  could  not  be  prayed  in  aid  to  empower  the 
mortgagee  to  bring  a  suit  for  foreclosure  after  the  mortgagors' 
disability  had  ceased. 

Badha  Bai  v.  Eamod  Singh,  I.  L.  B.,  80  All.  ^        88 

— 18S9  —  VII  (SuooBSBioir  Cbbtifioatb  Act),  sbotiof  4— 
**  Debt  "'^Deferred  dower,^  JBeld  that  the  dower  of  a  Muham* 
madan  wife,  whether  prompt  or  deferred,  is  a  "debt**  within  the 
meaning  of  section  2  of  the  Succession  Certificate  ict,  1889,  and 
that  in  a  suit  for  its  recovery  brought  by  the  heirs  of  the  deceased 
wife  against  the  husband  no  decree  can  be  passed  in  favour  of  the 
plaintiff  in  the  absence  of  the  certificate  required  by  the  Act. 
Nsmdari  Roy  v.  Mussummat  Bissessari  Kumtrt,  2  C.  W.  N.,  591, 
dissented  from.  Mahamed  Ishaq  r.  Sheikh  Akramul-ffuq,  12  C. 
W.  N.,  84,  distinguished.  Webb  ▼.  Stenton,  h.  R.,  11  Q.  B.  D.,  518, 
referred  to. 

Abdul  Karim  Khan  v,  Maqbul-un-nissa  Begam,  I,  L.  B«, 

30  Ail.  ...  •••  •••  tM      815 

— 1890  —  VIII  (GUABDiAHB  AKD  Wabds  Aot)  —  Guardian  and 
minor — Arbitration — Appointment  of  guardian  not  to  be  settled  by 
arbitration,']  The  appointment  of  a  guardian  to  a  minor,  not  being 
a  matter  of  private  right  as  between  parties,  is  not  a  quetlion 
which  can  be  settled  by  reference  to  arbitration. 

Mahadeo    Prasad  e.  Bindesri  Praaad,  I.  L.  B.,  80  AIL        ...      187 


EBCTIOK8  29  AND 

31 — Guardian  and  minor — Mortgage  of  minor's  property  to 
secure  a  loan  sanctioned  by  the  Court — Interest.']  In  all  cases 
where  sanction  is  given  for  the  raising  of  loans  on  the  security  of 
the  property  of  minors,  it  if  the  duty  of  the  Judge  granting  sanc- 
tion to  specify  in  his  order  of  sanction  not  only  the  amount  to  be 
raised  and  the  property  to  be  mortgaged,   but  also  the   rate  of 
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interest,  or  at  least  the  maximum  rate  of  interest,  at  which  the 
loans  are  to  be  raised.    If  nothing  is  said  in  the  order  as  to  the 
rate  of  interest,  the  lenders  are  entitled  only  to  a  reasonable  rate 
of  intere3t  on  the  moneys  adranced.    Qanga  F$rshad  8ahm  r, 
Maharani  Bihi,  I.  L.  B.,  11  Calc.,  379,  followed. 

Thaknr  Prasad  v.  Oauripat  Bai^  I.  L.  B.,  80  All«  ...      188 

ACTS-1893— IV  (Pabtitiok  Act),  flBOrioir  4— Jc*  Jfo.  Jr«/1882 
(Transfer  of  Property  AeiJ,  section  44 — «  Undivided  family**^-' 
Section  4  of  the  Partition  Act  applicable  to  Muhammadan$2-  Meld 
that  Muhammadans  are  not  excluded  from  the  benefit  of  section  4 
of  the  Partition  Act,  Act  No.  lY  of  1898.  Kalka  Parehad  t. 
Bankey  Lall,  0  Oudh  Cases^  168»  approved.  Amme  Saham  y.  Zia 
Ahmad,  I.  L.  B.,  18  All.,  2S%  referred  to.  Haehmat  AH  ▼.  Muham^ 
mad  Umar,  I.  L.  R.,   29  All.,  808,  oyerroled. 

Saltan  Begam  «.  Debi  Prasad,  L  L.  B.,  80  All.  ...       3S4 

1894  —  I  (Laitd  AoQUiiiTiOK  Act),  sictioh  49  —  **  Souses 
manufactory  or  building  "--^Acquisition  of  part  only  required^^ 
Whether  whole  must  be  purchaeedj]  Land  which  is  not  a  house, 
manufactory  or  building  in  the  literal  sense  and  which  is  not 
reasonably  required  for  the  full  and  unimpaired  useof  ahouse, 
manufactory  or  building  cannot  be  considered  as  part  of  the 
**  house,  manufactory  or  building''  within  the  meaning  of  section 
49  of  Act  No.  I  of  1894.  Whether  or  not  the  land  is  so  reason- 
ably required  is  a  question  of  fact  depending  upon  the  particular 
circumstances  of  each  case.  Khairati  Lai  y.  The  Secretary  of 
State  for  India  in  Council^  I.  L.  B.,  11  All.,  878,  distinguished. 

Nita  Bam  «.  The  Secretary  of  State  for  India  in  Council 

I.  L.  B..  80  All.     ...  ^  ^.  ...      176 


-IX— (Pbisohs  Aot),  section  8(8),  Sge  Criminal  Procedure 


Code,  sections  123  and  397  ...  .^  ...  ...       884 

-» 1896— XII  (ExoiBB  Act),  SBOTiovi  44  (2),  48  ahb  67— D0/{»i- 
iion^JBxoiee  officer ^Juriediotiou.']  Meld  that  a  head  constable 
ii  an  Excise  Officer  within  the  meaning  of  section  67  of  the  Ex« 
else  Act,  1896.  Queen-Smpress  t.  Mahunda,  I.  L.  B.,  20  All.,  70, 
followed. 

Emperor  •.  Lachmi  Narain,  L  L.  B.,  80  All.    •••  ,•«      877 

-—1899—11  (Indian  Stamp  Act),  biotioks  40,  44,  48  and  66 
0i  9eqq'~' Stamp — Improperly  stamped  document  tendered  in  evidence 
^-Stamp  duty  from  whom  recoverable.^  If&  plaintiff  produces  in 
Court  in  support  of  his  claim  an  unstamped  or  improperly 
stamped  document,  he  primarily  is  the  person  from  whom  the 
requisite  stamp  duty  and  penalty  may  be  recovered  under  section 
40  of  the  Indian  Stamp  Act,  1899. 

Secretary  of    State  for  India  in  Council  v.    Basharat- 

ullah.  I.  L.  B.,  80  AIL  ...  ...  ...       271 

—  (Local)— 1900  — I  (I7m70(l  JProvimees  Munieipalitiee  Aet), 
sections  {4) -Definition—  "Street/'}  Held  that  a  lane  which, 
though  at  one  time  prirate  property,  had  been  for  upwards  of 
thirty  years  used  by  the  public  genersUy  and  had  been  lighted, 
drained  and  swept  by  the  Municipality,  was  a  **  street ''  within  the 
meaning  of  section  8  of  the  Municipalities  Act,  1900,  and  was  not 
the  less  a  street  because  it  happened  to  be  a  cul-de-sac. 

Municipal  Board  of  Bulandshahr  «.  Dakkhan  Lai,  I.  L.  Ji,, 

80  AU.    ...  ...  ...  ...  ...        70 


——1901—11  (AGBA  TmrAHOT  Act),  sbotiok  22— Occupancy 
koldimy  —  Succession.'}    Under  the  Agra  Tenancy  Act  of  1901  the 
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personal  Uw  of  the  partief  conoerned  !■  no  longer  applieable  to  tiie 
OMe  of  ■Qceession  to  an  oconpanoy  holding,  but  the  holding  desoends 
to  all  the  male  liDoal  descendanta  in  the  male  line  of  descent  of 
the  last  owner,  without  exdasion,  by  the  nearer  of  the  more  remote. 

Bhura  9.  Sahab-ud^n,  I.  L.  R.,  80  All.         ...  ...      138 

ACTS— (Local)  1901—11  (A»ba  Tbnakot  Act),  siotioh  22— Ocrtmjra** 
tfjf  h>lding^8ueeeaHm^**MaU  lineal  deseendanf-^UUgitimate 
s<m^mndu  taw. 2  Seld  that  the  illegitimate  son  of  a  man  belong, 
ing  to  one  of  the  Sadra  oaste  bj  a  kept  woman,  or  oontinnoos 
oononbine,  was  capable  of  saoceeding  to  the  oconpanoy  holding  of 
his  father  as  a  "  male  lineal  descendant"  within  the  meaning  of 
section  22  of  the  Agra  Tenancy  Act,  1901.  Imderwm  Valunqfffoo' 
h  Taver  r.  Bamaaawmy  Pandia  Talaver,  18  Moo.,  1.  A., 
141.  SarasmH  t.  Mannu,  I.  L.  R .  2  All.,  134,  and  Marpoldnd 
Kmmri  t.  Dharam  Singh,  I.  L,  R.,  6  AU.,3a9,  referred  to. 

Ram  Kali  «.  Jamana,  1.  L.  R.,  80  AIL  •••  .^      S08 


-  0BOTIOV  82 — Bapro* 


prietarp  holding  ^Suif  for  possettion  of  half  of  an  exproprietartf 
holding"].  The  plaintiffs  sa^  to  recover  possession  of  one  half  of 
an  exproprietary  holding,  and  added  a  prayer  for  "any  other  relief 
which  might  in  the  opinion  of  the  Coart  be  deemed  j as t  and 
proper.**  ffeld  that  the  suit  for  possession  of  h>ilf  of  the  expro- 
prietary holding  would  not  lie,  being  opposed  to  section  82  of  the 
Agra  Tenancy  Act,  1901,  bat  that,  on  the  finding  that  the  plain- 
tiffs* share  in  the  holding  was  one  half,  the  plaintiffs  were  entitled 
to  a  decree  declaring  their  right  to  a  half  share. 

Ashiq  Hasain  v.  Asgari  Begam,  I.  L.  R,,  80  All.  ...        90 

01OTIOV  177  —  Qifsf. 


iion  of  praprieiary  iitU  —  Jwriadietion  —  Civil  and  Bivenue 
Oourts,'}  Meld  that  the  qaestion  whether  a  tenant,  defendant  in  a 
suit  for  ejectment,  is  a  tenant  of  one  kinder  another  is  not  a  qaes* 
tion  of  proprietary  title  within  the  meaning  of  section  177  of  the 
Agra  Tenancy  Act,  1901.  Ohhitar  Singh  t.  Bup  Singh,  Weekly 
Notes,  1906,  p.  247,  dissented  from. 

Niranjan  9.  Gajadhar,  I.  L.  R.,  80  All.  ••«  ...      188 

SBOTlOKi    177,    199, 

iOO^  Question  of  proprietary  title^^Appeal^OMl  and  Revenue 
Cowrie — Juriediction.']  When  a  Revenue  Court,  under  the  powers 
conferred  on  it  by  section  199  of  the  Agra  Tenancv  Act,  1901, 
decides  a  question  of  p];oprietary  title  it  becomes  for  the  moment 
a  Ciril  Court  ;an  appeal  lies  at  the  instance  of  either  party  to 
the  District  Judge,  and  if  such  an  appeal  is  wrongly  preferred 
to  and  decided  by  a  Commissioner,  such  decision  will  haTe  no 
effect  in  preventing  the  Revenue  Court's  decree  from  becoming 
final. 

Genda  v.  Sukh  Nath  Rai,  I.  L.  R.,  80  All.       ...  .^       26 

SBOTioir  199  ^aj 


Zimitation-^Defendani  referred  to  Ctvil  Court — Aet  No,  XV  of 
1877  (Indian  Limitation  Aet  J,  schedule  Jl,  article  120.]  When 
under  section  199  of  the  Agra  Tenancv  Act,  1901,  an  order  is 
passed  hy  a  Revenne  Coart  directing  the  defendants  to  file  a  suit  in 
a  Civil  Court  within  the  time  limited  by  that  section,  the  ordinary 
period  of  limitation  is  thereupon  suspended  and  the  special  period 
provided  by  the  Tenancy  Act  is  substituted. 

The  defendant  filed  a  suit  in  the  Civil  Court  within  three 
months.  It  was  decided  against  them.  Ther  appealed  and  in 
appeal  withdrew  their  suit  with  liberty  to  bring  a  fresh  suit. 
Meld  that  the  fresh  suit  filed  after  the  expiry  of  the  period.liaite4 
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by  the  order  of  the  ReveAae  Goart,  waf  barred  and  the  defendants 
eould  not  fall  back  upon  the  proTiiionaof  the  Indian  Limitation 
Aot.  1877. 

Bmwari  Lai  v  Muiammat  Oopi,  I  L.  B.,  80A1L      ...        44 

ACTS— (Local)  —  1901-11  (Aoba  Tbnahot  act),  tBOTiOH  liOl'-^Aof 
tio,  I  of  1872  (Indian  Evidence  Act),  section  ^ ^Evidence — 
Fresumpiion^  Record  of  plaintiff*  t  name  €ts  a  CO -eharer. 2  Eeld  on 
a  construction  of  section  201  of  the  Ag^  Tenancy  Act,  1901,  that 
the  words  ^if  in  any  s^it  instituted  under  the  provision  of  Chapter 
XI ...  .  the  plaintiif  is  recorded  as  haying  such  proprietary 
right,  the  Court  shall  presume  that  he  has  it"  mean  that*  so  far  as 
the  ReTenue  Court  is  concerned,  such  Court  is  bound  to  presume  in 
faTOor  of  the  plaintifP,  and  it  is  for  the  defendant  **  to  establish 
by  suit  in  the  CiTil  Court  that  the  plaintiff  has  no  such  proprietary 
right.''  Dhanka  t.  Umrao  Singh,  I.  L.  B.,  80  All.,  68,  and  IHl 
Kunwar  t.  Udai  Bam,  I.  L  R.,  29  All.,  148,  dissented  from.  The 
jndgmen*^  of  Bichardti,  J.,  in  Dhanka  v.  C^iwoo  iStaa A,  Weekly 
Notes,  1907,  p.  43,  followed.  Banwari  Lai  v.  Niadar,  L  L.  R.,  29 
All.,  158,  oxpbkined. 

Bechan  Singh  v,  Karan  Singh,  I.  L.  R.,  30  All.         ...  447 


.  BMOTIOV  201^  Act 


Ifo.  I  of  1872  (Indian  Evidence  Act),  seetion  ^Svidenoe^Pre- 
eumption-^Beeord  of  plaintiff's  name  as  a  oo*sharer.2  Held  that 
the  presnmption  enjoined  by  section  201,  clause  (3)  of  tbeAgra 
Tflnanoy  Act.  1901.  is  not  connlnniTe.  but  may  be  rebutted  by 
evidence  offered  to  the  contrary.  Banvoari  Lai  v.  Niadar,  I.  L.  R , 
29  All ,  168,  referred  to. 

Dhanka  v.  Umrao  Singh,  I.  L.  R ,  30  All.        ...  ...        68 

1903—1  (BiTVDBLKHAND   EnOUKBBBBD   EgTATBS  AOT), 


sections  2  and  12-^ Joint  decree-^Execution  of  decree^^Effect  of 
some  out  of  several  Joint  judgment^dehtors  taking  advantage  of  the 
Act.']  Fiye  out  of  six  joint  judgment-debtors  took  the  benefit  of 
the  Bundelkhand  Encumbered  Estates  Act,  1903.  A  notification 
was  issaed  under  the  Act,  but  the  decree-holders  did  not  make  any 
claim  within  the  time  prescribed.  Meld  that  the  deoree-holders 
could  not  recover  from  the  judgnoent-dobtor  who  had  not  taken 
advantage  of  the  Act  anything  more  than  his  proportionate  share 
of  the  judgment  debt. 

Makund  Bao  v.  Janki  Bai,  L  L.  B.,  80  AIL  ...  141 

ADOPTION,  See  Act  No.  I  of  1872,  section  115^  .^  ...  649 

8ee  Hindu  Law  ...  ^  ...  ..,  197 

ADVERSE  POSSESSION,  iSM  Mortgage  ...  .,.  m.  119 

ANCESTBAL  PROPERTY,  See  Execution  of  decree  ...  ...  192 

APPEAL— Par^ft0« — Estoppel^Vrocedwrel  The  plaintiff  having  ob. 
iBined  a  decree  against  one  of  two  defendants  acquiesced  in  that 
decree,  but  the  defendant  judgment-debtor  appealed,  making  the 
other  defendant  also  a  party  to  his  appeal  with  the  result  that  the 
plaintiff's  suit  was  dismissed.  Held  that  it  was  not  open  to  the 
plaintiff  in  second  appeal  to  contend  that  the  Court  below  should 
have  made  a  decree  ngainst  that  defendant  with  regard  to  whom  he 
had  acquiesced  in  the  dismissnl  of  his  suit.  Farzand  AH  Khan  v. 
Bismillrh  Begam,  I,  L.  R.,  27  All.,  23  followed. 

Lohre  v,  Deo  Hans,  I.  L.  R.,  80  All.  ...  ...        48 

■  See  Act  No.  VII  of  1870,  section  7,  IX  j  schedule  I,  article  1  ...      547 

■  89$  Act  No.  XV  of  1877,  schedale  II,  article  179     ^  ...      »85 
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APPEAL  See  Act  (Local)  No.  II  of  1901,  sectioni  177, 199,  200           h«  25 

'ISee  CiYil  Procedure  Code,  BOction  244  ...               ,^               ^  48d 

■    ■  See  Civil  Procedure  Code,  aectioiis  810A,  244  and  688            ...  879 

■  5#«  Civil  Procedure  Code,  sections  867  and  688(18)                  ,„  848 
■'  See  Civil  Procedure  Code,  sections  478  (c),  688  (23)                 ,^  22 

■  See  CiTll  Procedure  Code,  section  508  ...               ^               ^  169 
■  See  Civil  Procedure  Code,  sections  522,  626          ^               ^161 

— See  Civil  Procedure  Code,  section  649  .,.               ^.               ^  148 

■  See  Ciril  Procedure  Code,  section  662  ^  ^,  191 
• See  Civil  Procedure  Code,  sections  562,  688  (28)   ...               ...  479 

■  See  Civil  Procedure  Code,  sections  574  and  561  ^t               »•  319 

■  See  Guardian  (id  litem        ...               ...               ,„               ,^  66 

-5m  Procedure    ,.,               ...                ...                .„                .„  103 

AEBITBATION,  ^MActNo.VIIIof  1890         ...               ...               ...  187 

..^»_— -^-^  See  Civil  Procedure  Code,  section  606  •••  ^  82 
See  Civil  Procedure  Code,  section  608      ...                ...  169 

■  See  Civil  Procedure  Code,  sections  608  et  eeqq.  „.  605 
— -— — — —  See  Civil  Procedure  Code,  sections  622,  626             *  •««  161 

ARIAT,  Bee  Mnhammadan  law         ...                ...                m«               •••  809 

ATTACHMENT,  See  Civil  Procedure  Code,  section  266      •••               m,  262 

. See  Civil  Procedure  Code,  section  266        ,„               .^  246 

AWARD,  See  Civil  Procedure  Code,  sections  522, 626  »„  •••  151 
BEN  AMID  AR—5i»»^  for  eale  an  a  mortgage^'Becree  giving  henamidar 

a  right  to  redeemSight  to  redeem  not  availed  of'—Suheequent  euii 
for  redemption  hy  alleged  beneficial  owner  harred.J  A  decree  for 
sale  on  a  mortgage  was  passed  giving  a  right  of  redemption  to  a 
puisne  mortgagee.  The  paisne  mortgagee  did  not  redeem  and 
the  decree  hecame  absolute.  Seld  that  no  subsequent  suit  for 
redemption  would  lie  by  a  person  alleging  that  he  was  the  real 
paisne  mortgagee  and  that  the  person  whose  name  appeared  in 
the  decree  as  puisne  mortgagee  was  merely  a  benamidar. 

Kanii  Fatima  e.  Wali-Ullah,  I.  L.  B.,  80  All.                •«  80 

BOND,  See  Act  No.  XV  of  1877,  schedule  II,  article  76     ...  ,^      128 

BURDEN  OP  PROOF,  See  Hindu  Law  ...  ••«  166, 197 

— ., See  Civil  Procedure  Code,  section  288  m*      321 

CBSS,  5««  Wajib-uhars  •••  >••  •••  •••      286 

CHARGE.  50«  Criminal  Procedure  Code,''sections  284  and  285  ,«     861 

CIVIL  AND  REVENUE   COURTS,  See  Act   (Local)  No.  II  of  1901, 

section  177    •  ^  ••#  ...  •••  •••      133 

- . —  See  Act  (Local)  No.  II  of  1901,  sec- 
tions 177, 199, 200      ...  ...  ...  ...  ...      26 

, See  Civil  Procedure  Code,  section  18      470 

.PROCEDURE  CODE,  eiotiok  18— Res  judicata— Q«m^*oji    of 

right  to  recetve  a  reeurting  payment —Cirnl  and  Revenue  Court e-^ 
Revenue  Court  deciding  a  queetion  of  title,!  The  plaintiffb  sued  to 
recover  their  share  of  an  annuity  cbargeaole  on  a  74  biswa  share 
of  a  certoin  village  for  the  years  1309, 1810  and  1811  Fasli.  In  a 
previous  suit  between  the  same  parties  in  respect  of  the  years  1806» 
1907  snd  1308,  the  plaintiffs'  right  to  receive  the  annuity  had  been 
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admittedbf  the  defendABt,  and  a  daeree  paiMd  aeoordingly  whiah 
had  been  affinned  by  the  High  Court* 

Meld  that  the  faet  that  the  two  initf  related  to  different  yaara 
did  not  prevent  the  Judgment  in  the  former  operating  ae  rajudi* 
eaiain  the  latter.  Chandi  Frasad  Maharaja  Mah$%dra  Mahendra 
Siugk,  I.  L.  R.,24  All..  112  followed.  Neither  did  the  faet  that  the 
irit  decision  wae  that  of  a  Court  of  Bevenue  make  any  diflerenee. 
Either  the  suit  was  wrongly  brought  in  a  Rerenue  Court*  a  defect 
which  was  cured  by  its  coming  to  a  Civil  Court  in  appeal ;  or  the 
Rerenue  Court  {deciding  a  question  of  title  might  be  regarded 
Quoad  Aoe  as  a  Civil  Court.  Salig  Dub§T,  Dioki  Dnbe,  Weekly 
Notes,  1907,  p.  If  referred  to. 

Dwarka  Das  V.  Akhay  Singh,  I.  L.  B.9  80  All.  ...  ...      470 

CIVIL  PROCEDURE  CODE,  SBOTTOifS  16  avd  Id^JHujoimder  of  parties 
'^Mutl%fariou9n699^8uit  hy  heir  to  recover  properinf  from  oo'heir 
and  tranefereee  from  him-^Froperty  eituaie  in  different  districte 
Compromise  of  part  of  claim— JuriedictionJ]  The  plaintiff  sued  as 
heiress  of  her  father  to  recover  from  her  brother  and  from  certain 
transferees  from  him  her  share  in  the  property  of  her  deceased 
father.  The  suit  was  brought  in  the  Court  of  the  Subordinate 
Judge  of  Bareilly.  Part  of  the  property  claimed  was  situated  in 
the  Bareilly  district  and  part  in  the  aistriot  of  Bara  Banki  in  Oudh. 
During  the  course  of  the  suit  a  compromise  was  arrived  at  regard* 
ing  the  Bareilly  property  and  the  suit  proceeded  with  reference  to 
the  property  in  Oadh  alone.  Seld  (1)  that  the  plaintiff  had  pro« 
perly  impleaded  her  brother  and  the  transferees  from  him  as  co- 
defendants  inone  suit,  aod  (2),  that  there  being  nof  raud  or  improper 
motive  alleged  with  reference  either  to  the  compromise  or  to  the 
filing  of  the  suit  in  the  Court  at  Bareilly,  the  Court  was  not  by 
reason  of  the  compromise  divested  of  jurisdiction  to  hear  and 
decide  the  suit  in  respect  of  the  property  situate  in  Oodh.  Mam 
Jtaji  V.  Bhup  Narain,  Weekly  Notes,  1885,  p.  126,  overruled. 
Indar  Ruar  v.  Gur  Prasad^  I.  L.  R.,  11  All.,  83,  Maehar  AH  Khan 
V.  Sfijjad  Hueain  Khan,  I.  L.  R.«  24  All.,  868,  Farhati  Kmnwar  v. 
Mahmud  Fatima,  I.  L.  R.,  29  All.,  267.  lahan  Chunder  Eazra  v. 
Mameewar  Mondul,  I.  L.  R»  24  Calc,  881,  and  Nundo  Kumar  Nae- 
her  V.  Banomali  Gayan,  I.  L.  R.»  29  Calc,  871,  referred  to. 
Oaneshi  Lai  v.  Khairati  Singh,  I,  L.  R.,  16  All.,  279,  distinguished. 
Khatija  v.  lemail,  1.  L.  R.,  12  Mad.,  880,  followed. 

Eubra  Jan  v.  Ram  Bali,  I«  L.  R^  80  All.         ••  ...      660 


esOTiOV  Z^^lSTon^joinder  of  partiee-^Objeo^ 


turn  not  taken  at  the  earliest  opportunity — Limitation,^  An  objeo* 
tionms  to  the  non- joinder  of  parties  alleged  to  be  necessary  ought 
to  be  raised  by  the  defendant  at  the  earliest  opportunity  i  where 
this  is  not  done  and  the  parties  omitted  are  in  consequence  not 
added  until  after  the  expiry  of  the  period  of  limitation  for  a  suit 
against  them,  the  defendant  will  not  be  permitted  to  take  advan« 
tage  of  the  bar  of  limitation. 

jPuteshri  Fartap  Harain  Sinyh  v.  "Rudra  Narain  Singh,  1.  L.  R.» 
96  AlU  628,  and   Ouruvayya  Oouda  v.  Dattatraya  Anant,  I.  L.R., 

28  Bom.,  11,  followed.     Shamrathi  Singh  v.  Kishan  Frasmd,  L  L.  R., 

29  AIL,  811,  distinguished. 

Haiari  Mai «.  Bhawani  Ram,  L  L.  R.,  80  All.  ^       688 
section  18,  See  Hindu  law        ...  ...      8M 


'  racTiO]r48 — Usufructuary  mortgage'^  Suit 

for  rsdemption^Subseqmeni  suit  to  recover  surplus  profits^  Act  K0. 
XV  of  1877  {Indian  Limitation  Act),  Schedule  II,  Article  106— 
Aoi  Nq.  IV  9f  1882  C  Transfer  of  Ftoperty  Act  J,  ssetvm  ««.]    In  % 
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suit  fer  redemption  of  a  asnfractuary  mortgage  the  mortgagor  it 
bound  to  claim  for  sorplut  profits,  if  any,  payable  by  the  mortga* 
gee.  Section  43  of  the  Code  of  Civil  Procedure  ii  a  bar  to  the 
recovery  of  inch  profits  by  means  of  a  separate  snit. 

Article  106  of  the  secood  schedale  to  the  Indian  Limitation 
Act,  1877,  applies  to  a  dse  where  the  mortgagor  gets  possession 
otherwise  than  by  means  of  a  salt  for  redemption. 

Vinayak  Shivrao  Bighe  ▼.  Dattatraya  Gopal,l,  L.  B.,  26  Bom., 
661,  Buhhminihai  ▼.  VenkaUik^  1.  L  B..  81  Bom.,  627,  Satyahadi 
Behara  r.  Marabati,  I.  L.  K.,  84  Calc,  223,  Eashi  >.  Bajrang 
JPratad,  I.  L.  B.,  80  AU.,  86,  and  Balaji  ▼.  Tamanyanda,  0  Bom., 
H.  C.^  Bep.  97,  referred  to. 

Bam  Din  «.  Bhnp  Singh,  I.  L.  B.,  80  AIL       •••  —      ttS 

CIVIL  PBOCEDUBE  CODE,  sections  48,  dl^^Aet  No.  XV  of  1877 
f Indian  Zimiiation  Act  J,  tchiduU  II,  aritcU  lOQ^  8u%i  for 
division  of  alUyed  parinership  aaets — Separate  tuiU  for  pro* 
ptriy  at  different  plaee9.  The  plaintiif  sued  lor  possession  of  one* 
naif  of  certain  property  in  the  Moradabad  district,  alleging  that  it 
had  becD  purchased  out  of  the  profits  of  a  partnership  subsisting 
between  himself  and  the  defendant.  Other  similar  property  in 
Naini  Tal  was  mentioned  in  the  plaint,  but  the  plaintiff  said  he 
would  bring  a  separate  suit  in  respect  of  thnt  property.  The  first 
suit  was  withdrawn,  but  without  permission  being  granted  to  bring 
a  fresh  suit.  Subsequently  a  second  suit  was  brought  in  Naini 
Tal  respecting  the  property  there.  The  pi  lintiff  alleged  himself 
to  be  in  possession  of  this  property,  but  it  was  found  that  he  was 
not.  Meld  that  the  second  suit  was  barred  by  the  operation  of 
section  48  as  well  as  of  section  378  of  the  Code  of  Civil  Procedure, 
as  also,  on  the  finding  that  the  partnership  lud  been  dissolved 
more  than  three  years  before  suit,  by  article  106  of  the  second 
schedule  to  the  Limitation  Act. 

Niai  Ahmad  v.  Abdul  Hamid,  I.  L.  B.,  80  All.  ^      279 

•_^. SECTION  206,  See  lb.  section  661  •••      290 


SBOTION  2Z2'^Decree  for  poeeeeeion  of  tai- 

mowMe  property ^^Sale  of  property  decreed^Hight  to  emeeute 
decree.  If  a  decree-holder  holding  a  decree  for  possession  of 
immovable  property  sells  a  portion  of  such  property,  the  sale  does 
not,  without  express  provision  to  that  effecb  give  the  purchaser 
any  right  to  execute  the  decree  himself.  Ram  Sahai  v.  Qaya, 
L  L.  B.,  7  All.,  107,  referred  to. 

HansraJ  Pal  v,  Mukhraji  Kunwar,  I.  L.  B.,  80  AU.        »«•        28 

-,  SBOTION  244— JPareen/ioji    of    decree— Pur ehaee 


at  auction  Bale  by  decree-holder — Suit  bff  decree-holder  to  obtain 
poseeeeion  of  property  eo  purchaeed']  Where  the  decree-holder 
himself  purchases  property  at  auction  sale  in  execution  of  his  own 
decree,  but  fails  to  obtain  possession,  his  remedy  is  by  application 
under  section  244  of  the  Code  of  Civil  Procedure  :  he  cannot  bring 
a  separate  snit  for  possession.  Seru  Mohan  Bania  v.  Bhagoban 
Din  Pande,  L  L.  B.,  9  Calc,  602,  and  Kiehori  Mohun  Boy  Chowdhry 
T.  Ohunder  Nath  Pal,  L  L.  B ,  14  Calc,  644,  distinguished.  Madhu* 
eudan  Dae  T.  &obinda  PHa  Chowdhwrani,  I.  L.  B ,  27  Calc,  84, 
Kattayat  Pdthumayi  v.  Baman  Menon,  I.  L.  B.  26  Mad.,  740,  and 
Kalian  Singh  v.  Thakur  Dae,  Weekly  Notes,  i906,  p.  87.  followed. 
Proeunno  Ooomar  Sanyal  v.  Kali  Dae  Sanyal,  L.  B ,  19  I*  A.,  169, 
referred  to. 

Sheo  Narain  «.  Nur  Muhammad,  I.  L.  B.,  80  All*  ^,       7g 

•  SECTION  244— >Q«M«e<oii  relating  to  th$  •«#• 


ntifUf  diHharg$  or  fatitfaetion  c/  ike  d9eri$^C^€tt  bihonn  ih§ 
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holder  of  a  decree  for  an  undivided  slkare  of  Joint  property  and  an 
auction  purchaser  pendente  lite. 2  One  Wilayati  Bet^am  obtained 
a  decree  for  possession  of  a  sh'ire  in  certain  joint  and  nudiyided 
zamindari  property,  and  this  decree  was  executed  so  far  as  might 
be  by  dellyery  of  formal  posi-ession.  While  the  suit  in  which  this 
d»  cree  was  passed  was  pending,  one  Eaghunath  Das  obtained  a 
■imple  money  dec  ee  against  another  oo-»harer  in  the  zamindari 
and  in  execution  thereof  brought  the  property  to  sale  and  it  was 
pnrchased  by  Nand  Kishore.  Nand  Kishore  got  possession.  Wila- 
yati Begam  applied  for  mutation  of  names  in  her  favour,  bat  was 
resisted  by  Nand  Kiihora,  and  accordingly  instituted  a  suit  figainst 
Nand  Kishore  praying  for  a  declaration  of  her  title  as  8gainst.him. 
ffeld  that  such  a  suit  was  not  obnoxious  to  the  prohibition  con* 
tained  in  section  244  of  the  Code  of  Civil  Procedure.  Ouleari  Lai 
▼.  Madho  Ram,  I.  L.  R.,  26  All.,  447,  distinguished.  Jagan  Nath  T. 
Milap  Chand^  I.  L.  B.,  28  All.,  722,  and  Kino  ▼.  RudJnn,  L.  B.,  6  Ch. 
D.,  160,  referred  to. 

Wilayati  Begam  «.  Nand  Kishore,  I.  L.  R.,  80  All.  ...      281 

CIVIL  PROCEDURE  CODE,  sbotiow  24A^Oficial  AsHsnee^-lHeallow' 
ance  of  claim  of  Ojfficial  Jseignee  to  have  proceeds  of  sale  in  execution 
of  decree  against  insolvent  judgment-debtor  paid  to  him—Appeal.^ 
Meld  that  the  Official  Assignee  not  being  the  representatiTe  of  an 
insolrent  judgment-debtor,  no  appeal  would  lie  against  the  dis- 
allowance of  his  claim  to  have  the  proceeds  of  a  sale  in  execution  of 
a  decree  against  an  insolvent  judgment-debtor  paid  oyer  to  him. 
Kashi  Braead  y.  Miller,  I.  L.  R.,  7  All.,  752,  Sardarmal  v.  Aranvayal 
Sabhapathg,  I.  L.  R.,  21  Bom.,  206,  and  Chandmull  v.  Ranee  Soon- 
dery  Doseee,  I.  L.  R.,  22  Calc,  269,  referred  to. 

Qroy,  Official  Assignee,  v,  Hastri  Lai,  I.  L.  R.,  80  All.    ••«      486 


BBCTI058    244,    2S8— Execution   of  decree-^ 

Uncertified  payment  out  of  court— Subsequent  execution  by  decree- 
holder^^Suit  to  recover  sum  paid  out  of  court.']  A  judgment-debtor 
made  a  part  payment  of  what  was  duo  under  the  decree  against 
him  to  the  decree-holder,  but  subh  payment  was  not  certified  in 
the  manner  required  by  section  268  of  the  Code  of  Civil  Procedure, 
and  the  decree-holder  in  oonsequenoe  was  able  to  takeout  execution 
and  get  the  amount  paid  twice  over.  Meld  that  a  snit  by  the 
judgment-debtor  to  recover  the  amount  paid  out  of  Court  to  the 
decree-holder  was  not  barred  either  by  section  244  or  by  section 
258  ot  the  Code.  Shadi  v.  Ganga  Sahai,  I.  L.  R^  8  All.,  538,  and 
Feriatambi  Udayan  v.  Vellaya  Qoundan,  I.  L.  B.,  21  Mad.,  40^, 
followed. 

Qendo  «.  Nihal  Kunwar,  L  L.  R.,  80  All.         •«.  ^      464 


— SBOTIOH  24S^ Execution   of  decree— Zimita- 

tian^Act  ITo.  XF  of  1877,  schedule  II,  article  179(6)— 2>a<« 
of  issuing  notice.']  Held  that  the  expression  *'  the  date  of  issuing 
notice  under  the  Code  of  Civil  Procedure,  section  248, "  as  used  in 
article  179  (5)  of  the  second  schedule  to  the  Indian  Limitation 
Act,  1877,  means  the  date  upon  which  the  Court  passes  an  order 
for  issue  of  a  notice  under  section  248,  not  the  date  upon  which 
puch  notice  actually  issues. 

Jumai  Kan  jar  e.  Abdul  Karim  Khan,  I.  L.  B.,  30  AIL        ••• 
8BCTI0N  258,  See  Act  No.  lY  of  1882,  seetions 


88  and  89  •.,  ...  ...  ...  .„      248 


— • BEOTIOH  2QQ^Execution    of  decree^ Attach- 

Wfnt^Eight  to    attach  profits    not  yet  due,"]    Meld  that  a  mere 
rif  ht  to  receive  proAti^  tho  profits  in  qaestioa  nob  haying  ye« 
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■ccnied  due,  ii  nofc  snsceptible  of  attachment  in  execution  of  a 
decree.  Hari  Dot  Acharjia  Chousdhry  v.  Baroia  Kishore  Arharjia 
Ckowdhry^  I.  L.  R.,  27  Calc,  38,  Udoy  Kumari  Ghatvoalin  v.  Mart 
Bam  Sha&a,!,  L.  R.,  28  Calo.«  483,  S^fud  Tuffuggool  Sossein  Khan 
T.  Bughoonath  Pershad.  14  Moo.,  I.  A.,  40,Joneiy,  ThompMon,  27  L. 
J.  Q.  B.  D..  284,  and  W'thb  v.  Sienton,  11  Q.  B.  D.,  518,  referred  to. 

Sher  Singh  v.  Sri  Ram,  I.  L^  R.,  30  All.  .^  ...       246 

CIVIL  PROCEDURE  CODE,  section  2^Q—JExeeui%on  of  decree^  Attach* 
meni-^-Mortgcige— Bight  of  mortgagor  in  reipect  of  money  promited 
but  not  paid.]  Where  money  promised  as  a  loan  by  a  mort- 
gagee is  not  advanced. in  full,  the  mortgagor  is  only  entitled 
to  recorer,  if  anything,  damages  for  non-payment  of  the  balance  : 
ho  cannot  sue  lor  speciGc  performance  of  the  agreement  to  lend 
the  full  sum  promised,  and  the  con- payment  of  a  portion  of  the 
loan  does  not  constitute  a  debt  which  can  be  the  subjuct  of  atttkch* 
ment  and  sale  under  section  266  of  the  Code  of  Civil  Procedure. 
The  South  African  Territories  Company,  Limited  ▼  JTallington 
A.  C,  309,  referred  to. 

Phul  Chand  v.  Chand  Mai,  I.  L.  R.,  80  All,       ...  ^    2f  2 


SBCTIOH  283  —  Suit    for     declaration     of 


title  by  person  whose  objections  to  execution  have  been  disallowed  — 
Burden  of  proof -^Rela  ih^t  a  party  intervening  in  the  execution 
dBpartmenty  and  failing  in  his  objections  to  an  attachment,  and 
consequently  being  obliged  to  bring  a  suit  under  section  283  of  the 
Code  of  Civil  Procedure,  must  give  primd  facie  evidence  to 
establish  the  genuineness  of  the  document  upon  which  he  relies. 
Tulski  Bai  v.  Bam  Das,  Weekly  Notes,  1887,  p.  71,  Afzal  Begam 
T.  Muh€tmmad  Obvidat-ullah  Khan,  Weekly  Notes,  1899,  p.  220,  Bam 
Bath  T  Bindraban,  I.  L.  R..  18  All.,  869.  and  Oovind  Atmaram  v. 
iSajt^ai,  J.L.R.,12  liom.,  270,  followed.  Suba  Bibi  v.  Balgobind 
Das,  1.  L.  R.,  8  AH,  178,  discussed. 

Kannhi  Jan  v.  Bhuri,  I.  L.  R.,  30  All.  ...  ...      821 


BiCTioir  283,  See  Act  No.  IX  of  1872,  sections 


69  and  70  ...    '  .^  •••  •-  •••  •/•      167 

BECTioNs  306,  293 — Execution  of  decree 


Sale  in  execution — Non-payment  by  purchaser  of  deposit  required 
by  Um-^ Fresh  sale— Claim  by  auction  purchaser  for  difference  of 
price  on  resale-']  Certain  immovable  property  was  put  np  to 
auction  in  execution  of  a  decree  and  purchased  by  A.  B.,  but  the 
pnrchaser  did  not  at  once  qjiake  the  deposit  required  by  section 
806  of  the  Code  of  Civil  Procedure,  and  the  property  was  subse- 
quently— but  not  "forthwith" — put  up  again  to  auction  and 
■old  for  a  considerably  less  sum  to  the  decree-holder.  Held 
that  the  first  sale  was  not  merely  irregular,  but  no  sale  at  all,  and 
that  the  decree-holder  was  not  entitled  to  claim  against  the  first 
pnrehater  under  section  293  of  the  Code,  compensation  for  the 
h>68  resulting  on  the  second  sab.  Intisam  Ali  Khan  t.  Naraxn 
Singh,  1.  L.  R-,  6  AU.,  316,  followed. 

Amir  Begam  o.  The  Bank  of  Upper  India,  Limited»  I.  L. 

K*f80All«  •••  ...  M«  M«      278 

i^ BBonoKS  810A,^244  AHB]  l^QS^Quesiion 

relating  to  the  execution,  disehargelor  satisfaction  of  a  decree-^ 
Appoaf-- Auction  purohasmr  representative  of  judgment-debtor,  j  ^ 
moi  of  decree' holder,]  A  purchaser  at  an  auction  sale  in  execution 
of  a  deeree  is  the  representative  of  the  judgment-debtor,  not  of  the 
dteree-holder.  Mamckha  Odayan  t.  Bajagopala  Fillai,  1,  L«  B«t 
KUUd^  ^or^difieiitedlroa. 


Digitized  by 


GooglQ 


XXT  GtoERAL  IHl>JSZ. 


Tt^ge. 


Where  therefore  a  judg^ent-debtor'f  application  nader  lec* 
tion  810A  of  the  Code  of  Civil  Procedure  had  been  allowed*  it  was 
h€ld  that  no  appeal  by  the  auction  purchaser  would  lie,  inasmuch 
as  no  appe  J  was  given  by  section  688,  nor  did  the  ease  fall  within 
the  purview  of  seotioD  244  of  the  Code.  BasMf-ud-din  t,  Jkort 
Singh,  I  L.  B.,  19  All.,  140.  followed.  Kuber  Sin^h  ▼.  Bahii 
Lai,  1.  L.  B.,  27  All.,  263,  Oulzari  Lai  T.  Madho  Ram,  I.  L.  B^ 
S6  All..  447,  Maganlal  Mulji  v.  DosAt  Mmlji,  L  L.  B.,  25 
Bom.,  631,  and  Radnor  ▼.  The  M%9$oori9  Bank,  Limited,  I.  L.  B^ 
7  Ail .  681,  referred  to.  Imtiazi  Begam  T.  BhuwMM  Begaw^  I.  L.  B.» 
29  All.,  276.  dissented  from. 

Anandi  Kunwari  «  Ajudhia  Nath,  I.  L.  B.,  80  AIL  •••      879 

CIVIL  PBOCEDUBE  CODE,  sbotioh  816,  See  Act  No.  IV  of  188^ 

section  99  ...  ...  •••  •••  •••      146 


SBCTioK  81«— ^cl  Ito,  XV  of  1877  {Indian 


Limitation  Act),  schedule  11^  article  178 — Eteecution  of  decree--^ 
Limitation-^Terminue  a  quo  ]  Although  the  grant  of  a  certificate 
iaa  necessary  preliminary  to  an  application  under  section  818  of 
the  Code  of  Civil  Pr«>cedure,  such  application  will  be  barred  under 
article  178  of  the  second  schedule  to  the  Indian  Limitation  Act,  1877, 
if  not  made  within  three  years  of  the  date  of  the  certificate,  that 
is  to  say.  the  date  of  the  confirmation  of  sale.  Baeapa  Y,  Mafj/e^ 
I.  L.  B.,  8  Bom.,  433,  and  Kaehinath  Trimiai  Joshi  ▼.  Duming 
Zmran,  I.  L.  H ,  17  Bom  .  228,  dissented  from.  Petition  of  Kiehen 
Singh,  Weekly  Notes,  1883.  p    262,  referred  to 

Banjit  Singh  «.  B<»ldeo  Singh,  I.  L.  B.,  80  All.  ^      890 

SBOTiow  820,  See  execution  of  decree         ...      192 


. ,  BEOTioir  862—  Fartiee'^  Death  of  eole  apfeU 


lant — All  repreeentatioee  not  brought  upon  the  record — Abatement 
of  appeal."]  The  sole  uppelUnt,  a  Muhammadan,  died  pending  the 
appeal,  leaving  him  surviving  a  widow,  two  sons  and  two  daugh- 
ters. The  two  sons  applied  to  have  themselves  brought  on  to  the 
record  asappellmts,  but  did  not  ask  tbat  their  mother  and  sisters 
should  be  made  ptrties  to  the  appeal.  An  application  to  that 
effect  made  by  the  respondents  was  not  acted  upon  by  the  lower 
appellate  Court.  ITtf^ci  that  it  was  the  duty  of  the  sons  to  haye 
brought  upon  the  record,  either  as  appellants  or  respondents,  the 
other  representatiyes  of  their  father,  and,  as  they  had  not  done  so, 
the  appeal  abated.  Ghamandi  Ldl  T.  Amir  Begam,  1.  L.  B.,  16  All., 
211,  followed. 

Haidar  Husain  v.  Abdul  Ahad,  I.  L.  B.,  80  AIL  ...       117 

BBOTION  Z^b^Beath  of  eol  e  plaintiff --Claim 


of  one  of  the  defendant*  to  continue  the  euit  as  plaintiff^^Abate- 
ment  of  suit.']  The  original  pltintiff  sued  for  redemption  of  a 
mortgage  executed  by  her  father  She  claimed  as  the  only  un- 
married daughter  of  three,  arraying  as  defendants,  besides  the 
mortgigee,  her  surviving  m>irried  sister  and  the  minor  children 
of  the  second  sister,  deceased.  During  the  pendency  of  the  suit 
the  plaintiff  died.  Seld  that  the  claim  being  personal  to  the 
plaintiff,  the  suit  abated  and  that  the  surviying  sister  could  not 
be  permitted  to  carry  on  the  suit  in  substitution  for  the  original 
plaintiff 

Balak  Puri  «.  Dnrga,  I.  L.  B.,  80  All.  ...  ^,        48 

8ISCTI0KS  867,  tSS{lS)^  IHspute  as  to  who  tt 


the  legal  representative  of  a  deceased  appellant-^ Appeal.]  Meld 
on  a  construction  of  section  867  of  the  Code  of  CiTil  Prooedure 
that  a  dispute  as  to  who  is  the  legal  repreientatiye  of  a  deceaM^ 
»ppellaat  it  not  confined  to  the  omo  of  riT»l  olftimftntt  to  reprfNSk 
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the  decMMd.     8%blatfffa  ,y.  Saminadayyar,  I.  L.  B.,  18  Mad., 
496,  followed. 

Uanwant «.  Bam  Qopal  Singh,  I.  L.  B.,  80  All.                  ...  848 

CIVIL  PBOCEDUBE  CODE.  fliCTioir  410,  See  Hindu  law    .^                ...  96 

-"— ' SBCTJON  447,  See  Guardian  and  minor          .•,  106 


^8BCTl0ir473  <c),  588  (23)— DcewM— Or<iw^ 

Appeal—Inter  pleader  suit  ]  Held  that  an  adjudication  upon  the 
claims  of  defendants  in  an  interpleader  suit  is  a  decree  and  appeal- 
ahle  as  such  under  section  540  of  the  Code  of  Civil  Procedure  and 
not  under  section  688  of  the  Code. 

Haharaj  Singh  «.   Chittar  Mal,.I.  L.  B.,  80  All. 

SICTIOK    ^S^^Reoeiver-^Appointment     of 


receiver  to  realize  amomnte  of  decreet.']  Where  a  decree-holder  had 
in  execution  of  his  decree  attached  two  decrees  held  by  the 
jndgment*debtor  against  third  parties,  it  was  held  that  section  508 
of  the  Code  of  Oiyil  Procedure  (rave  power  to  the  Court  to  appoint 
a  receiyer  to  re^ilise  the  amounts  of  the  attached  decrees  where  it 
appeared  that  by  so  doing  the  interests  of  both  decree-holder  and 
judgment-debtor  would  be  bettor  protected. 

Partab  Singh  «.  The  Delhi  and  Loudon  Bank,  Ld.,  I.  L.  B. 

80  AU.  ...  ...  ...  ..  ...      898 

BBCTIOK    506  —  ArUtration  -~  Reference  made 

orally,  hut  reduced  to  writing  by  the  Court—Irregularity  ]  Where 
both  parties  to  a  pending  suit  conseuted  to  a  ref  orence  to  arbitra- 
tion and  an  order  of  reference  was  then  and  there  made  by  the  Court 
in  the  presence  of  the  parties,  though  not  upon  a  written  applica- 
tion, it  was  held  that  it  was  not  open  to  the  Court,  haying  regard 
to  the  provisions  of  section  5lO  of  the  Code  of  Civil  Procedure,  to 
supersede  that  reference,  the  arbitrator  nothnving  declined  to  act. 
Nuesenoanjee  Peetonjee  v.  Meer  Mynoodeen  Khan,  6  Moo.  I  A  •  184, 
distinguished.  Shama  Sundram  Jyer  v  Abdul  Laiifl,  L  B.,  27 
Calc,  61,  and  Lusumibai  ▼.  Sajee  Widina  Caelum,  I.  L.  B.,  28 
Bom.,  629,  followed. 

Abdul  Hamid  «.  Biftz-ud  din,  I.  L.  B.,  80  All  ...        82 

•  SBOTIOK    ^S-^ Arbitration  ^  Order    of  refer* 


renee  not  fisting  a  period  within  which  the  award  is  to  be  made^ 
AppeaW]  Where  an  order  of  reference  to  arbitration  made  by  a 
Court  omits  to  fix  a  date  for  the  delivery  of  the  award,  such  omis* 
iion  is  not  a  mere  irregulirity  but  is  a  defect  fatal  to  the  order 
and  to  all  subsequent  proceedings  founded  thereon.  Chuha  Mai 
y.  Sari  Bam,  I.  L.  B.,  8  All.,  548,  followed.  Raja  Sar  Narain 
Singh  y.  Chaudhrain  Bhagwant  Kuar,  L.  B.,  18  1.  A.,  56 
referred  to. 

Lachmah  Das  «.  Abparkash,  I.  L.  B.,  80  All. ...  ...      169 


508    et  nQf\<\'^ Arbitration^ Awards 


Award  eei  aside — Court  not  empowered  to  make  a  second  reference 
0n  the  same  submission']  The  parties  to  a  suit  pendinsr  in  the 
Court  of  a  Munsif  referred  the  matters  in  dispute  between  them  to 
arbitration.  An  award  was  made  and  delivered  :  but  it  was  after- 
wards discovered  that  one  of  the  plaintiffs  had  died  before  the 
termination  of  the  arbitration  prnceoiiings,  and  the  Munsif  accord- 
ingly set  aside  the  award.  Held  thnt  the  Munsif  had  no  power 
to  make  a  second  order  on  the  same  agreement  of  the  parties  again 
referring  to  arbitration  the  matters  in  dispute  between  them. 

pMh)EftnriBatt«.I7andBai,I.L.B.,80AU.    ...  ...      60$ 
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CrVIL  PBOCEDIJRE  CODE,  siOTiovi  522,  626—lW«a/0  arUiraH<m^ 
Awtird  made  a  rule  of  Court — AvpeaLl  When  an  award  made  in  a 
private  arbitration  hai  been  made  a  rule  of  Coart  and  a  decree  pasf- 
ed  tbereon,  no  appeal  will  lie  except  so  far  af  the  decree  is  in  ezoess 
of  or  not  in  accordance  with  the  award.  In  this  respect  there  it 
no  diiference  between  a  decree  based  npon  a  private  award  and  a 
decree  based  npon  an  award  made  through  the  intervention  of  the 
Court.  Muiiafa  Kiau  T.  Fhulja  BiH,  I.  L.  B^  27  All.,  626,  dif 
tingnished. 

Bahadur  Singh  v.  Negi  Puran  Singh,  I.  L.  B^  80  All,      ...      161 

8B0TI0K  649— fi*c«r»Y3r  for  eoMtt^HTof^ompU* 

ane$  with  order  for  tecwriiy  ^  Appeal  rejected — Application  to 
restore  appeal  ^Application  refuied"],  Seld  that  no  appeal  will 
lie  from  an  order  refusing  to  re-admit  an  appeal  which  had  been 
rejected  under  section  649  of  the  Code  of  Civil  Procedure  on  account 
of  non-compliance  with  an  order  to  furnish  security  for  costs. 
Lekha  V.  Bhauna,  I.  L.  R.,  18  All.,  101,  followed.  Knar  Balwani 
Singh  V.   Knar  Donlat  Singh,  L  L.  B.,  18  L  A.,  67,  distinguished. 

Firosi  Begam  v.  Abdul  Latif  Khan,  I.  L.  B.,  80  AIL     •••      148 
.  SBOTION  boX^JBffect  ofdi$mii»al  of  appeal*^ 


Amendment  of  decree — Civil  Procedure  Code,  eection  ^6  ]  Seld 
that  the  dismissHl  of  an  appeal  under  section  651  of  the  Code  of 
Civil  Procedure  is  a  decree  and  supersedes  the  decree  of  the  Court 
below.  The  Court,  therefore,  which  has  taken  action  under  section 
651  is  the  only  Court  which  has  jurisdiction  to  amend  the  decree  un* 
dcr  section  206  of  the  Code  of  Civil  Procedare.  Uma  Sundari  Defd 
V.  Bindu  Eaehini  Chowdharani,  I.  L.  B.,  24  Calc,  759,  Peary  Moham 
V.  Mohendra  Nath,  4  C.L.  Jt  666,  and  Munieami  Naidu  v.  Munieami 
Beddi,  I.  L.  B.,  22  Mad^  298,  followed.  Bapu  v.  Vajir,  I.  L.  B.,21 
Bom.,  648,  dissented  from.  Rudr  Fraead  v.  Baijnath,  I.  L.  B.,  15 
AH.,  867,  Thakur  of  Maeuda  v.  the  widowi  of  the  Thakur  of 
Nandwara,  I.  L.  R.,  2  All.,  819,  Krietnama  Chariar  v.  Mangammal, 
I.L.R.,  26  Mad.,  91,  KietohinJeer  Ohose  Boy  v.  Burrodacaunt  Singh 
Boy  10  B.  L.  B.,  101,  Ahahog  Kumar  Nundi  v.  Chundar  Mohan 
Chathati,  I.  L.  B.,  16  Calo.,  260,  Murlidhar  v.  fapeeri  Bait 
Weekly  Notes,  1894,  p.  46,  Boyal  Beddi  v.  Linga  Beddi,  I.  L.  B., 
8  Mad.,  1,  Thakur.  Tahhateangji  v.  Bai  Sundrahai^  Bombay  P.  J., 
1891,  p.  68,  and  Ku$hal  Chintaman  t.  Supdu  Tapiram,  Bombay 
P.  J.,  p.  299,  referred  to. 

Asma  Bibi  t.  Ahmad  Hnsain,  I.  L.  B.,  80  AIL  m»      i^ 

— MOTION  662— Bemand^Appeal  from  order 

of  remand  after  decieion  of  the  suit  in  accordance  therewith.']  Seld 
that  no  appeal  will  lie  from  an  order  of  remand  passed  under  sec- 
tion 562  of  the  Code  of  Civil  Procedure,  if  such  appeal  is  filed  after 
the  suit  has  been  decided  in  compliance  with  the  order  of  remand 
and  no  appeal  is  preferred  from  the  decree  in  the  suit.  Salig  Bam 
V.  Brij  Bilas,  I.  L.  B.,  29  All.,  659.  and  Madhu  Sudan  Sen  v.  Kamini 
Kanta  Sen,  I.  L.  R.,  82  Calc,  1023,  followed. 

Oulzari  Mai  «.  Kabir-un-nissa,  I.  L.  B.,  80  AIL  —      191 

: • —    BBCTiOHfl  662,   688  (2S)^Bemand^App9al 

from  order  of  remand  filed  after  decision  of  suit  in  aoeordanee     • 
therewith.'] 

Seld  that  the  fact  that  the  suit  has  been  decided  by  the  Court 
of  first  instance  in  compliance  with  an  order  of  rem<ind  made 
under  section  662  of  the  Cixle  of  Civil  Procedure  is  no  bar  to  the 
filing  of  an  appeil  from  the  order  of  remand  or  to  the  hearing  of 
such  an  appeal.  Bahn  Lai  v.  Bam  Kali^  I.  L.  B.,  28  Calo^  118» 
followed.  Salig  Bam  v.  Brij  Bilae^  Weekly  Notes,  1906.  p.  28, 
9?erruled.    Bamcshur  Singh  v.  Sh^oJHn  Singh^  I.  L.  B.,  89  AU.,  669» 
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Sh$o  Sath  Singh  ▼.  JB#m  IHn  Singh,  I.  L.  R.,  12  All.,  610  and 
Jatinga  Valley  T$a  Company  ▼.  Ohtra  Tea  Company,  I.  L  R  18 
AIL,  19,  referred  to.  Madku  Sudan  Sen  v.  Kamini  Kania  'sen. 
L  L.  R.,  12  Calc,  45,  dissented  from.  ^ 

Umftn  Kunivari  ».  Jarbandhin,  I.  L.  R.,  80  All.  .„      479 

CIVIIi  PROCEDURE  CODE,  sbotiows  574  akd  SSl-^Proesdure^Apptal 
eummarily  ditmissed—Court  not  hound  to  record  a  full  judgment , 
Eeld  that  the  provisions  of  section  574  of  the  Code  of  Cirn 
Procedure  are  not  applicable  in  their  entirety  to  the  case  of 
an  appeal  dismissed  under  section  561  of  the  Code.  Uami  Det€ 
V.  Srojo  NathSaikia,  I.  L.  R.,  25  Calc,  97,  dissented  from, 

Simin  Hisan  c.  PirAU,  I.  L.  R.,  3  )  All.  ,.,      2J9 


nonox    678  ^Prooedure^Irregularity  — 

Diepoeal  of  a  $uit  on  a  Sunday, 2  ^^^  ^^^^  ^^  '<Mt!  that  a  laft 
was  decided  on  a  Sunday  did  not  Titiate  the  deore«.  BmbU  that 
the  Lord's  Diy  Act  (21  Geo.  Ill,  Cap.  XLIX)  does  not  apply  to 
India.  Varam  Shook  Do9$  v.  Uaeheed  God  Dowlah,  7  Mad.  ft.  C. 
Bep.,  28S,  referred  to. 

Sheoram  Tiwari  «.  Thakur  Prasad,  I.  L.  R.,  80  All.  ^      186 

-SBOTIOH  662,  See  Hindu  law 


C0MPR0M[S3,iSefl  Hindu  law        _                ...                ...  ^  75 

Effect  of—.  See  Hindu  law    ...         -       m«  m«  406 

CONFESSION,  See  Act  No.  I  of  1872,  section  80                 ...  ^,  540 

CONSIDKRATIOX.  See  Act  No.  IV  of  1882,  section  64      ^  Z  126 
CONSTRUCTION  OP  DOCUMENT,  See  Act  No.  IV  of  1882,   secti^ 

^  W         ••'                •••                -                ...                ...  ...  162 

—  See  Hindu  law              ...  ^^  84 

5<?tf  Preemption          ...  77,872,644 

' ; See  Wajib»ul-ara          ...  ...  285 

See  Will     ...                 ...  ,,,  455 

CO  SHARER,  See  Pre-emption          ...                 .„                ^  829,  872 

COUNTERFEITING  COIN.  See  Act  No.  XLV  of  I860,  sections  28, 281  98 

COURT  FEE,  See  Act  No.  VII  of  1870,  section  7rl  X  ;  schedule  I,  article  1,  647 

^  5m  Procedure                 ...                ^               ...  ^,  108 

COWS.    Slaughter  of— 5tfs  Public  nuisance       ...                ...  m«  181 

CRIMINAL  PROCEDURE  CODE,  section  4  (r)^Aoi  No.  XVIII  of 
lS7d  (Legal  Practitioner  $  Act).8ectio»9~^Mukhtar9^  Authority  of 
mukhtar  to  practice  in  Criminal  Court i  "]  A  mukhtar  is  not  enti- 
tled to  practise  generally  and  as  of  right  in  Criminal  Courts,  but 
can  act  only  when  he  has  rcceiyod  the  permission  of  the  Court  to 
act  in  any  particular  proceeding. 

Anant  Ram,  in  the  matter  of  the  petition  of  I.  L.  R., 

80  AIL  ...  ...  ...  ...        66 


-Sbctions  110   AND  526^Security  for  good 


hehavtour^Tranefer  ]  Held  that  proceodings  under  section  110 
of  the  Code  of  Criminal  Procedure  cannot  be  transferred  to  any 
Court  outbide  the  district  within  which  such  proceedings  have 
been  lawfully  instituted  In  the  matter  of  the  peMion  of  Amar 
Singh,  I.  L  R,,  16  All.,  9,  and  In  the  matter  of  the  petition  of 
Qniar  Singh,  I   L.  R.  19  All.,  291,  followed. 

Emperor  «.  Mahendra  Singh,  I.  L.  R.,  80  AIL  •^        47 

•     6 
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CRIMINAL  PROCEDURE  CODE,  nwonovB  128  Akd  Z97'^Ae4  ITo.  1X0/ 
lS94(Pri9<m9  Aoi),  a$cHon  3(3)  ^Seeuriiy  for  good  hehaviowr^Im* 
prisonmetU  on  failure  io  find  security^  *•  Sentence  J*"]  Held  that 
where  a  pertonis  ordered  by  a  Migistratc  to  bo  ''detained  in 
prison"  pending  the  orders  of  the  Sessions  Jadge  under  section 
128  of  the  Code  of  Criminal  Procedure  such  person  must  be  consi* 
dered as  a  perf  on  undergoing  a  sentence  of  imprisonment  and  not 
merelj  as  an  under-trial  prisoner  detnined  in  custody. 

Seld  also  th^it  an  order  for  imprisonment  on  failure  to 
furnish  security  for  good  behaviour  is  a  *<  sentence  "  within  the 
meaning  of  section  8^7  of  the  Code  of  Criminal  Procedure.  Qmeen- 
Bmpreee  t.  Diwan  Chand,  Punjab  Rec,  1895,  Cr.  J.,  page  45, 
referred  to. 

Emperor  v.  Tula  Kh\n,  I.  L.  R.,  80  All.  ...  ^      884 


8BOTIOV8  133  BT  BEqq.^ Procedure '^ 


ObstruoHcn  to  a  puhlie  way  -Jury,']  Where,  at  the  request  of  a 
person  upon  whom  %  notice  has  been  (served  under  section  138  of 
the  Code  of  Criminal  Procedure  a  jury  is  appointed  under  section 
188  of  the  Code,  it  is  within  the  competence  of  the  jury  to  decide 
as  to  the  Talidity  of  an  objection  that  the  way  alleged  to  haye 
heen  obstructed  is  not  a  public  way.  It  is  not  for  the  Magistrate 
to  decide  whether  such  an  objection  is  raised  bond  fide  before  refer- 
ring it  to  the  jury.  Kailaeh  Ohunder  Senv,  Bam  Lall  Mittra, 
I.  L.  R..  26  Calc,  869. 

Seld  also  that  there  is  no  special  procedure  laid  down  by  the 
Code  to  be  adopted  by  jury  appointed  under  section  138  in  coming 
to  a  finding  on  the  questions  submitted  to  them.  Queen-Empre$9 
V.  KhuehaliBam,  I.  L.  R.,  18  All.,  158,  referred  to. 

Seld  aleo  that  a  person  who  has  applied  for  a  jury  onder  sec- 
tion 188  is  bound  by  the  verdict  of  the  jury,  and  cannot  afterwards 
raise  such  a  plea  as  that  the  obstruction  was  caused  in  the  exercise 
of  a  bond  fide  claim  of  right.  In  the  matter  of  the  petition  of  Laeh* 
Man,  Weekly  Notes,  1900,  p.  180,  followed. 

Emperor  9.  Ram  Bilas,  I.  L.  R.,  80  All.  ,^  ...      864 


8ICTION8  145,  435  and  hZI- Revision 

—^Froeedure^^Jrregularity  not  prejudicial  to  either  party ,"]  In  the 
course  of  proceedings  commenced  under  section  107  of.  the  Code  of 
Criminal  Procedure  it  was  found  by  the  Magistrate  that  there  was 
a  dispute  relating  to  land  and  likely  to  cause  a  breach  of  the  peace 
between  the  two  ^^arties  before  him.  After  giving  both  an  opportu- 
nitv  of  being  heard,  the  Mngistrate  pissed  an  order  under  section 
146  of  the  Code  maintaining  one  party  in  possession  Seld  that, 
notwithstanding  that  the  procedure  of  the  Magistrate  was  in 
some  respects  defective,  there  was  no  cause  for  the  exercise  of 
the  revisional  jurisdiction  of  the  High  Court,  inismnch  as  the 
parties  had  been  given  an  opportunity  of  representing  their  respec- 
tive cases,  and  there  was  nothing  to  show  thnt  the  irregularities 
in  procedure  which  had  occurred  had  caused  any  prejudice  to 
either.  In  the  matter  of  the  petition  of  T,  A,  Martin,  I.  L.  R., 
27  AIL,  296,  referred  to. 

Debi  Prasad  v.  Sheodat  Rai,  I.  L«  (U,  80  AlU       ,.«  ••«        41 


SBOTiON  145,  See  Act  Ko«  I  of  1877,  sec* 


tion  9  .•■  ,^  gg,  ,„  ,,,      881 

BBCTIOK  l96^^8anction  to'prosecute — JuriM* 

diction  to  grant  or  revohe  sanction  J]  Application  was  made  under 
•eotlon  195  of  the  Code  of;  Criminal  Procedure  to  a  Magistrate  of 
tlM  8rd  olasf,  who  ftried^ the  original  case,  for  sanction  to  prosecata 
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ii^e  complainant.  Thia  application  was  refused.  A  farther  appli- 
cation was  then  made  to  the  District  Magistrate,  who  granted 
sanction.  Meld  that  the  Sessions  Judge  had  no  power  to  set  aside 
the  order  of  the  District  Magistrate  granting  sanction. 

Ram  Deni  v,  NandLal  Bai,  1.  L.  R.,  80  All.         ...  „.      109 

CRIMINAL  PROCEDURE  CODE,  bbction  196,  See  Act  No.   XLV  of 

186U,  sections  182, 211  ...  —  ,„  .m         52 

~ SEOTiONfl    195,    489  —  Scutctiom     to 

^otecute-^UeviHon—  Fowirs  of  High  Court.']  An  application  under 
section  196  of  the  Code  of  Criminal  Procedure  for  sanction  to 
prosecute  was  made  to  and  granted  by  a  Magistrate  of  the  first  class. 
A  further  application  under  section  JU5  of  the  Code  to  reyoke  the 
sanction  was  made  to  the  Sessions  Judge,  but  was  rejected.  Held 
that  the  High  Court  had  power  to  send  for  the  record  of  the  case 
under  section  486  and  to  interfere,  if  necessary,  under  section  489 
of  the  Code  of  Criminal  Procedure  with  these  orders.  K%$al  y. 
Badri,  Weekly  Notes  1907,  p.  283,  oyerruled.  Muthuawami  Mudali 
y.  V$0n%  Cheiti,  L  L.  R.,  80  Mad.,  882,  referred  to. 

Emperor  «.  Serb  Mai,  I.  L.  EL^  80  All.  ..  ^      248 


SBCTiOHS  234  AND  285  —  Chargi^ 


Misjoinder  of  charge* — Illegality,]  An  accused  person  was  charged 
with  and  tried  for,  first,  three  separate  acts  of  criminal  misappro- 
priation  committed  within  a  year,  and  secondly,  two  separate  offen- 
ces of  forgery  with  intent  to  conceal  two  of  such  acts  of  criminal 
misappropriation.  Seld  that  this  was  an  illegality  not  coyered  by 
the  proyisions  of  section  537  of  the  Code  of  Criminal  Prooednre. 

Emperor  v.  Mats  Prasad,  L  L.  R.,  80  All.         .,.  ...      851 


SECTIOKS  271, 342,  See  Act  No.  I   of 


1872,  section  30  ...  ...  ...  ...  ...       640 

SECTION  439—  Revition  —  Fraciice-^ 


Discretion  of  Qourt  as  to  entertainment  of  application  in  revision  ] 
Seld  that  it  is  not  the  practice  of  the  High  Court  to  entertain  an 
application  for  revision  on  the  criminal  side,  where  there  exists 
a  lower  Court  haying  concurrent  reyisional  jurisdiction,  unless 
a  similar  application  has  first  been  made  to  the  lower  Court  and 
has  been  rejected.  Emperor  y.  Kali  Charan,  Weekly  Notes  1904, 
p.  233  and  Qullay  v.  £akar  Hueain^  I.  I*.  R.,  28  AIL,  268, 
followed. 

Shafaqat-nl-lah  v.  Wall  Ahmad  Khan,  T.  L.  R.,  80  All.     ...       116 

SBOTION  495,  See  Malicious  prosecution,      525 


CUSTOM— F»n(itff^  in  fatour  of  existence  of  custom  based  upon  insuffi- 
eimU  evidence^ Second  appeal'^ Ftactice.]  Held  that  where  a 
question  arises  as  to  the  existence  or  non-existence  of  a  particular 
custom,  and  the  lower  appellate  Court  has  acted  upon  illegal 
eyidence  or  on  evidence  legally  insufficient  to  establish  an  alleged 
coatom,  the  question  is  one  of  law,  and  the  High  Court  is  entitled 
in  second  appeal  to  consider  whether  the  finding  is  based  upon 
■nfficient  evidence.  HashUn  AH  y.  Abdul  Bahman,  I*L.  R.,  23  All., 
698,  approved.  Baj  Narain  Mitter  y.  Budh  Sen^  I.  L.  R.,  27  All., 
888,  referred  to. 

Ram  Bilas  y.  Lai  Bahadur,  I.  L.  R.,  80  All.  ...      811 

— —  See  Hindu  Law  ...  ...  m*  •••  ^*  ^^'^ 

-,  See  Public  nuisance  ...  ...  -•  •-      ^®^ 


DEBT,  8€€  Act  No.  VIII  of  1889.  section  4,      ^  —  •«•      *!• 
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DECR££,  Amendment  of See  Civil  Procedare  Code,  section  661    ..       890 

DEFINITION,  See  Act  No,  XLV  of  1I86O.  sections  28,  231...  ...        98 

JiSw  Act  No.  XLV  of   1860,  sections  302,  304,825,  828 

and  329     ^.  ,^  ...  ...  ...  ..,      668 

'« See  Act  No.  XII  of  1896,  sections  44(2),  48  aud  67       ...  877 

— See  Act  (Local)iNo.  I  of  1900,  section  8  (4)     ...                ...  70 

DHATURA,  See  Act    ^o.   XLY  of    1860,  sections  802.  804,326,828, 

ftnd  329     ,M                •••                *•*                 •••                •••                •••  000 

DOWER,  /Sm  Act  No.  VII  of  1889,  section  4     ...                ,^                ...  816 

ESTOPPEL,   iSw  Act  No.  I  of  1872,  section  115...                .„                ...  649 

See  Appeal ...                 ...                 ,„                ^                ...  48 

EVIDENCE,  See  Act  No.  I  of  1872,  section  80  ...                ..,                ...  640 

See  Act  No.  1  of  1872,  section  32  (5)                ...                 ,^  610 

See  Act  (Lociil)  No.  II  of  1901,  section  201    ...                „,  68 

See  Act  (Local)  No.  II  of  1901,  section  201  ...               .^  447 

See  Custom                  ...                ...                ...                ...  811 

EXCISE  OFFICER^  See  Act  No.  XII  of  1896,  sections  44(2),  48  and  57  877 
EXECOTION  OP  DECREE,  See  Act  No,  XV  of  1877,  schedule  II,  article 

179(4)      ...  ...  -.  ^  ...  ...      179 

..-      See   Act   No.    XV   of    1877,   schedule  U, 

article  179  •••  ...  •••  ...  ...      885 

See  Act  Ko.  IV  of  1882,  sections  88  and  89      248 

See  Act  (Local)   No.    1  of  i903,  sections 

2  and  12  ...  ...  ...  •••  ...  ...      141 

See  Civil  Procedure  Code,  section  232         ^        28 

-      ^ iS«tf  Civil  Procedure  Code,  section  244        ...  72 

iS00  Civil  Procedure  Code,  section  244         ...  281 

See  Civil  Procedure  Code,  section  248        ...  636 

-— <— ^— — .    See  CiTil  Procedure  Code,  sections  244,  268  464 

See  Civil  Procedure  Code,  Ecction  266        ...  246 

See  Civil  Procedure  Code,  section  266        ...  252 

See  Civil  Procedure  Code,  sections  806,  293  273 

— See  Civil  Procedure  Code,  sections  310A,  244 

andS88  ...  ...  ••*  .m  ...       879 

See  Civil  Procedure  Code,  section  818        ...      890 

Be  fund  of  money  realized  in  execution  of  a 

decree  afUnoards  reversed  in  cippeal-^ Limitations^ Exeouiion  of 
decree  staj/ed  by  injunction'^Prooedure,'}  On  the  7th  October  1901 
an  ex  j:arte  decree  on  a  mortgage  was  passed  in  favour  of  the  appol« 
lants.  Before,  however,  the  decree  was  made  the  appellants  had 
obtained  an  injunction  restraining  the  respondents  from  realizing 
certain  money  deposited  in  Court  to  their  credit.  After  this  decree 
was  passed,  the  appellants  withdrew  out  of  this  amount  Rs.  19,041. 
The  decree  was  sot  aside  on  the 9th  July  1904.  The  suit  was 
retried  |  and  on  the  I7th  September  1904  the  Court  of  first  in- 
stance made  a  decree  in  favour  of  plaintiffs  for  Rs.  17,711-7-0. 
This  decree  was  aflftrmed  by  the  High  Court  on  the  18th  December 
1906.  On  the  l7th  September  1907,  the  respondents  applied  for 
a  refund  of  the  differeuce  (Rs.  1,804)  between  the  sum  realized 
by  the  plaintiffs  and  the  sum  finally  decreed. 
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Seld  (I)  that  tbo  plaintiffs  wero  at  liberty  to  proceed  either  by 
applioution  or  by  stiit — Shaman  Purshad  Bop  Choiodery  t.  Surro 
Furshad  Roy'Chowdery,  10  Moo.,  I.  A.,  208,  ColUctor  of  Meerui  t. 
Kalia  Prasad,  I.  L.*R.,  28  All.,  665,  and  S^iam  SundarZal  v.  Kaisar 
Zamani  Begam,  I.  L.  R.,  29  All.,  143,  referred  to  ;  and  (2)  that  the 
application  was  not  barred  by  limitation,  SafxMh  Chandra  Shaha 
T.   Chandra  Mohan  Das,  I.  L.  R.,  28  Calc,  118,  distinguished. 

Bithal  Das  v.  Jamna  Prasad,  L  L.  B.,  80  All.    ...  ...      476 

BXECTJTION  OF  DECU^E-^Ztmiiaiion^Applieaiionin  oontinuaiion  of 
previous  proceeding*  in  execution.']  On  the  7th  December  1908, 
the  sale  of  certain  immovable  property,  which  had  been  attached, 
was  ordered.  On  the  30th  Jannary  1904,  the  amin  reported  that 
he  had  been  nnable  to  hold  the  sale,  as  there  were  no  bidders. 
Notice  of  this  fact  was  giren  to  the  decree-holder,  and  he  was 
allowed  time  till  the  lOth  February  to  pay  in  fees  for  a  fresh  sale. 
On  that  date,  no  steps  having  been  taken  by  the  decree-holder,  the 
case  was  ordered  to  be  struck  off  '*  for  the  present.  "  On  the  18th 
Jannary  1906,  the  decree-holder  a^in  applied,  asking  that  the 
property,  which  was  still  under  attacnment,  might  be  sold,  ffeld 
that  this  was  not  a  fresh  application  in  execution,  but  merely  an 
application  to  reyive  the  former  proceedings,  and  was  not  barred  by 
limitation.  Dukhiram  Srimani  T.  Jogendra  Chandra  Sen,  6  C.  W.  N., 
847,  distinguished.  Bahim  Ali  Khan  t.  Phul  Chand,  I.L.  B.,  18 
All.,  482,  referred  to. 

Muajib-ulkh  v.  Umed  Bibi,  I.  L.  B.,  80  AIL      ^.  ,„      499 

Sale  of  anceeiral  property"^ Civil  PrO' 

eedure  Code,  tection  Z20'-^Bule9  framed  by  Local  Government'^ 
Application  under  Bute  17  {XIIIA).^  One  of  several  co-owners 
or  ancestral  property  which  had  been  sold  by  the  Collector  under 
the  Rules  framed  by  the  Local  Government  under  section  820  of 
the  Code  of  Civil  Procednre  applied  under  Bule  17  (XII)  to  have 
the  sale  set  aside  upon  the  ground  of  material  irregularities  in 
the  conduct  of  the  sale  causing  substantial  loss.  Another  of  such 
co-owners,  whilst  the  first  application  was  pending,  applied  under 
Bule  17  (XIIIA)  to  have  the  sale  set  aside,  making  at  the  same  time 
the  necessary  payments  into  Court  required  by  the  rule. 

Seld  that  upon  the  presentation  of  the  latter  application 
under  Bule  17  (XIIIA)  the  Collector  was  bound  to  set  aside  the  sale, 
and  was  in  no  way  precluded  from  so  doing  by  the  existence  of  the 
former  application  under  Bule  17  (XII).  Net  Lall  Sahoo  v.  Sheikh 
Kareem  Bux,  I.  L.  R.,  28  Calc,  686,  and  Pareth  Nath  Singha  v. 
Nabogopal  Chattcpadhya,  I.  L.  R.,  2Q  Calc,  1,  referred  to. 

Tuhi  Ram  «.  Izzat  Ali,  I.  L.  R.,  80  All  ...  ...       192 

EXPROPBIETART     HOLDING,   See     Act    (Local)   No.  II   of  1901, 

seetion82  «..  ...  •••  ...  ...         90 

GIFT,  See  Hindu  law        ...                ...                „,                ...  ...        84 

— >iS00  Muhammadan  law                  ...                ..•                ...  260,809 

GRIEVOUS  HURT,  See  Act  No.  XLV  of  1860,  sections  802,  804,  826, 

828  and  829                 ...                ...                ...                 .^  ...      668 

GUARDIAN,  See  Lunatic...  ...  ...  ^  ...      462 


'  AD  LITEM — Appeal-^Ouardian  ad  litem  not  made  a  party 

by  appellant— Limitation.^  Where  a  guardian  ad  litem  of  a  defen* 
dint  respondent  was  not  made  a  party  to  an  appeal  filed  by  the 
plaintiff  until  after  the  period  of  limitation  for  filing  such  appeal 
had  expired,  it  was  held  that  the  appeal  was  not  for  this  reason 
time-barred.  Khem  Karan  v.  Sar  Layal,  I.  L.  R.,  4  All.,  87, 
followed. 

Rap  Chand  ••  Dtfodha,!.  L.  B.,  80  AIL       ^  ••#       U 
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GUABDIAN  AD  LITEM,  See  Guardian  and  minor  ...  «••       105 

GUARDIAN  AND  MINOR«G^t»ard»a»  ad  litem— C»t7»7  Procedure  Code, 
eecHon  ^Xl^^Neceesity  of  formal  diechctrge  from  the  duties  of 
guardian  ad  litem — Suit  to  eet  aside  a  decree,^  Held  that  n  >  snit 
will  lie  to  set  aside  a  decree  where  fraud  is  neither  alleged  nor 
proved  and  no  specific  relief  is  asked  for  save  and  except  the 
setting  aside  of  the  decree.  Utnrao  Singh  t.  Mardeo,  I.  L.  R ,  29 
All.,  418,  referred  to. 

ffeld  also  that  where  the  same  person  is  both  certificated 
guardian  and  guardian  ad  litem  to  minor  plaintiffs,  the  fact  that 
one  of  such  plaintiffs  has  come  of  age  and  been  appointed  certifi- 
cated guardian  of  the  persons  and  property  of  the  others  would 
not  relieve  the  original  guardian  of  ner  duties  as  guardian  ad 
litem  :  to  do  this  requires  a  special  order  under  section  447  of  the 
Code  of  Civil  Proceduie. 

Banarsi  Prasad  v.  Ram  Narain,  I.  L.  R.,  80  AIL  -•      106 

See  Act  No.  XV  of  1877,  section  19         ..,       423 

See  Act  No.  VIII  of  1890  ...  ...      187 

See  Act  No.  VIII  of  1890.  sections  29  and  81      188 

HINDU  JjA.'W  ^  Adoption^  Jains— Custom-^Adoption  of  married  man^ 
Suit  for  declaration  of  invalidity  of  adoption^  Burden  of  proofs 
Held  that  according  to  the  law  and  custom  prevAiling  amongst 
the  Jain  community  a  widow  has  power  to  adopt  a  son  to  her 
deceased  husband  without  any  special  authority  to  that  effect,  and 
if  there  are  two  widows  the  senior  widow  may  adopt  without  the 
concurrence  of  the  junior  widow.  A  widow  is  also  competent, 
with  the  consent  of  the  sapindas,  to  give  a  son  in  adoption  after 
the  death  of  her  husband. 

Held  also  that,  adoption  being  amongst  the  Juins  a  purely 
secular  institution,  there  is  no  legal  objection  to  the  adoption  of 
a  married  man.  Manohar  Lai  v.  Banarsi  Das,  I.  L  R.,  29  All ,  495 
followed.  Chotay  Lall  v.  Chunno  Lall^  L.  R.,  6  I.  A.,  15,  Amava  v. 
Mahadgaudat  I  L.R.,  22  Bom.,  416,  Sri  Balusu  Gurulingaswami  v. 
Sri  Balusu  Bamalakshmamma,  I.  L.  R.,  22  Mad.,  898,  and  Badha 
Mohan  v.  Hardai  Bibi,  I.  L.  R.,  21  All.,  460,  referred  to. 

Held  »bo  that  where  the  pUintiff  asks  for  a  declaration  that 
an  alleged  adoption  is  invalid,  but  cannot  claim  immediate  posses- 
sion  by  reason  of  the  inter%ention  of  a  widow's  estate,  the  burden 
is  still  on  him  to  make  out  a  primd  facie  case  that  the  adoption 
challenged  by  him  is  invalid  in  law  or  never  took  place  in  fact. 
Brojo  Kishoree  Dassee  v.  Sreenath  Boss,  9  W.  R.,  463,  and  Sardar 
Singh  v.  Bam  Kunwar,  Weekly  Notes,  1902,  p.  62,  followed.  Tacoor* 
deen  Tewarry  v.  Ali  Hossein  Khan,  L.  R.,  1  I.  A.,  192,  at  pige  206, 
referred  to.  Tarinee  Ch%m  Chotodhry  v.  Sharoda  Soonduree  Dossee, 
11  W.  R.,  468,  Chowdhry  Pudum  Singh  T.  Koer  Oddey  Singh,  12  W. 
R.,  P.  C.  B.,  1.  Gooroo  Frosunno  Singh  v.  Nil  Madhab  Singh,  21  W. 
E.,  84.  and  Har  Dyal  Nag  v.  Boy  Krishto  Bhoomick,  24  W.R.,  107, 
distinguished. 

Asharfi  Kunwar  v.  Rup  Chand,  I.  L.  R.,  80  All.  ...       197 


Gift -Construction  of  deed  of  gift—**  Malik  *'     Gift  to 

widow  as'*malik  wa  khud  ikhliyar  **  ■^**  Absolute  ownership*'-^ 
Heritable  and  alienable  estate-^No  distinction  between  male  and 
female  donee."]  A  Hindu  executed  a  deed  of  gift  of  immovable 
property,  to  take  effect  after  his  death,  to  each  of  his  two  wiToa 
and  hia  daughter-in-law,  **  as  owners  (maliks)  with  proprietary 
powera. "  One  of  his  widows  on  ooming  into  possession  of  her 
•hare  made  a  will  disposing  of  it  in  favour  of  her  brother.    In  • 
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•uit  hj  the  next  heirs  of  the  donor  questioning  her  power  of  alien* 
ation. 

Held  that  in  the  trne  construction  of  the  deed  the  widow  took 
a  heritable  and  transferable  estate  in  the  property.  The  use  of 
the  word  "malik  "  implies  "absolute  ownership"  unless  there  is 
anything  in  the  context  or  surroundinqf  circumstances  to  qualify 
such  meaning  :  and  it  was  not  so  qualified  by  the  fact  that  the 
donee  was  a  widow.  In  this  case  the  context  rather  strengthened 
the  presumption  that  the  wofd  was  intended  to  bear  its  proper 
technical  meaning. 

Zalit  Mohun  Sin^h  Eoy  v.  ChuJcJcun  Lai  Boff,h,  B.,  24  I.  A. 
76 :  I.  L.  R..  24  Calc,  834,  and  Kollany  Kooer  v.  Luohmee  Ferthad 
24  W.  B.,  895,  followed. 

Surajmani  v.  Rabi  Nath  Ojha,  I.  L.  B.,  80  All.  ...        84 

Bl^DU  LAW '^Widow-^ Power  of  widow  in  possusion  of  hushand'i 
€staf$9 — Alienation  of  entate  mrie  by  widow  with  ooncurrenoe  of 
revertioneri — Content  at  time  of  alienation — Suhteqitent  ratified* 
Hon — Quantum  of  consent  neceetary  '—Cuitom  excluding  daughters 
from  eueceeeion,  evidence  of.']  A  Hindu  widow  in  possession  of 
her  husband's  estate  as  his  heir  has  power,  apart  from  legal 
necessity,  to  alienate  the  estate,  with  the  concurrence  of  the 
reversionary  heirs,  so  as  to  bind  the  persens  who  are  the 
next  reversioners  when  the  succession  opens  out  on  her  death  % 
and  this  principle  has  been  adtaiitted  by  all  the  High  Courts  in 
India. 

Ifoholeiihore  Sarma  Boy  t.  Eari  Nath  Sarma  Soy,  I.  L.  B.,  10 
Calc,  1102,  Marudamuthu  Nadan  v,  Srinivaea  Tillai,  I.  L.  B.,  21 
Mad.,  128.  Finayak  Vithal  Bhange  v.  Govind  Veniatesh  Kulkarni, 
I.  L  R..  25  Bom.,  129,  and  Bamphal  Bai  T.  Tula  Kuari,  I.  L.  B., 
6  All,  116,  referred  to. 

The  restriction  sought  to  be  placed  by  the  Allahabad  High 
Court  on  the  widow's  power  to  surrender  in  favour,  or  alienate 
with  the  consent,  of  presumptive  reversioners  so  as  to  defeat  the 
title  of  the  actual  reversioner  at  the  time  of  the  widow's  deith  is 
at  variance  with  this  pfinciple,  and  not  in  accordance  with  the 
practice  in  other  parts  of  ludia  in  which  the  Mitakshara  law 
prevails. 

Bamphal  Bai  v.  Tula  Kuari,  I.  L.  B.,  6  All.,  116,  dissented 
from  so  far  as  it  supports  such  restriction. 

Ordinarily  the  consent  of  the  whole  body  of  persons  constitut- 
ing the  next  reversion  should  be  obtained,  although  there  may  be 
cases  in  which  special  circumstances  may  render  the  strict  enforce- 
ment of  this  rule  impossible. 

It  is  immaterial  whether  the  concurrence  of  the  reversioners 
is  given  at  the  time  the  alienation  is  made  or  whether  the  trans- 
action is  sabscquently  ratified.  The  maxim  "  Omnii  ratihabitio 
retrotrahitur  el  mandate  priori  aquiparatur**  referred  to. 

A  custom  among  the  Bhale  Saltan  tribe  of  Chhatris  in  Ondh 
excluding  daaghters  from  succession  was  held  to  have  been  estab* 
lished  on  the  evidence. 

Bajrangi  Singh  v.  Mmokarnika  Bakhsh,  I.  L.  B.,  80  All.      ...        1 
-Hindu  widow    Eff'eot  of  compromise  entered   intohy 


a  Sindu  female  with  a  limited  estate,]  IT^Zii  that  a  compromise 
made  by  a  person  holding  a  Hindu  widow's  or  Hindu  daughter's 
estate  in  the  property  of  a  deceased  husband  or  father  is  not 
binding  on  the  reversioners,  even  though  it  has  been  followed 
Ijy  a  decree  of  Court;  the  reversioners  can  only  be  bound  by  a 
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decree  made  after  a  foil  contest  in  a  bond  fide  lifci^ation.   Gohind 
Krithna  Narainy.  Khunni  Lai,  I.  L.  R.,  29  AH.,  487,  followed. 

Hahadei  v,  Bildeo,  I.  L.  R.»  80  All. ...  ...  ...        76 

HINDU  IiAW«*JStiMfi»  widow  ^Mortgage  ofhuBhand^t  estate  adversely 
to  adoptive  9on^8uit  to  enforce  mortgage  against  adoptive  eon-^ 
Aoi  No,  IV  0/1882  {Transfer  of  Ftoperty  Act),  section  62 — LSi 
pendens— >C(0»/^^tof(«  suit— Application  for  leave  to  sue  in  form4 
pauperis— CtWZ  Procedure  Code,  section  410.1  A  mortgage  of 
part  of  her  lute  hasband's  estate  was  executed  Dy  a  Hindu  widow 
in  defiance  of  the  rights  of  her  husband's  adopted  son,  and  in  fact 
in  oollasion  with  the  mortg^agoe  and  in  order  to  deprire  the 
adopted  son  of  his  adoptive  father's  estate.  Shortly  before  this 
mortgage  was  execnted  by  the  widow  the  adopted  son  had  applied 
for  leaye  to  ine  informd  pauperis  for  the  recovery  of  his  ado  ptiv« 
father's  estate,  ueld,  on  suit  by  the  mortgagees  to  enforce  their 
mortgage  against  the  adopted  son,  then  in  possession,  that  the 
suit  must  fail,  both  because  the  fact  of  the  estate  having  to  som« 
slight  extent  benefited  by  the  money  borrowed  was  not  sufficient 
under  the  circumstances  to  make  the  mortgage  enforceable 
agiinst  the  adopted  son — Hanoomanpersaud  Panday  v.  Mussumat 
Babooee  Munraj  Koonweree,  6  Moo.  I.  A.,  8i>3,  distinguibhed— and 
also  because  of  the  application  of  the  doctrine  of  lis  pendens, 
Faiyaz  Eusain  Khan  v.  Prag  Narain,  L  L.  R.,  29  All.,  839,  referred 
to. 

Ambika  Btrtap  Singh  v,  Dwarka  Prasad,  I.  L.  R.,  80  All.     ...        96 

« Sindu   widow  -  Payment  hy  wife  of  husband*  s  d  eh  fs 

during  his  lifetime — Voluntary  paymeni'-^oint  ffindu  family—' 
8aU  of  property  belonging  to  one  member  of  a  joint  family — Separ^ 
ation-'-' Sale  set  asids — Eights  of  persons  entitled  to  such  proper  ty 
after  separation.^  Seld  that  the  payment  by  the  wife  of  a  separ- 
ated Hindu  of  her  husband's  debts  during  bis  lift  time  must  be 
considered  in  the  absence  of  evidence  to  the  contrary  as  a  voluntury 
payment,  and  will  not  support  an  alienation  by  the  widow  after  her 
husband's  death  of  the  estate  which  has  descended  to  her  from  him. 

Seld  also  that  the  members  of  a  jo'nt  Hindu  family  must  be 
regarded,  so  far  as  concerns  the  dealings  of  the  family  with  persons 
outside  it,  as  but  one  juristic  person. 

The  managing  member  of  a  joint  Hindu  family  sold  a  pro* 
perty  exclusively  belonging  to  one  member  of  the  Joint  family,  and 
the  proceeds  of  the  sale  were  brought  into  the  common  purse  for 
the  benefit  of  the  family. 

Held  that  on  the  sale  of  that  property'being  set  aside 
after  the  separation  of  that  member,  he  could  recover  the 
whole  property  on  payment  of  the  whole  purchase  money,  but 
that  he  could  not  claim  to  have  it  by  paying  only  a  share  of 
the  purchase  money  proportionate  to  his  share  in  the  joint  family 
property  on  partition.  Sudarsanam  Maistrir,  Narasimhulu  Mais» 
tri,  I.  L.  B.,  25  Mad.,  149,  Appodsr  v.  Bama  JSubba  Aiyan,  11  Moo.« 
1.  A.,  76,  and  Masmat  Eai  v.  Sunder  Das,  I.  L.  B.,  11  Calc,  896, 
referred  to. 

Himmat  Bahadur  v,  Bhawani  Eunwar,  I.  L.  R.,  80  All.     ..,      862 

— Eindu  widow— Money  advanced  on  personal  security  of 

widow— Decrees  against  widow  binding  only  on  her  toidow*s  estate^' 
Res  judicata -^ Civil  Procedure  Code,  section  18.]  Where  money  is 
lent  to  a  Hindu  widow  on  her  personal  security,  a  decree  for 
such  a  debt  and  a  sale  of  property  late  of  the  widow's  husband  in 
execution  of  such  decree  binds  only  the  widow's  estate,  notwith* 
standing  tlmt  the  original  debt  maj  have   been  inoarrod  for  legal 
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iieeegtity.    DlitaJ  9tng%  t.  Manga  Earn,  Weekly  Notes,  18P,  page 
67,  followed. 

K  and  S  (two  brothers  )  executed  a  asufrnotnary  mortgage  of 
their  respect iye  shares  in  certain  property.  The  share  of  8  was 
then  purchased  in  execution  of  a  simple  money  decree  by  D.  The 
share  of  K  was  after  his  death  brought  to  sale  in  execution  of  a 
simple  money  decree  against  E's  widow  and  purchased  by  Q.  G. 
transferred  his  rights  to  R,  who  was  I^s  brother.  D  sued  for  re- 
dem  ption  of  half  the  mortg%ged  property  naming  as  defendants 
the  mortgagee,  the  heirs  of  S,  and  B.  Pending  this  suit  R  died 
and  D  amended  his  plaint,  claiming  redemption  of  the  whole.  Th« 
heirs  of  S  did  not  defend  this  suit,  which  was  decided  ex  parte  as 
against  them,  and  the  suit  was  compromised  by  D's  widow.  The 
heirs  of  8  then  claiming  as  next  reversioners  to  E  on  the  death  of 
his  widow,  brought  the  present  suit,  seeking  to  redeem  half  of  the 
mortgaged  property.  Held  that  the  suit  was  not  barred  by  section 
18  of  the  Code  of  Civil  Procedure,  inasmuch  as  the  plaintiffs 
though  they  might  have  done  so,  were  not  bound  in  the  former  suit 
to  raise  the  defence  th^it  D  was  not  entitled  to  redeem  more  than 
half  of  the  mortgaged  property. 

Kallu  V.  Faiyaz  All  Khan,  I.  L.  E^  80  AIL  m.  •••      804 

HINDU  LAW— Jffijk^«  widow -Widow  inpoesession  of  husband* »  estate 
as  i»feri'>r  proprietor  ^Effect  of  enlargement  of  estate  of  inferior 
proprietor  hg  action  of  Government — Mukaddam.^  An  under-pro* 
prietor,  whose  status  was  described  by  the  term  **  mukaddam, '' 
died,  and  his  estate  devolved  upon  his  widow.  Whilst  this  estate 
was  in  the  possession  of  the  widow,  the  Government  proceeded 
to  make  a  settlement  with  the  mukuddams,  excluding  the  superior 
proprietor,  to  whom  an  allowance  by  way  of  malikana  was  given. 
Beld  that  the  enlarged  estate  of  which  the  widow  thus  became 
possessed  was  still  a  Hindu  widow's  estate  merely  :  the  action  of 
Government  had  not  the  effect  of  making  her  a  zamindar  with  a 
title  independent  of  that  which  she  derived  from  her  husband. 
Keeeu  y.  Sandford,  2  W.  and  T.,  7th  edn.,  p.  693,  referred  to  by 
Stanley,  C.  J. 

K»shi  Prasad  v.  Inda  Eunwar,  I.  L.  B.,  All.  80  •••      490 

— .  See  Local  Act  No.  II  of  1901,  section  22  ,^  ...        508 

^  Joint  Hindu  familg^ Mortgage   executed  in  name  of 


minor^Aet  No,  IX  of  1872  (Indian  Contract  Act  J,  section  11 — 
Civil  Frocednre  Code,  section  662 —  •*  Preliminary  point.  **]  A 
mortgage  in  favour  of  a  joint  Hindu  family  is  not  void  because  it 
happens  to  be  executed  in  the  name  of  a  member  of  the  family  who 
at  the  time  of  execution  is  a  minor.  Mohari  £ibi  v.  2>harmoda$ 
Qhose^  I.  L.  B.,  80  Calo.,  639,  distinguished. 

Meld  also  that  the  decision  of  an  issue  as  to  whether  or  not 
the  document  which  formed  the  basis  of  the  suit  was  void  in  oon« 
sequence  of  its  having  been  executed  in  favour  of  a  minor  was  a 
decition  on  a  preliminary  point,  such  as  justified  a  remand  under 
section  562  of  the  Code  of  Civil  Procedure.  Mata  Din  v*  Jamna 
Das,  L  L.  B.,  27  All  691,  followed. 

Heghan  Bube  «.  Pran  Singh,  I.  L.  R.,  80  All.   ...  ..•        08 


"Joint  Sindu    familg — Liability  of  sons  for  faiher^s 


debts^^ Defence  that  debts  were  incurred  for  immoral  purposes^-' 
JSurden  of  proof.']  According  to  the  Hindu  law  of  the  Mitakshara 
school  it  is  not  necessary  in  order  to  establish  a  eon's  liability  for 
his  father's  debt  that  it  should  be  shown  that  the  debt  was  con- 
tracted for  the  benefit  of  the  family.  It  is  sufficient,  in  order  tm 
•itablish  thtf  liability  of  sons  to  pay  a  personal  debt  of  his  fathepi 
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if  the  debt  be  proved,  and  tbs  toni  cannot  show  that  it  waa  oon« 
trscted  for  immoral  purposes  or  was  tuch  a  debt  as  does  not  fall 
within  th«  pious  doty  of  the  bods  to  discharge.  Maharaj  Singh  v. 
Balwant  Singh,  I.  L.  B.,  28  AH.,  608,  distinguished.  Kishan  Lai  t. 
Garuruddhwaja  Prasad  Singh,  I.  L.  U^  21  All.,  238,  and  Koran  Singh 
V.  Bhup  Singh,  I.  L.  R^  27  All.,  16,  followed.  Nanomi  Bahuatin  ▼. 
Modhun  Mohun,  L  L.  B.,  18  Calc,  21,  refered  to. 

Where  in  such  a  case  as  aboTO,  the  sons  set  np  the  defence 
that  the  debt  was  incurred  for  immoral  purposes,  the  burden  of 
proof  is  on  them  and  not  on  the  creditor.  I)$hi  Dot  t.  Jadu  Rai, 
I.  L.  B.,  24  All..  469,  followed.  Jamna  ▼.  Nain  Suhh,  1.  L.  B.,  9  AIL, 
493,  dissented  from. 

And  merely  general  eyidenee  of  profligacy  on  the  part  of  the 
father  is  not  sufficient.  Chintamanrcn  Mahendale  v*  Kathinath, 
I.  L.  B.,  14  Bom.,  320,  referred  to. 

Babn  Singh  «.  Bihari  Lai,  I.  L.  B.,  80  All.  ...  ...      166 

HINDU  LAW ^  Joint  Kindu  family -Forecloiure  ofmortgags-^Som  not 
Wkid$  partist-^SonB*  right  to  redeem.^  The  mortgagees  of  a  mort- 
gage of  joint  familv  property  executed  by  the  father  alone 
SUM  for  and  obtained  a  decree  for  foreclosure.  At  the  time  the 
suit  was  instituted  the  mortgagees  knew  that  there  were  sons 
and  grandsons  jointly  interested  with  the  mortgagor  in  the  mort* 
gagA  property,  but,  notwithstanding  this,  they  omitted  to  make 
them  parties  to  their  suit. 

Meld  that  the  sons  and  grandsons  were  not  precluded  from 
instituting  a  suit  for  redemption.  Bhawani  Btasad  v.  Kallu, 
I.  L.  B.  17  All.,  637,  referred  to.  LeH  Singh  v.  Jia  Emm,  L  L.  B., 
26  All.,  214,  distinguished. 

Bam  Prasad  «•  Man  Mohan,  I.  L.  B.,  80  All.    •••  ...      866 


-Joint  Hindu  familg^^ZidMity    of  other  m§mher$  of 


family  for  managing  memhor'e  dehte,']  B.  B„  a  member  with  &,  L^ 
bis  undo,  of  a  joint  Hindu  family,  got  a  decree  for  costs  against 
Q-.  L,,  and  had  him  arrested  in  execution  thereof.  Q-,  Z.,  there- 
upon  borrowed  money  on  a  mortgage  of  loint  family  property  and 
procured  his  release.  Reld  on  suit  by  the  mortgagee  for  sale  of 
the  mortgaged  property  that  the  mortgagee  could  not  under  the 
circumstances  proceed  against  B.  B*9  interest  in  the  joint  family 
property.  Dalip  Singh  v.  Sri  Ki$h$n  Fande,  N-W.  P.,  H.C.  Bep., 
187^  p.  88,  distinguished. 

Bam  Batan  «.  Laohman  Das,  L  L.  B.,  80  AIL  ^  ^     4ldO 


'•Belig%&u9  endowment^'Bndowment  to  taie  §ffeoi  after 


a  life  ettate."]  Meld  that  there  is  no  objection  to  the  limitation 
by  a  Hindu  testator  or  settlor  of  a  life  estate  followed  by  an 
endowment  of  property  to  religious  or  charitable  purposes. 

Gobind  Prasad  «•  Gomti,  I.  L.  B.,  80  All.        ^  •••     288 


Smcoeeeiom — Impartible  eetate^^Betate  devieed  to  widow 

of  owner -^Suit  by  reversioner  ^^Compromiee'^Betate  taken  by  rever" 
•ionerJ]  The  owner  of  an  impartible  estate  to  which  the  rule  of 
primogeniture  applied  died  lea^ng  a  will  which  purported  to  giye 
the  whole  estate  absolutely  to  his  widow.  After  the  death  of  the 
testator  the  next  roTorsioner  sued  to  recorer  the  estate  and  pleaded 
that  the  will  set  up  by  the  widow  was  invalid.  The  parties  to  this 
suit  entered  into  a  eom promise,  the  main  proyislons  of  the  eompro* 
mise  being  that  the  widow  should  be  the  ''gaddi-nashin"  during  her 
life  and  should  give  the  plaintiff  a  monthly  allowance,  and  that 
after  the  death  of  the  widow  the  plaintiff  or  any  representative 
(kaem  wuiktm)  who  might  be  limg/hould  be  the  abeolnte  owner  of 
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■]]  the  morable  and  immoYable  properties  poesessed  by  the  testator 
and  should  oeenpy  the  ''  gaddi."  The  piaintiit  reyersioner  prede* 
ceased  the  widow. 

Beld  on  salt  by  the  widow  of  this  reversioner  to  recover  the 
estate  as  against  certain  other  members  of  her  hnsband's  family 
who  were  in  possession^that  the  effect  of  the  compromise  was  that 
a  vested  interest  in  the  estate  in  the  character  of  an  imparti- 
ble estate  was,  subject  to  the  life  interest  of  the  widow,  limited  to 
the  plaintiff  reversioner  and  that  upon  his  death  the  estate  descend* 
ad  to  his  heir  according  to  the  mle  of  primogeniture  and  not  to 
his  widow. 

Bam  Jlewa  Kmoar  v.  Sani  Eulat  Kuwar,  L.  B.^  I.  A.,  157, 
QoHnd  KrUhna  Ifarain  V.  Ahdul  Qayyum,  I.  L  R.,  25  All.^  546, 
BaohcKo  Kunwar  v.  Dharam  Da*,  I.  L.  B.,  28  All.,  847,  and  Mam 
Skankar  Lai  v.  Ganesh  Prtnad,  I.  L.  R.,  29  AIL,  451,  referred  to. 
Abdul  Wahid  Kham  v.  Nuran  Bibi,  I.  L.  R.,  11  Calc,  597,  distin- 
gnished. 

.  Harpal  Singh  v.  Lehhraj  Ennwar,  I.  L.  B.,  80  All.    •••      400 

HINDU  WIDOW,  See  Hindu  law  ...  ...1, 75,  96, 852,  894, 490 

IKPABTIBLE  ESTATE,  i90«  Hindu  law  ...  ...  ^      406 

INTENTION,  j9«0  Act  No.  XLT  of  1860,  seetions  28, 281     ...  ...        98 

INTEBEST,  See  Act  No.  VIII  of  1890,  sections  29  and  31  ...  ^      188 

INTEBPLEADEB  SUIT,  See  Civil  Procedure  Code,  sections  478   (c), 

588(28;  ...  ...  ...  ...  ...        22 

IBBEOULABITT,  See  Criminal  Procedure  Code,  sections  145,  485  and 

oo7              ...                  .«•                  ...                  ...                  ...                  «••  %x 

JAINS,  See  Hindu  Law  ...                ...                ...               ...                ...  197 

JOINT  DECBEE,  See  Act  (Local)  No.  I  of  1908,  sections  2  and  12  ...  141 
JOINT  HINDU  FAMILT,  See  Hindu  law        ...                63,  156, 256,  852,  460 

JUDGMENT,  See  Civil  Procedare  Code,  sections  674  and  651             ...  819 

JURISDICTION,  84e  Act  No.  XII  of  1896,  section  44(2),  48  and  57    ...  877 

See  Act  (Local)  No.  II  of  1901,  section  177             ...  188 

See  Act  (Local)  No.  II  of  1901,8ections  177, 199,200  25 

— See  Civil  Procedure  Code,  sections  16  and  19           ...  560 

JUBY.  See  Criminal  Procedure  Code,  sections  133  et  eeqq,  ...      864 

LAMBABDAB  AND  CO-SHAREB— Poiotfrt  of  lambardar  to  deal  with 
coparcenary  lande^Leaee  for ievenyeare,"]  In  the  absence  of  a 
oustom  to  the  contrary  a  lambardar  has  no  power  without  the 
consent  of  the  co^harers,  to  grant  a  lease  of  coparcenary  land 
beyond  such  term  as  the  circumstances  of  the  particular  year  or 
season  may  require.  Chattray  v.  Nawala,  I.  L.  B.,  29  All.,  20, 
followed.  MfAhia  Prasad  v.  Kamta  Sinyh,  Weekly  Notes,  1906, 
p.  277,  distinguished. 

Tiham  Singh  «•  Ehubi  Bam^  I.  L.  B.,  80  AU.  ...  •••      168 

LAND-HOLDER  AND  TETS A'ST^Pariition—Biyhts  ofienanie  in  reepeet 
ofhouee  iitee  in  the  ahadi,}  As  the  result  of  the  partition  of  a 
villiige  hitherto  forming  one  mahal  into  two  mahals  the  occupancy 
holding  of  a  tenant  fell  into  one  mahal  owned  by  one  co-sharer, 
whilst  a  house  which  the  tenant  and  his  predecessors  in  title  had 
occupied  for  a  considerable  period  as  appurtenant  to  the  affri- 
cultural  holding  fell  into  the  other  mahal  owned  by  the  other 
coaharer.  Seld  that  tne  partition  effected  no  change  in  tht  no  si* 
Uon  of  the  tenant  t  so  long  as  he  continued  in  possession  of  hit 
o^^upaiiej  holding  ho  90ii)d  not  be  ejected  from  bif  hove  in  tbt 
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abadi  of  the  village,  nor  conld  be  be  required  to  pay  rent  tliefefor. 
Dharam  Bingh  t.  Bhoolar,  Weekly  Notes,  1908,  p.  128,  followed. 
Bundar  Lai  t.  Chajju,  Weekly  Notes,  1901,  p.  42,  distingnished. 
Tanma  T.  VazW  Musain,  Weekly  Notes.  1902,  p.  60,  doubted. 

Sadda  «.  Biharl  Singh,  I.  L.  B.,  80  All.  ...  •••      282 

LAND.HOLDER  AND  TENANT— rrM«—Xaft<f-&olJtfr'«  and  teuatWi 
righti  a»  to  tree*  on  tenant's  holding. 2  Beld  that  at  a  general  role 
the  property  in  timber  growing  on  a  tenant's  holding  Tests  in  the 
lamindar,  and  the  tenant  has  no  right  to  cut  and  remoye  inch 
timber.  But  as  a  general  rule  also  the  samindar  has  no  right  to 
interfere  with  the  enjoyment  by  his  tenant  of  the  trees  upon  his 
holding  so  long  as  the  relation  of  landlord  and  tenant  subsists. 
Sheikh  Ahdool  Rohoman  r.  Dataram  Baehee,  Weekly  Reporter,  Jan* 
oary  to  July  1864,  page  867,  referred  to. 

Ganga  Dei  «.  Badam,  L  L.B.,  80  All^  ...  ...      184 

■ Concurrent  leaeee^ Landlord  entitled 

io  recover  rent  only  ae  againet  eecond  leeeeej]  Meld  that  where  a 
lessor  executes  two  concurrent  leases  of  the  same  property,  that  is 
to  say,  two  leases  in  which  the  term  of  the  second  commences  before 
the  term  of  the  first  has  expired,  the  sooond  lessee  is  to  be  taken  as 
the  assignee  of  the  lessor's  interest  during  the  concurrent  portion 
of  the  terms,  aud  the  lessor  after  the  execution  of  the  second  lease 
ean  recover  rent  only  from  the  second  and  not  from  the  first  lessee. 
Earmer  v.  Bean,  8  C,  aud  K.  307,  followed. 

Ram  Anant  Singh  e.  Shankar  Singh,  I.  L.  R.,  80  AIL        ...      869 

'Ll&kSf^'^Condition  for  payment  of  rent  in  advance'^  Suit  hg  pnreh<uer 
of  detnieed  property  for  rent — Begietration  -  NoticeJ]  Certain 
property  was  leased  for  a  term  of  10  years,  the  lease  containing  a 

S'ovision  to  the  effect  that  if  at  any  time  during  the  currency  of 
e  lease  the  lessor  should  demand  any  portion  of  the  rent  in 
advance  from  the  lessee,  the  latter  should  be  bound  to  pay  it  on 
obtaining  a  receipt.  Subsequently  to  the  execution  of  this  lease 
the  demised  property  was  sold  by  auction  in  execution  of  a  decree. 
The  auction  purchaser  sued  the  lessee  for  rent,  but  was  met  by 
the  plea  that  the  rent  claimed  had  been  paid  to  the  lessor  in 
advance  under  the  terms  of  the  lease.  The  lease  was  registered 
and  it  was  found  that  the  auction  purchaser  had  not  made  inquiry 
of  either  the  lessor  or  the  lessee  as  to  whether  or  not  any  root  had 
been  paid  in  advance  according  to  the  terms  of  the  lease,  ffeld 
that  under  these  circumstances  the  plaintiff  was  not  entitled  to 
recover. 

Nand  Elshore  «.  Anwar  Husain,  I.  L.  R.,  80  All,  .^        ^ 

LEASE,  See  Lambardar  and  co-sharer;               •••               ,«•               #•«  168 

,  Sei  Landlord  and  tenant  ...                ^               ...                »«  869 

LIMITATION,  See  Act  No.  XV  of  1877,  section  19           ^               .^  *22 

f-J See  Act  No.  XV  of  1877,  schedule  II,  article  75           .^  128 

'-  See  Act  No.  XV  of  1877,  schedule  II,  article  91            .^  B75 

See  Act  No.  XV  of  1877,  schedule  U,  articles  111  and  128  172 

See  Act  No.  XV  of  1877,  schedule  II,  article  116         400,  402 

See  Act  No.  XV  of  1877,  schedule  II,  article  179          ^  886 

See  Aot  No.  XV  of  1877,  schedule  II,  article  179  (4)  ...  179 

See  Aot  No.  IV  of  1883,  section  90            ...               ttt  288 

» See  Act  (L^cal)  No.  II  of  1901,  section  199  (a)           vn  ^ 

" <8«e  Ciyil  Procedure  Code,  wotioa  84         •„             m  M8 
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LIMITATION  Sm  Ciyil  Proeedure  Code,  section  248  ...  ...  '  586 

• — 8e$  CiTil  Procedure  Code,  section  818  ...  ...  890 

'                          See  Execution  of  decree             ...  ...  ...  476 

■  See  Execution  of  decree             ^.  ...  ,„  499 

. See  Guardian  ad  litem               ,.,  ...  ,„  65 

LIS  PENDENS,  See  Ciril  Procedure  Code,  section  244  ...  ...  281 

See  Hindu  law         ^                ...  ...  .,.  95 

See  Pre-emption    ...                ...  ...  ...  467 

LUNATIC — Muhammiidan  law^-Ouardian  de  factO'^Sale  of  lunatic'e 
property  by  mother  and  wife  for  henefii  of  lunatic,']  The  mother 
and  wife  of  a  lunatic  Muhammad  m,  acting  de  facto  as  the  guar- 
dians of  the  lunatic,  sold  certain  property  belonging' to  the  lunatic 
in  order  to  discharge  debts  due  by  him.  Held  that  the  transaction 
could  not  be  impeached,  although  the  mother  was  not  under  the 
Muhammadan  law  the  legal  gu&rdian  of  the  lunatic.  Mafaztal 
Soeain  ▼.  Basid  Sheikh,  1.  L.  R.,  24  Calc,  Ram  Charan  Sanyal  v. 
Amukul  Chandra  Aeharjya,  I.  L  R.,  84  Calc,  66,  and  Majidan  v. 
Bam  Narain,  I.  L.  R.,  26  All.,  22,  followed. 

Ummi  Begam  v*  Kesho  Das,  I.  L.  R.,  80  All.  .^      462 

MALICIOUS  'PROSECVTIOJS'-^Informationyivento  police —Troseeution 
hf  police  after  inveetiyation  ^  Acquittal  of  accused— Liability  of 
informant  where  information  ie  found  to  befalse-^**  J^osecutor  **  in 
eriminal  case  — Malice-^ Criminal  Procedure  Code^  section  4i9b.']  lb 
is  not  a  principle  of  universal  application  that  if  the  police  or 
Magistracy  act  on  information  given  by  a  pravate  individual  with- 
out a  formal  complaint  or  application  for  process  the  Crown  and 
not  the  individual  becomes  the  prosecutor. 

Narasinya  Bow  ▼.  Muthaya  JPillai,  I.  L.  R.,  26  Mad.,  362,  dis- . 
tinguished. 

The  answer  to  the  question  who  is  the  "  prosecutor "  must 
depend  upon  the  whole  circumstances  of  the  case.  The  mere 
setting  the  law  in  motion  is  not  the  criterion;  the  conduct  of 
the  complainant  before  and  after  making  the  charge  must  also  be 
taken  into  consideration.  Nor  is  it  enough  to  say  the  prosecution 
was  instituted  and  conducted  by  the  police  ;  that  is  again  a 
question  of  fact.  Theoretically  all  prosecutions  are  conducted 
in  the  name  and  in  behalf  of  the  Crown,  but  in  practice  this  duty 
is  often  left  in  the  hands  of  the  person  immediately  aggrieved  by 
the  offence,  who.  pro  hao  vice,  represents  the  Crown.  In  India 
under  section  496  of  the  Criminal  Procedure  Code  (Act  V  of  18&8) 
a  private  person  may  be  allowed  to  conduct  a  prosecution,  and 
••  any  person  conducting  it  may  do  so  personally  or  by  pleader  "  ; 
and  where  it  is  permitted  this  is  obviously  an  element  to  be  taken 
into  consideration  in  judging  who  is  the  prosecutor  and  what  are 
bis  means  of  information  and  motives. 

The  foundation  of  the  action  for  malicious  prosecution  is 
malice,  which  may  be  shown  at  any  time  in  the  course  of  the 
inquiry. 

nujohn  v.  Maekinder,  9  C.  B.,  N.  S.,  605,  referred  to. 

Where  the  defendants,  though  their  names  did  not  appear 
on  ttie  face  of  the  proceedings,  except  as  witnesses,  were  directly 
responsible  for  a  charge  of  rioting  being  made  agiinst  the  plain* 
tift,  had  produced  false  witnesses  to  support  the  charge  at  the 
investigation  by  the  police  ;  hnd  taken  the  principal  part  in  the 
conduct  of  the  case  before  the  police  and  in  the  Magistrate's 
CoQtt ;  had  instructed  the  counsel  who  appeared  for  the  prosecu* 
tiM»tthf  trUlUmtthe  pUintifl '' had  joined  the  riot, "  Md  had 
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doce  an  they  could  to  proenre  the  oonrietion  of  the  plaintiif,  who 
was  scquitteii^  heing  found  not  to  have  been  present  at  the  rioting. 

Meld  that  they  were  rightly  f onnd  liable  for  damagei  in  an 
action  for  malicioas  prosecution. 

Gaya  Prasad  e.  Bhagat  Singh,  I.  L.  B.,  80  AIL  •••      625 

MAXIM,  Qui  prior  9$t  tempore  potior  eet  jure.    See  Act  No.  IV  of 

1882,  section  63  .«,  .i.  •••  •••  ...      297 

MINOR,  See  Hindu  law    ...                ^                ...               ...                ...  68 

MISJOINDER  OF  CHARGES,  See  Criminal  Procedure  Code,  sections 

234  and  235                  ...                 ...                •••                ...                .••  861 

-MONEY,"  5m  Will        ...               ...               ...               ...               ...  466 

MORTGAGE  -  Ueufructuary  mortgage-^Oueter  of  mortgageet^ Advene 
foeeestion.']  One  of  the  purchasers  of  the  equity  of  redemption 
m  a  usufructuary  mortgage  ousted  the  mortgagees  and  took  posses- 
sion of  the  entire  mortgaged  property  which  he  retained  for  more 
than  twelve  years  ;  but  it  was  found  that  he  ne?er  denied  the 
mortgagors*  title,  and  that  the  mortgagors  had  no  right  to  present 
possession.  Held,  that  there  was  no  adverse  possession  as  against 
the  other  mortgagors,  although  there  was  as  agniinst  the  mort- 
gagees, and  that  the  right  of  redemption  was  not  lost  >  the  ouster 
of  the  mortgagees  did  not  entitle  the  plaintiff  to  re-enter  into 
possession.  Muhammad  Hueain  T.  Mul  Chand,  I.  L.  R.,  27  All., 
895,  Chinfo  t.  Janhi,  I.  L.  R.,  18  Bom.,  61,  Bejog  Chmnder  Saner- 
jee  ▼.  Kallg  Proeonno  Mooherjee,  I.  L.  R.,  4  dale,  827,  and  Vithoha 
T.  Gangaram.  12  Bom.,  H.  C.  Rep.,  180,  referred  to. 

Ismdar  Khan  v.  Ahmad  Husain,  I.  L.  R.,  80  All.  ...      119 

MORTGAGE,  See  Act  No.  Ill  of  1877,  section  50  ...  ...      238 

See  Act  No.  XV  of  1877,  schedule  H,  artidf  116  400,  402 

See  Act  No.  IV  of  1882,  section  53  ...  ...      297 

See  Act  No.  IV  of  1882,  section  68  (o)  ...  ...      162 

See  Act  No.  IV  of  1882,  section  86  ...  ...       240 

. See  Act  No.  IV  of  1882,  sections  88  and  89  ...  ...      248 

See  Act  No.  IV  of  1882,  section  90  ...  ...      888 

.  See  Act  No.  IV  of  1882,  section  91  ...  488,  497 

See  Act  No.  IV  of  1882,  sections  92  and  94  ^  ...        86 

See  Act  No.  IV  of  1882,  section  99  ^  ^.      146 

5m  Act  No.  XVI  of  1882,  sections  8  and  28    ...  ...  88 

See  Benamidar              ...                ...                ...  .^  80 

See  Civil  Procedure  Code,  section  266             ...  ...  262 

—  See  Hindu  Law             ...                ...                ...  ...  256 

See  Pre-emption          ...               ^               .,,  ...  180 

'■                       Usufructuary—,  See  Civil  Procedure  Code,  section  48  ...  226 

MUHAMMADAN  hkW^aift^Hiha  hil  muihaa-^Poeieeiion.J    Meld 
that  what  is  known  to  Muhammadan  law  as  a  hiba  bil  muehaa,   or 
gift  of  an  undivided  joint  property,  is  a  valid  gift  if  the  donee 
obtains  possession.     Muhammad  Mumtaz  Ahmad  v.  Zuhaida  Jan, 
I.  L.  R.,  11  All.,  460,  referred  to. 

Mohib-ullah  v.  Abdul  Khalik,  I.  L.  R.,  80  All. ...  ...      260 


Qift^Utufruot^Ariat.  Keld  upon  applica- 
tion for  review  of  judgment  in  the  case  of  Mumtas'un'nieea  v. 
Tu/ail  Ahmad,  hU  R.,  28  AH.,  264 1  Weekly  Notes,  1906;  p. 
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209,  that  what  wai  decided  in  that  case  was  that  the  trans- 
fer there  in  qnestion  was  not  an  absolate  gift»80  that  any  limi- 
tation or  oonaition  limiting  it  would  be  void  under  the  Muham- 
madan  law,  but  that,  taking  the  transaction  as  »  whole,  it  was 
a  grant  of  the  nsnfruct  of  the  property  to  Musammat  Habib-un« 
nissa  for  her  life.  It  was  not  intended  to  be  laid  down  that 
the  transfer  being  an  ariai  was  invalid. 

Khalil  Ahmad.     In  the  matter  of  the    petition  of — 

I.  L.  B.,  80  All.  ...  ...  ...      809 

MUHAHHADAK  LAW— i8iUa«~  Will'-Pbwer  of  devUi among $i  ^Atot.] 
Amongst  Huhammadans  of  the  Shia  sect  a  testator  can  leave* 
legacT  to  one  of  his  heirs  so  long  as  that  legacy  does  not  exce  ed 
one-third  of  his  estate,  and  snon  a  legacy  will  be  valid  without 
the  consent  of  the  other  heirs.  Where,  however,  the  legacy 
exceeds  one-third  of  the  estate  it  will  not  be  valid  to  any  extent 
unless  the  consent  of  the  heirs,  given  after  and  not  before  the 
death  of  the  testator, has  been  obtidned.  Cheraehom  VitHl  Avisha 
Kuiii  TTmah  v.  Valia  Fudiakel  Biathu  Umak,  2  Mad.,  U.  C. 
Rep.,  860,  K0ramat%lni99ah  3ih$e,  2  Morley's  Digest,  120,  and 
Manei  Kkujooroaniaaa  v.  Jiomshun  Jehan^  L.  R.,  8  I.  A.,  291,  referred 
to, 

Fahmida  Ehanum  «.  Jafri  Khanum,  I.  L.  R.,  80  All.      ...      168 

8*9  Lunatic  ...  ...  ...  ...      462 

See  Pre-emption  .^  ...  ,..      872 


MUBCADDAM,  Bee  Hindu  law           .-               ...               ...               ...  490 

MUKHTAR,  See  Criminal   Procedure  Code,  section  4  (r)    ...                ...  66 

MITLTIFARIOUSNESS,  See  Civil  Procedure  Code,  sections  18  and  19...  660 

MURDER,  See  Act  No.  XLV  of  1860,  sections  802,  804, 826, 828  and  829  668 

NOTICE,  iS^e  Act  No.  XLV  of  1860,  sections  182,  211       ...                ...  62 

* Se$  Act  No.  Ill  of  1877,  section  60     ...               ...                ...  888 

■  See  Lease           m.                .-               ...                ...               ...  82 

OCCUPANCT  HOLDINa.  See  Act  (Local)  No.  II  of  1901,  section  22,  128, 608 

OFFICIAL  ASSIONBE,  See  Civil  Procedure  Code,  section  244           ...  486 

PARTIES,  5^9  Act  No.  lY  of  1882,  section  86   ...                ...               ...  240 

fi#e  Appeal    ^               .„               ...               ...               ...  48 

* See  Civil  Procedure  Code,  section  862               ...               ...  117 

.   Misjoinder  of— »  See  Civil  Procedure  Code,  sections  16 

»ndl9                        ^               ...               ,..               ...               ...  660 

■                   Non-joinder  of^,  See  Civil  Procedure  Code,  section  84    ,„  688 
See  Civil  Proeednre  Code,  section  866               ...               ...  49 


PARTi'lION,  See  Act  No.  lY  of  1898,  section  4                ...  ...  824 

See  Land-holder  and  tenant        ...               ...  ...  288 

PARTNERSHIP,  See  Civil  Procedure  Code,  sections  43, 878  ...  279 

PAWNOR  AND  PAWNEE,  See  Act  No.  IX  of  1872,  section  178  ...  166 

PSDIORBE,  See  Act  No.  I  of  1872,  section  82(5)                ...  ...  610 

POSSESSION,  See  Muhammadan  Law              ...                ...  ...  260 

PRACTICE,  See  Civil  Procedure  Code,  section  608             ...  .«•  898 

See  Criminal  Procedure  Code,  ceotion  489       ...  ...  116 

See  Custom                 ...               ...               ...  ...  811 

Bee  Privy  Council         m«               .«•               —  •••  868 

-JfeProcMliu*               Mt              M«              •••  t**}  807 
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PRE-EMPTION— iror/^<i^«*lV(>p«Wy  pwchased  hy  v^nieM  tmbj^ei 

io  Off  %nregUter9d  w^ortgag9-~Br9'$mptor9  bound  to  take  the  pro- 

f^erty  euhjeet  to  the  mortgage.']  Property  the  subject  of  a  suit 
or  pre-emption  was  purchased  by  the  yendees  subject  to  an 
on  registered  mortgage  for  Rs.  99.  Held  that  the  pre-empt  or 
must  take  the  property  subject  to  this  unregistered  mortgage 
irrespective  of  the  qcestion  irhcther  he  had  notice  of  it  or 
not. 

Tcjpal  V.  Qirdhari  Lai,  I.  L.  R.,  80  All.  •••  ^      ^BO 


-WaJilMtl'arz^ComtruetioM  of  document -^^  Shurhayaw 


i'shihmi."']  The  wajib-ul-ari  of  a  village  (Kandhla)  in  the  Mu- 
zaffaruagar  district  gave  a  right  of  pre<emption,  first  to  ehihmi 
co-sharer  {Shurhayan^i-ehikmi),  secondly,  to  share-holders  descend* 
ed  from  a  common  ancestor  ( Shurttayan'ujaddi),  and  thirdly,  to 
ihewatdare  in  the  mahal  (Khewatdaran-i'maheU),  The  mahal 
was  divided  into  seven  pattiet  and  the  land  in  dispute  was  situ- 
ated in  j9a^^s  Khail,  thok  Bhuria.  The  pre-emptort  were  co-sharers 
in  patti  Khail.  One  of  the  vendees  was  a  co -sharer  in  the  mahal, 
but  not  in  patti  Khail.  Seld  that,  regarding  the  whole  context 
of  the  wajib-ul-ari,  the  expression  ehurkayan-i-shikmi  was  intend* 
ed  to  denote  relatives  by  blood  and  not  co-sharers  in  any  sub- 
division of  the  mahal,  and  the  plaintiffs  were  not  therefore 
entitled  to  pre-emption. 

B;ihal  Singh  «.  Hubarik-un-nissa,  I.  L.  R.,  80    AH.       ...       T! 


'  Sale  toa  co^harer  after  institution  of  a  euit  for  pre* 


emption-^Act  No,  IV  of  1882  (Tranefer  of  Property  Act),  eection 
^^^Lie  pendens"]  After  the  filing  of  a  suit  for  pre-emption  but 
before  service  of  summons  on  the  defendants,  the  defendant  vendee 
re-sold  the  property  claimed  to  a  second  vendee  who  had  equal  rights 
as  a  co-sharer  with  the  plaintiff.  This  second  vendee  was  added  by 
the  Court  as  a  p^rty  defendant,  but  the  plaint  was  not  amended 
and  the  plaintiff  did  not  seek  to  pre-empt  the  sale  made  in  his 
favour.  Reld  that  the  doctrine  of  lis  pendens  applied,  and  the 
plaintiff  was  entitled  to  a  decree.  Faigaz  Kusatn  Khan  v.  Frag 
Narain,  I.  L.  R.,  29  All.,  839,  referred  to.  Manpal  T.  Sahib  Earn 
I.  L.  R.,  27  All.,  644,  distinguished. 

Ghasitey  o.  Gobind  Das,  I.  U  R.,  80  AU.  «••  ...      407 


WaJib'Ul'arz — Co*8harer^(hDmer    of  resumed    muafl 


land.]  The  pre-emptive  clause  of  a  wajib-ul-ari  contained  the 
following  provision  i--Minjumla  malikon-he  agar  hoi  hissadar  apmi 
haqqiat  bai  harne  chahe  to  auncal  dusre  hissadar  sharik  haqqiat'ki 
hat h  bai  harega,**  Held  that  the  owner  of  resumed  muafi  land 
(which  had  been  resumed  before  this  wajib-ul-arz  was  framed) 
in  the  same  khewat  as  the  land  sold  was  entitled  to  pre-emption 
as  against  a  vendee  who  was  merely  a  otf-sharer  in  a  different 
khtfwat.  Lalta  Prasad  v.  Lalta  Prasad,  Weekly  Notes,  1881, 
page  165,  referred  to. 

Narain  Prasad  «.  Munna  Lai,  L  L.  R.,  80  All.  ^      2t9 


Wajib'uharz — Construction  of  document -^Muhammadan 

'law,]  The  preemptive  clauses  of  a  wajib-ul-arz  contained  the  fol* 
lowing  provision  :—•*  The  zamindar  of  the  khalsa  is  one  person  | 
heace  there  is  no  custom  of  pre-emption  in  the  khalsa;  but 
among  the  owners  of  the  khalsa  and  milks  the  following  custom 
of  pre-emption  obtains."  The  khalsa  subsequently  came  to  have 
more  owners   than   one.    Held  that  no  right  of  pre-emption  was 

fiven  by  this  wajib-ul-arz  to  the  owners  of  the  khalsa  inter  »#» 
nt  that  a  sale  of  a  share  in  the  khalsa   was    subject    to  the 
MtthMamadan  law  of  pre-emptioiiy  i^Ad  this  irrespeotire  of  the 
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fiwt  that  the  f«iidee  wm  a  Hinda.  GoHnd  Dayal  v.  Inayatullah^ 
L  L.  B.,  7  AU.,  776,  Qitrhan  Mutaim  t.  Ckote,  I.  L.  ».,  22  All., 
108,  and  Amir  Htuam  r.  Makim  Baihih,  I.  L.  R„  19  All.. 
466,  referred  to. 


i  Ul  «.  Bahadur  Ali,  I.  L.  B.,  80  All.         ...  ,«,      879 

^'BE'EMFTlOlS'^WaJib'Mharz^^  instruction  of  document  ^Custom  or 
eontraetJ]  The  wa jib-ul-arz  of  a  village  in  the  Saharanpar  district 
of  the  year  1867  contained  the  following  agreement  on  the  part 
of  the  "  khewatdars  *'  of  the  Tillage  that  *'  up  to  the  term  of  the 
•ettl«ment  and  in  f  ntare  to  the  termination  of  the  next  settlement 
they  will  abide  by  the  following  terms  and  act  upon  them." 
Amongst  the  sabseqaent  proTisions  were  certain  relating  to  the 
right  of  pre-emption.  In  a  later  wajib-nl-an  of  1890  no  mention 
wafmadeof  any  custom  of  pre-emption,  but  it  contained  these 
worde  :-.For  the  remaining  Tillage  customs  lee  the  wajib-nl-ari 
prepared  in  1867.  •* 

Rcld  that  the  wajib-ul-ars  of  1867  recorded  a  contract  and  not 
a  custom,  and  that  the  rights  conferred  by  it  would  not  be  perpetu- 
ated by  the  incorporation  in  thelater  wajib-ul-arz  of  the  customs 
existing  in  the  village. 

Budh  Singh «.  Oopal  Bai,  I.  L.  B.,  80  All.  .••      U4 

PBESUHPTION,  8e$  Act  (Local)  No.  n  of  1901,  section  201  ,..        58 

— — — section  201  ,„      447 

PBIVr  COUNCIL— PbAOTioi  ov  — Coi»r/«ia  India  differing  a#  to 
qu09tum  of  fact'^'Qinsition  om  to  a  mortgage  being  a  real  or 
fiotitumo  trameaetion-^ironmitanoee  to  he  taken  into  eontideratiom 
in  deaUmg  with  eonjUoting  emdenoe*  On  the  question  whether  a 
mortgage  was  fictitious  or  a  real  transaction  there  was  OTidence 
on  each  side  bearing  directly  on  the  character  of  the  transaction 
but  on  neither  side  was  the  CTidence  wholly  couTincing.  Persons 
whom  one  might  haTC  expected  to  be  prominent  witnesses  were 
not  ctOed,  and  the  evidence  given  by  those  who  were  called  was 
open  to  much  adverse  criticism.  The  Courts  in  India  differed,  the 
Subordinate  Judge  deciding  that  the  mortgage  was  fictitious,  and 
the  High  Court  holding  it  to  be  a  genuine  transaction.  Held  by 
the  Judicial  Committee  that  in  determining  which  story  was  to  be 
accepted  it  was  necessary  for  their  Lordships  to  rely  largely  upon 
surrounding  circumstances,  the  position  of  the  parties  and  their 
relation  to  one  another ,  the  motiTes  which  could  govern  their 
actions  ;  and  theix  subsequent  conduct :  and  so  dealing  with  the 
ease  their  Lordships  upheld  the  decision  of  the  High  Court.  The 
fftet  that  if  a  genuine  transaction  it  was  advantageous  to  the  mort- 
ngor,  and  if  fictitious  it  afforded  him  no  immediate  protection 
from  creditors  (which  was  the  motiTC  alleged  by  the  defendants  for 
entering  into  the  transaction)  was  a  Tcry  material  circumstance 
in  the  case. 

Dalip  Singh  T.-Nawal  Eunwar,  I.  L.  B^  80  All.  ••«      S58 

PfiOCBDUBE— J20/hi#0/  of  Court  offiret  instance  to  examine  all  the 
flmmtiff's  wiinessss — Appeal  hu  defendant  deereed-^Bemand.^ 
Owing  to  the  direction  of  the  Court  of  first  instance  only  a 
portion  of  the  evidence  avaiUble  in  support  of  the  plaintiff's 
case  waa  recorded  by  that  Court,  which  decreed  the  plaintiff's 
suit.  On  appeal  however,  the  lower  appellate  Court  took  a 
Afferent  view  of  the  plaintiff's  evidence  and  dismissed  the  suit. 
Seld  that  tiie  plaintiff  should  be  given  an  opportunity  of  produc- 
ing the  evidence  which  had  not  been  recorded  owing  to  the  attitude 
iaien  np  by  the  Court  of  first  instance.  Kifagat-ullah  Mondol  v« 
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Sahina    Bihi,  11    C.    W.  N.,   p.    xoii,    and    Kalgani    Prasad  T. 
Siihnath,  Weekly   Notes,  1905,  p.  266,  referred  to. 

Pabitra  Knnwar  v.  The   Maharaja  of  Benares,!,  L.  R  ,  30 

All,  ff^  •••  «*.  •••  .ft 

PKOCEDUBE — Belief  granted  which  wat  not  aeJced  for  hy  the  plaintiff m^-^ 
Appeal^  Court  fee/}  The  plaintiffs  in  a  suit  for  sale  on  a  mort- 
gage were  granted  by  the  first  Court  a  relief  for  which  they  had 
not  asked  and  which  could  not  properly  have  been  granted  to  them 
without  an  amendment  of  the  plaint.  On  appeal  by  one  of  the 
defendants  the  appellant  was  made  to  pay  an  addition-il  court  fee 
corresponding  to  the  relief  granted  to  the  plaintiffs.  The  plaintiffs 
reapondents  were  also  required  to  make  good  the  deficiency  in  the 
court  fee  paid  in  the  first  Court.  This  the  plaintiffs  declined  to  do 
unless  the  decree  was  confirmed  in  its  entirety,  ffeld,  that  the 
plaintiffs  were  not  entitled  to  retain  the  full  benefit  of  the  first 
Court's  decree  nor  liable  to  pay  the  additional  court  fee  ;  and  the 
appellant  might  on  application  to  the  proper  authority  obtain  a 
refund  of  the  excess  court  fee  which  he  had  been  erroneously  com- 
pelled to  pay. 

Indar  Sen  Singh  v,  Bikhai  Singh,  I.  L.  B.,  80  All. 

See  Act  No.  Ill  of  1867,  sections  5  and  6    ... 

See  Act  No.  XLV  of  1860,  sections  182,  211 

*  iSe0  Appeal  „. 

See  Civil  Procedure  Code,  sections  674  and  651 

■  See  Civil  Procedure  Code,  section  678  ...  .„ 
'  See  Criminal  Procedure  Code,  aection  138  et  seqq  .«• 
See  Criminal  Procedure  Code,  sections  145,  485  and  637 
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See  Execution  of  decree 

"  PBOSBCDTOR",  See  Malicious  prosecution 

PUBLIC  NUISANCE- JRHtay  of  cowe  hy  Muhammadane  -  Custom,'] 
Under  certain  limitations  the  slaughtering  of  kine  byMuhammadans 
is  not  illegal.  It  it  the  ieg^l  right  of  every  person  to  m?ike  such  use 
of  his  own  property  as  he  may  think  fit,  provided  that  in  so  doing 
he  does  not  cause  real  injury  to  others  or  offend  against  the  law, 
even  though  he  may  thereby  hurt  the  susceptibilities  of  others. 
The  right  of  Muhammadans  to  slaughter  kino  is  ono  to  which  they 
are  legally  entitled  irrespective  of  custom,  and  it  is  only  when  they 
abuse  the  right  that  its  exercise  can  be  interfered  with.  Muttu- 
mira  r.  Queen- Smpreee,  I.  L.  U.,  7  Mad.,  590,  Queen-Empress  v. 
Byramji  Edalji,  I.  h,  B.,  12  Bom.,  437,  Queen-Empress  Y.  Zakiud- 
din,  I.  L.  B.,  10  All.,  44,  Queen-Empress  v.  Imam  AH,  I.  L.  B.,  10 
All.,  160,  Bomesh  Chunder  Sanyal  v.  Siru  JIfondal,  1.  L.  B.,  17 
Calc,  862,  and  ffadjee  Muthur  Ali  v,  Qundowree  Sahu,  25  W.  B., 
Cr.  B.,  72,  referred  to. 

Shahbaz  Khan  «.  Umrao  Puri,  I.  L.  B.,  80  All. 
BECEIVEB,  See  C\ri\  Procedure  Code,  section  508  ...  ...      8P8 

BEDEMPTION,  See  Act  No.  IV  of  1882,  section  91         ...  488, 497 

See  Act  No.  IV  of  1882,  sections  92  and  94  ...        36 

See  Benamidar 

BBGISTBATION,  See  Lea«> 

BELIGIOUS  ENDOWMENT— 2Vii«^—J7»(jtfr^flia^y—J»co»i<r  of  milages 
to  be  applied  to  ** charitable  purposes  *' at  a  dharamshala  which  the 
•oUlar  hadfbmmded.']  By  a  deed  of  t  r  us  t  or  bhenimama,  the  owner  of 
■even  Tillages  tettled  the  income^  thereof  to  the  extent  of  Ba.  600  a 
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month  to  be  applied  to  **  charitable  purposes  *'  at  a  dharamiala  which 
he  had  founded.  In  course  of  time  one  of  the  villages  mentioned 
in  the  deed  of  trust  was  alienated  by  a  person  who  was  at  the  time 
acting  AS  trustee.  Seld,  on  suit  by  the  trustees  to  hare  the  sale 
canceUed  and  to  recover  possession  of  the  Tillage,  (1)  that  the  trust 
WAS  not  void  for  uncertainty,  and  (2)  that  it  was  not  competent  to 
the  court  in  the  suit  as  framed  to  declare  that  the  village  in  suit 
was  chirged  with  a  proportioaate  part  of  the  total  income  of  the 
seven  endowed  villages.  Banchordaa  VafuirafMndas  v.  JParvaiibai^ 
1.  L.  K.,  23  Bom.,  726,  referred  to. 

Gordhan  Das  v.  Chunni  Lai,  I.  L.  B.,  80  All.    ...  .„      Ill 

KELiaiOUS  Ei^DOWMENT  See  Hindu  law     .^                  ...  ...  288 

REMAND,  See  Civil  Procedure  Code,  section  662  ...             .^  ^  191 

— ~  See  Civil  Procedure  Code,  sections  662,  688  (28)  ...  479 
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.  for  redemption  of  mortgage.  See  Act  No.  VII  of  1870,  section  7, 
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was  declared  to  be  emtitled  to  cm  iaia  (eiz  piet)  per  month 
for  erery  house  from  the  ooeii paste  of  the  Tillage  and  alto 
from  the  owners  of  shops  and  temples.  Rttd  thut  this  payment 
(which  was  ealled  *'  gharfhanna**)  was  not  a  house-tax,  or  cess,  bat 
merely  ground-rent  and  did  nob  require  special  sanction. 

Balwant  Singh  «.  Shankar,  I.  L.  Bs  80  AIL       .••  ^    tS6 

WAJIB-UL-ARZ  ^M  Pre-emption      ^  ...  77,899.878,644 

WABBANT,  i9##  Act  Ko.  in  of  1807,  seetioBs  8  and  8         ...  ^.     tO 

WILL— CMS#r»e<<e»  ofdo€tm$ni^^  Mon^y  **— fi^sMral  perttmal  •iiait.'] 
Where  a  testator  after  daaHy  <ti4'^tlftg  an  intention  to  exdnde 
entifttlT  certain  of  his  relations  from  snooession  to  his  property, 

SEoeeeded  to  beoneathe  his  ''money  "  to  two  legatees,  with  oirec- 
one  as  to  its  duposal,  it  was  Md  that  the  intention  of  the  testa- 
tor being  apparently,  from  a  perusal  of  the  whole  will,  to  bequeathe 
an  hie  personal  property  to  the  leffatees,  it  was  not  necessary  to 
construe  the  term  used  In  its  strict  limited  signification,  but  the 
whole  of  the  testator's  personal  estate  passed.  Oaiogam  r.  Falagi^ 
L.  B.,  85  Ch.  D.,  164,  referred  to. 

ChedaLals.  aobindBam,LL.  B.,80  AB.^  ...      465 
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BAJRANQI  SINQH  and  JixoTHBm  (Plaiktivfs)  v.  MAN0K4RNIKA 
BAEHSH  SINOa  (Dbvbvdakt). 
[Ob  appeal  from  the  Court  of  the  Judicial  Comniifsioner  of  Oudh,  Lucknow.] 
Siitdn  law^Widow — Power  of  widow  in  pouession  of  husband'i  estate^^Alien' 
aturn  of  estate  made  by  widow  with  concurrence  of  revereionere^Coneeni 
eti    #HM   of  alienation '^Suheequeni   ratijleaiion -^  Quantum  of  coneent 
neee99ar$'^Cu9iom  emeluding  daughter e  from  eueeeeeion,  eeidenee  of  • 
A  Hindu  widow  in   posiession  of  her  husband's  estate  as  his  heir  has 
power,  apart  from  legal  necessity,  to  alienate  the  estate,  with  the  concurrence 
of  the  reversionary  heirs,  so  ai  to  bind  the  persons  who  are  the  next  rever- 
fionera  when  the  succession  opens  out  on  her  death ;  and  this   princi|>le  has 
been  admitted  by  all  the  High  Courts  in  India, 

Hobohiehore  Sarma  Boy  t.  Mari  Nath  8arwM  Boy  (1),  Marudmmuthu  Nadan 
i.BriMioaea  Fillai  (2)^  Vinah  Vithal  Bhanye  r.  Govind  Venhaieeh  Kulkarni 
(8)  and  Bamphal  Bai  t.  Tula  Kuari  (4)  referred  to. 

The  reitriotion  sought  to  be  place  i  by  the  Allahabad  High  Court  on  the 
widow*!  power  to  surrender  in  favour,  or  alienate  with  the  consent,  of  pre- 
fuaptlTe  reTersioners  so  as  to  defeat  the  title  of  the  actual  rcTersioner  at  the 
time  of  the  widow's  death,  is  at  Tarlanee  with  this  principle^  and  not  in 
aeeordiBca  with  the  praotiee  in  other  parts  of  India  in  which  the  Mitakshara 
law  preraili. 

Bmiphal  Bai  T«  Tula  Xuari  (4)  dissented  from  so  far  as  it  supports 
sueh  restrioiion. 

Ordinarily  the  consent  of  the  whole  body  of  persons  constituting  tho 
next  rerertion  should  be  obtained,  although  there  may  be  cases  in  which  spe* 
eial  cironmstances  may  render  the  strict  enforcement  of  this  rule  impossible. 
It  is  immaterial  whether  the  concurrence  of  the  reversioners  is  given  at 
the  time  the  alienation  ie  made  or  whether  the  transaction  is  subsequently 
ratified.  The  maxim  **Omnie  ratihabitio  retrotrahitur  et  mandato  priori 
mquiparaiur/*  referred  to. 

Freeenii—Lord  Maokaghtbk,  Lord  Davit,  Sir  Aitdbiw  Scoblb,  and 
Sir  AsTBirm  Wilsov. 

L.  R.,  25  Bom.,  129. 
R.,  6  AU.,  116. 


(1)  (1884)  I.  L.  R.,  10  CdlCT^02. 

(2)  (1898)  I.  L.  R.,  21  Mad.,  "^^ 
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(8^  (19C0) 

(4)  (1883)  I.  L. 
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A  cat  torn  among  the  Bhale  Saltan  tribe  of  Chhattris  in  Oadh  exolnding 
danghtera  from  anccession  waa  held  to  haye  been  establiahed  on  the  evidence. 

Appeal  irrm  a  judgment  aod  decree  (March  6^h  1900)  of  the 
Courc  of  t'e  J)  dicial  Commissioners  of  Oadh,  which  afiSrmed  a 
decree  (January  23id,  1899)  of  the  Court  of  the  District  Judge  of 
Rae  Bareli  dismis-ing  tie  appellants'  suit  with  costs. 

Tiie  property  in  suit  was  an  estate  comprising  certain  vill* 
ages  ntuate  in  the  District  of  Sultanpur.  The  appellauts  claimed 
to  recover  possession  of  the  estate  as  the  next  heirs  of  one  Sitia 
Bakhsh,  who  died  prior  to  the  annexation  of  Oudh  leaving  a 
widow  Daryao  Kunwar,  and  two  daughters  Janga  Eunwar  and 
Jagrani  Eunwar.  On  his  death  Daryao  Eunwar  succeeded 
to  pospession  of  the  estate,  and  died  on  6th  August  1892: 
and  the  main  question  raised  on  this  appeal  was  whether  the 
appellauts  on  her  death  became  entitled  to  the  immediate  posses- 
sion of  the  ef^tate  to  the  excludon  of  the  daughters  and  their  issue. 
The  respondent  was  the  son  of  Jagrani  Eunwar  who  married  cue 
Maheshar  Bakhsh  Singh. 

During  her  lifetime  Daryao  Eunwar  had  made  alienations  of 
portions  of  the  estate.  On  21st  October  1872  she  sold  the  village 
of  Surpur  to  Maheshar  Bakh>h  for  Bs.  1,000;  and  on  the  same 
date  she  sold  the  villages  of  Miserpur  and  Mansahpur  to  the  same 
person  for  Rs.  900  and  Rs.  1^000  respectively.  On  24th  of  July 
187^  she  sold  the  remaining  portion  of  the  estate  to  Maheshar 
Bakhsh  for  Bs.  9,000;  and  in  pursuance  of  these  deeds  of  sale 
the  purchaser  was  on  the  death  of  Daryao  Eunwar  put  into  pos- 
session of  the  property  and  hia  name  duly  recorded  in  the  revenue 
registers. 
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Ik  1873  Matadin  Singh  the  father  of  the  appellants  brought 
a  suit  against  Daryao  Kan  war  for  a  declaration  that  th  e  sale-deeds 
dated  2l8t  October  1872  ought  to  be  cancelled  and  set  ande. 
That  suit  was  eventually  dismissed  bj  the  Court  of  the  Judicial 
Commissioners  on  6th  May  1874.  A  suit  of  a  similar  nature 
instituted  by  Ganga  Kunwar  one  of  the  daughters  of  Sitla  Bakhsh 
was  also  dismissed  on  25th  August  1876. 

Subsequently  on  4th  May  1877  some  of  the  possible  rever- 
sioners to  the  estate^  including  Baijnath  Singh  the  father  of  Mah- 
pal  Singh^  executed  a  deed  by  which  they  expressly  ratified 
and  confirmed  the  deeds  of  sale  executed  by  Daryao  Kunwar, 
and  on  29th  January  1878  a  similar  deed  was  executed  by  Janga 
Kunwar  and  by  Matadin  Singh  the  father  of  the  appellants. 

No  dispute  arose  on  the  death  of  Daryao  Kunwar,  but  after 
the  death  of  Maheshar  Bakhsh  Singh  on  23rd  April  1893  disputes 
arose  as  to  possession  and  the  alteration  of  names  in  the  revenue 
register.  The  Deputy  Commissioner  of  Sultanpur  by  an  order  of 
28th  June  1893,  directed  the  name  of  the  respondent,  Manokar- 
nika  Bakhsh  Singh  to  be  entered  in  the  revenue  records,  and 
placed  him  in  possession  of  the  property  in  dispute :  whereupon 
Mahpal  Singh  and  Jagdamba  Bakhsh  Singh,  on  17th  February 
1894  instituted  the  suit  out  of  which  the  present  appeal  arose. 
By  order  dated  SOth  July  1895  Bajrangi  Singh  was  added  as  a 
plaintiff  and,  Mahpal  Singh  having  died  pendente  lite,  the  suit 
was  continued  by  Jagdamba  Bakhsh  and  Bajrangi  Singh  who 
were  substituted  on  the  record  as  representatives  of  Mahpal 
Kngh. 

The  plaint,  after  stating  the  facts  as  above,  alleged  that  the 
plaintifils  were  the  next  heirs  of  Sitla  Bakhsh  Singh  on  the  death 
of  Daryao  Kunwar ;  and  it  v^tn?  pleaded  that  the  deeds  of  sale 
executed  ^y  Daryao  Kunwar  in  favour  of  Maheshar  Bakhsh  Singh 
were  not  under  thir'eircumstanoes  binding  on  the  reversioners, 
and  that  daughters  and  their  issue  were  excluded  from  the  sup- 
cession  by  the  custom  of  the  Bhale  Sultan  tribe  of  Chhattris  to 
which  the  parties  belonged.  The  property  claimed  was  not  only 
the  villages  in  dispute,  but  also  certain  movable  property,  and 
the  relief  sought  was  possession  of  the  immovable  and  movable 
property  with  mesne  profits  and  costs. 
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The  defence  was  that  the  plaintifis  were  nob  the  next  heirs  to 
the  estate;  that  the  saccession  was  governed  by  the  ordinary 
Hindu  Law  and  not  by  custom  j  that  Daryao  Kunwar  took  on 
her  husband's  death  an  absolute  estate  in  all  the  property  in  suit ; 
that  the  deeds  of  sale  executed  by  her  were  binding  on  the  plain* 
tiSS|  not  only  because  of  the  circumstances  under  which  they  were 
executed,  bub  also  in  consequence  of  the  affirmance  of  the  said 
deeds  by  the  deeds  executed  by  Baijnath  Singh  and  Matadin 
Singh  on  4th  May  1877  and  29th  January  1878,  and  that  the 
suit  was  barred  by  limitation.  As  to  the  movable  property  the 
defendant  set  up  a  title  under  a  will  executed  by  Daryao  Kunwar 
on  18th  November  1887. 

Issues  were  framed  on  which  the  District  Judge  in  a  prelimi- 
nary judgmeut  held  that  the  suit  was  not  barred  by  the  deeds 
executed  by  Baij oath  Singh  and  Matadin  Singh  on  4th  May  1877 
and  29th  January  1878.  The  questions  raised  on  the  other  issues 
so  far  as  they  are  now  material  were  (1)  whether  the  suit  was 
barred  by  limitation,  and  as  to  that  the  District  Judge  held  that 
it  was  not;  (2)  whether  the  plaintiffs  were  the  next  rever- 
siouers;  (3)  whether  a  custom  excluding  daughters  and  their 
iBsue  from  inheriting  had  been  proved^  and  (4)  whether  the 
sale  deeds  executed  by  Daryao  Kunwar  were  binding  on  the 
plaintiffs. 

As  to  the  custom,  after  referring  to  the  origin  and  derivation 
of  the  name  of  the  Bhale  Sultan  tribe  of  Chhattris  and  the  districts 
in  which  they  were  mostly  located,  for  which  the  Sultaupur 
^tblement  Report,  1873,  page  179,  paras.  367,  368  and  370,  and 
the  Gazetteer  of  Oudh,  Ed.  1877,  Vol.  II,  pages  91  and  92  were 
cited,  the  District  Judge  said  : — 

**  The  plaintiffs  seek  to  establish  custom  in  this  Bhale  Sultan  clan  of 
Soltanpar  that  when  in  a  separated  family  a  man  dies  with  only  a  daughter 
or  daughter's  issue,  and  no  son,  the  female  line  cannot  succeed,  collateral  male 
heirs  being  preferred.  I  take  this  to  deal  with  the  Thakur  or  Chhattri  branch 
only,  not  with  bhaibauds  of  the  Khanzadas  or  converted  Thakurs  who  ricari- 
ously  adopt  Mussalman  and  Hindu  customs.  The  custom  set  up  by  the  plain- 
tiffs as  pertaining  to  the  Bhale  Sultans  is  contrary  to  the  established  rules  of 
Hindu  succession  of  the  Mitakshara  school,  where  in  a  separated  Hindu  family 
foecession  is  in  fayour  of  female  issue  in  preference  to  male  collaterals*  To 
proTO  their  case  the  plaintiffs  offer  eridcnoe  of  two  daises  :  (1)  there  is  the 
documentary  evidence  offered  by  the  settlement  wajib-ul«ara  filed  t  (2)  there 


1907 
Bajbangi 

SlKQH 

Makokab- 

NIK  A 

Bakhsh 
SiveH. 


Digitized  by 


GooglQ 


THE  INBIAN  LAW  KEP0KT8,  [VOL.  XXX. ' 


-     1907 

Bajbavoi 
Singh 

Mavokar- 

KJKA 

IUkhsh 

8IV6B. 


18  a  vast  quantity  of  oral  eyideice  offered.  The  defendant  offers  evidenca  of 
both  classes  to  rebnt^  bat  in  tb.it  the  ( nns  ret  is  in  the  first  instance  on  the 
plaintiffs. " 

After  examining  the  21  wajib-ul-:irzes  filed  by  the  plaiutiffs 
and  rejecting  14  of  them  tSe  District  Judge  said : — 

"  In  the  seven  villages  of  which  I  have  accepted  the  wajib-aUarzes  as  fairly 
reliable  I  must  hold  these  wajrj*al-arzes  as  by  no  means  adding  weight  to  the 
prevalence  of  the  custom.  The  nature  of  tlie  conditions,  the  langosge  in 
which  they  are  expressed  convoy  to  me  the  view  that  the  men  at  whose  dicta- 
tion the  documents  were  drawn  up  were  all  more  or  less  uncertain  about  there 
being  any  definite  rules  or  customs  regarding  Bhale  Saltan  succession.  The 
custom  as  evidenced  by  them  is  not  clear  and  unambiguous." 

After  a  lengthy  consideration  of  the  oral  evidence  of  many 
witnesses,  33  of  whom  gave  instances  of  the  custom,  the  District 
Judge  came  to  the  conclufilon  that  thera  were  very  few  instances 
of  which  there  was  any  soit  of  corroboration  and  they  were  not 
sufficiently  reliable  to  prove  the  custom  set  up.  He  was  of 
opinion  on  the  whole  evidence  of  the  custom 

"  that  it  has  not  been  clearly  established  thit  in  the  Bhale  Sultan  clan  of 
Chhattris  there  is  any  such  ci  atom  by  which  the  daughters  and  their  issue 
are,  in  a  separated  family,  excluded  from  inheriting.  The  plaintiffs  are 
not  therefore  heirs  in  prefeience  to  the  daoghters,  who  are  the  legal 
heirs.** 

On  the  question  of  the  plaintiffs  being  the  next  reversioners, 
the  District  Judge  considered,  on  the  evidence  given  as  to  the 
pedigree,  that,  besides  the  daughters,  there  were  other  heirs  nearer 
than  the  plaintiffs. 

He  also  held  that  Daryao  Kunwar  did  not  take  an  absolute 
estate  in  the  property  of  her  husband,  but  only  the  ordinary 
estate  of  a  Hindu  widow ;  that  there  ^  as  no  legal  necessity  shown 
for  her  to  alienate  the  property,  and  that  she  was  not  entitled 
to  transfer  the  immovable  projerty  by  the  sale-deeds  of  2l8t 
October  1872  and  24th  July  187  >,  which  were  therefore  not  bind- 
ing on  the  plaintiff's. 

The  District  Judge  therefore  made  a  decree  dismissing  the 
suit  with  cost&«. 

On  appeal  the  CourL  of  the  Judicial  Commissioners  (Mb.  J. 
Deas,  Judicial  Commissior 3r,  and  Mr.  G,  T.  Spankie,  Addition- 
al Judicial  Commisbioner)  founl  that  of  the  instances  of  the 
custom  given  by  the  plaintiffs'  w.tnedsc  s  20  were  proved  ;  and  that 
of  the  wajib-ul-arzes  the  seven  which  had  been  accepted  by  th« 
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District  Judge  as  of  some,  nhoiigb  not  sufficient,  value  were  also 
strong  evidence  of  the  alleged  custom,  ^vhich  they  considered  was 
establiBhed  by  the  evidence.  They  were  of  opinion  that  the 
plaintiffs  were  the  next  ieversi-)ner8  on  the  death  of  Daryao 
Eunwar ;  and  that  the  deecis  of  s  ile  executed  by  her  were  under 
the  circumstances  valid  and  bindii  g  on  the  plaintiffs  ;  thus  coming 
to  conclusions  on  every  point  cortrary  to  those  arrived  at  by  the 
District  Judge^  but  leading  to  the  same  result,  viz.  the  dismissal 
of  the  suit  The  material  portions  of  the  judgment  of  the  Judicial 
Commissioners  on  the  points  in  isf^ae  were  as  follows  :— 

•'  According  to  the  Thauri  loajihul'arg  '  a  (laughter  or  her  issue  do  not 
alal'umum  ohttkin  the  share.'  AccordiO'^  to  tho  Dadra  wajih-uharz  and  that 
of  Kochit  'a  daughter  is  exoloddd  alalumum  from  the  share.'  According  to 
the  Dharaoli  wajilhuUarz  'a  daughter  a^^iUumum  (and)  a  widow  without  issue, 
proYided  that  her  husband  lived  and  ate  jointly  with  other  co^sharers,  do  not 
obtain  the  share.'  According  to  the  Dichauli  wajib'uharM  'a  daughter  or  her 
itsoe  do  not  alal'umum  obtain  the  share.'  According  to  the  Gajanpur  wijii* 
ul'ar§  *  a  daughter  is  excluded  alahumum  from  her  father's  share.'  According 
to  the  Dahriawan  wajihuUarz  'a  daughter  and  hor  issue  and  illegitimate 
issue  do  not  obtain  the  share.' 

The  'share'  referred  to  in  all  these  cases  in  connection  with  the  daughter 
is  the  sbnre  of  her  father.  The  general  objections  are  that  the  word 'a^a^ 
«miiM' means 'generally" as  a  general  rule/  that  is  to  say,  not  inTariably, 
not  nnlTersally ;  that  the  exclusion  of  the  daugliter  may  have  reference  to  her 
exclusion  in  caset  in  which  her  father  was  a  member  of  a  joint  family,  and 
that  the  administration  papers  do  not  agree  as  to  certain  customs  and  there- 
fore there  is  no  de6nite  and  certain  cus com  of  succession.  It  was  contended 
for  the  plaintiffs  that  the  word  *  alal-nmnm '  means  '  uniTersally  *,  '  without 
exception.' 

'*  We  were  not  referred  to  any  books  ai  to  the  meaning  of  the  word  *alaU 
MMMm/  The  word  is  derived  from  the  Arabic  vord  'am/  which  means  'com- 
monly, ' '  generally. '  As  far  as  I  can  diboover  aleU'wrmm  means '  commonly/ 
'generally,' and  not  'universally.'  It  seems  to  me,  however,  that  if  the 
meanings  'commonly'  or  'generally'  tre  attached  to  the  word,  the  value  of 
the  administration  papers  is  not.  much  affectetl,  having  regard  to  the  fact 
that  the  defendant  has  not  proved  a  single  instance  in  which  a  daughter 
inherited  the  share  of  her  deceased  fathar.  It  seems  to  me  that  the  argu« 
ment  that  the  exclusion  of  dai  ghters  nay  have  reference  to  their  exclusion 
where  there  is  a  joint  family,  has  no  force.  There  was  no  necessity  for 
providing  for  their  exclusion  in  luoh  a  rase,  as  /he  Hindu  Law  excludes  them. 
The  object  of  the  admin istratin  pape's  was  .0  record  customs  varying  the 
Hindu  Law,  notto-retord  theHiadu  Law.  I  think  that  the  circumstances 
that  the  administration  papers  do  not  agree  on  such  points  as  the  power  of 
the  widow  to  adopt,  or  to  alienate,  or  as  to  the  mode  of  partition  among  thn 
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•oni,  or  at  to  tbe  rigbt  of  tbe  eldest  sod,  on  prtition,  to  %  larger  thara  thaa 
lilt  brothers,  or  as  to  tbe  extent  of  tbe  sbare  be  sbonld  taVe,  or  tbat  aome  of 
tbe  administration  papers  are  silent  on  soma  of  tbese  points,  do  not  affect  tba 
▼alue  of  tbe  seven  administration  papers  in  question.    All  tbe  administration 
papers  are  consistent  as  to  tbe  exclusion  of  daagbters.    All  tbe  matters  above 
mentioned  cannot  be  deemed  to  constitute  a  custom  of  succession,  so  tbftt  it 
can  be  said  tbat  as  tbere  is  not  uniformity  witb  respect  to  tbem,  tberefore 
tbere  is  no  custom  as  to  tbe  daugbters  wbicb  is  definite  and  certain.    I  also 
tbink  tbat  the  circumstance  tbat  none  of  tbe  seven  administration  papers  in 
question  relate  to  tbe  property  in  suit,  does  not  affect  their  value    Tho  custom 
set  up  is  a  tribal  one.    Tbe  circumstance  tbat  tbe  administration  papera  of 
tbe  villsges  In  suit  do  not  set  forth  tbe  custom  In  dispute  or  indeed  any  eut> 
torn  is  explained.    They  were  prepared  when  Daryao  Kunwar  waa  in  posset* 
sion  of  the  property.    They  are  clearly  '  concoctions  *  of  hers.   No  weight  can 
be  attached  to  them  as  rebutting  tbe  evidence  produced  by  the  plaintiffs  to 
prove  the  alleged  custom.    I  think  tbat  considerable  weight  should  be  attach* 
ed  to  the  seven  administration  pipers  in  question  as  evidence  of  tbe  alleged 
custom. 

'^  As  to  tbe  statements  made  by  tbe  pleader  for  Daryao  Knnwar  andHaba- 
shar  Bakhsb  Singh  in  the  suit  brought  against  tbem  by  Janga  Kunwar,  they 
are  not,  I  think,  admissible  in  evidenoe  under  section  IS,  Indian  Evidence 
Act,  as  admissions.    No  doubt  the  defendant  derives  his  interest  in  tbe  sub- 
ject-matter of  the  suit  from  bis  father  and  Daryao  Kunwar,  bnt  tbe  state* 
ments  d:d  not  qualify  or  affect  tbe  title  of  those  persons  to  tbat  property. 

**  All  tbe  instances  which  I  consider  proved,  may  not  be  of  tbe  same  value, 
but  they  all  are,  I  think,  consistent  with,  and  evidence  of,  the  existence  of 
tbe  alleged  custom.    In  all  the  custom  was  set  up*    In  some  its  existence  was 
challenged,  bnt  subsequently  tbe  custom  was  submitted  to.    In  most  of  those 
in  which  it  was  not  set  up  and  its  existence  was  not  challenged,  tbere  ia  no 
explanation  offered  as  to  why  tbe  person  who  was  entitled  to  tbe  property  If 
the  custom  did  not  exist,  did  not  claim  it.    In  some  instances  the  title  of  the 
person  setting  up  tbe  oustom  was  open  to  dispute,  at  tbe  time  of   tbe  snitt 
limitation  not  having  expired,  and  in  others  the  property  was  of  small  valoe. 
Nevertbless  tbe  custom  was  set  up.  Then  there  are  the  administration  papers 
which  tbe  District  Judge  thought  deserving  of    consideration  and  to  which 
I  think  considerable  weight  should  be  attached.    There  are  also  tbe  opinions 
of  a  considerable  number    of  Bhale  Sultan  Chbattris  in    favour    of  the 
existence  of  the  custom.    Tbe  evidenoe  of  some  of  tbe  witnesses  for  tbe  defen* 
dant  goes  to  show  the  existence  of  the  custom.    On  the  other  side  there 
is  no  evidence  to  show  tbat  the  custom  does  not  exist.    I  think  tbat    it 
is  proved  tbat  a  custom  does  prevail  among  the  Bhale  Sultan  Chbattris  in 
tbe  Sultan  pur  District  by  which  a  daughter  is  excluded  from  inheriting  tbe 
property  of  her  deceased  father,  and  her  sons  are  also  excluded  from  inherit* 
ing  their  maternal  grandfather's  property.    ••••••••»/* 

As  to  the  validity  of  the  transfer  by  Daryao  Kunwar,  after 
stating  that  it  had  not  been  shown  that  prior  to  the  oonfiscation 
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after  the  rebellion  in  Oudh,  of  all  proprietary  rights  in  property 
Daryao  Kunwar  had  acquired  an  absolute  right  to  the  property  in 
dispute  and  that  therefore  the  contootion  that  the  effect  of  the 
settlement  of  the  property  with  lier  at  the  firbt  regular  Settlement 
was  to  restore  her  to  such  absolute  right^  failed,  and  she  must 
be  deemed  to  have  held  the  property  as  a  Hindu  widow,  the 
Judicial  Commissioner's  judgment  proceeded : — 

"  On  behalf  of  the  defendant  it  ii  contended  that  the  transfers  having 
been  assented  to  by  Matadin  Singh  and  Baijnath  Singh  and  by  other  reyer- 
sionary  heirs,  and  for  consideration,  they  had  the  effect  of  conyeying  an  abso- 
lute title  to  the  father  of  the  defendant.  The  following  oases  were  referred 
to,  Rajkristo  Roy  ▼.  Kishor$$  Mohan  Mojoomdar  (1),  Mohunt  Kishen  Oeer  t. 
Rusgeti  R-yy  (2),  ColUetor  of  Masulipatam  ▼.  Camly  Vencata  Narrainapah 
(8),  Raj  Lukhee  Dabea  v.  Gokool  Ckunder  Chowdkry  (4),  Ifoferdati  Roy  y. 
Modku  Soondari  Rurmonia  (5),  8ia  Da»%  T.  Gur  8aha%  (6),  Ramadhin  v. 
Mathmra  8%nyh  (7),  Ifobokishore  Sarma  Roy  ▼.  Hart  Nath  8arma  Roy  (8),  Lola 
Farbhu  Lai  y.  Mylne  (9)  and  Rthari  Lai  t.  J£adho  Lai  AhW  Gyawal  (10). 

*'  Looking  at  the  Settlement  pedigree  (exhibit  A22)  it  will  be  seen  that 
of  iho  rerersionary  heirs  who  execate  i  the  deeds,  Hanaman  Singh  and  Sheo 
Daynl  Singh  were  fonr  degrees  removed,  and  Sheo  B^khsh  Singh,  Sheonarain 
Singh,  B%i jnath  Singh  and  Mitadin  Singh  were  fiv*3  degrees  removed  from  Jai 
Singh,  the  common  ancestor  of  themselves  and  Sitla  Bikhsh  Singh.  There 
do  not  appear  to  have  been  any  other  reversionary  heirs  alive  at  the  time  of 
the  transfers,  superior  in  degree  to  Hanuman  Singh  and  Sheodiyil  Singh  or 
equal  in  degree  to  Sheo  Bakhih  Singh,  Sheonarain  Singh,  Biijnath  Singh, 
and  Mitadin  Singh,  or  indeed  any  other  reversionary  heirs  At  all  in  the  line 
of  Jai  Singh  Rai. 

*'  In  the  case  of  Noho  Kishore  8arma  Roy  v.  Sari  Nath  Sarmm  Roy  (8) 
a  Full  Bench  of  tlie  Calcntta  High  Court  decided  that,  under  the  Hindu  Law 
current  in  Bengal,  a  conveyance  by  a  widow  npon  the  ostensible  ground  of 
legal  necessity,  such  conveyance  being  assented  to  by  the  person  who  at  the 
time  is  the  next  reversioner,  will  conclude  another  person,  not  a  party  thereto, 
who  is  the  actual  reversioner  upon  the  death  of  the  widow,  from  asserting  nis 
title  to  the  property.  It  would  seem  that  three  of  the  Judges  at  least,  who 
were  members  of  the  Full  Bench,  including  Qarth,  C.  J.,  and  Pigot,  J.^  came 
to  this  conclusion  not  because  they  did  not  doubt  its  soundness,  but  because 
it  was  supported  by  a  long  course  of  authority  in  the  Court  and  to  decide 
otherwise  would  have  the  effect  of  disturbing  a  great  cumber  of  titles.  In 
the  case   of  Ram  Ohunder   Poddar  v.  Mari  Da$  Sen  (11)  Qarth,  C.  J.,  and 

(1)  (1865)  8  W.  B.,  14.  (6)  (1880)  I.  L.  R.,  8  AU..  862. 

(2)  1870)  14  W.  R.,  879.  (7)  (lb8»)  1  h   R.,  10  All.,  407. 
(b)  (1861)  8  Moo.  I.  A.,  529,       (8)  (i884)  I.  L.  R.,  10  Calc,  1102. 

ut  pige661. 
(4)  (1869>  13  Moo.  I 


A.,  209,  at 
pige  228, 
(6)  (1880)  L  L.  R.,  5  Calc,  762. 


(9)  (1887)  I.  L.  R.,  14  Calc.  401, 

at  p  ge  418. 
(10)  (1891)  L.  R.,  19  I.  A.,  80 1 
I.  L.R.,  19  Oalc,  286. 
(11)  (1882)  1.  L.  B^  9  Calci  408. 
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Fieldf  J,,  doubted  the  sonndneBS  of  the  principle  upon  which  the  decinon  in 
yoho  Kiihore  jSarma  Boy's  case  is  based,  and  Pigot,  J.,  did  so  in  Qoptenaih 
Moohwj—  T.  Kallff  Do9$  Mulliek  (1).  In  Ramphal  Rai  v,  Tula  Kuari  (2)  a 
Full  Bench  of  the  Allahabad  High  Court  ditapproyed  of  the  principle.  I 
agree  with  Pigot,  J-,  that  there  seems  to  be  no  answer  to  Mr.  Mayne's  arga- 
mont  in  jnstice.  Tbat  argument  will  be  found  at  the  commencement 
of  section  692  of  Mr.  Mayne's  Work  on  Hindu  Law  (4th  Edition).  At  the 
same  time  the  proposition  that  in  a  case  which  would  not  otherwise 
justify  a  sale  by  a  Hindu  widow,  the  transaction  will  be  rendered  valid 
by  the  consent  of  the  reversionary  heirs,  seems  to  have  the  authority 
of  the  Judicial  Committee  of  the  Privy  Council.  On  a  consideration  of 
the  eases  cited  it  appears  to  me  that  a  conveyance  by  a  widow  made 
with  the  consent  of  all  the  heirs  of  her  husbind  living  at  the  time, 
will  conclude  a  person  not  living  at  tbe  time  who  may  be  the  heir  of 
the  husband  at  the  time  of  the  widow's  death.  In  this  view,  if  the  transfers 
by  Daryao  Kunwar  in  favour  of  Maheshar  Bakhsh  Singh  had  been  executed  by 
Sheo  Bikhsh  Singh,  Sheonarain  Singh,  Sheodayal  Singh,  Baijnath  Singh, 
Hanuman  Singh  and  Matadiu  Singh,  or  those  persons  had  at  that  time  in 
any  other  manner  signified  their  consent  to  such  transfers,  such  transfers 
would  be  valid  as  against  the  plaintiffs  even  if  there  were  no  legal  necessity 
for  them.  Those  persons  did  not  at  the  time  of  the  transfers  signify  their 
consent  to  them.  They  did  so  subsequently  by  the  '  deeds  of  agreement'  dated 
respectively  the  4th  May  1877  and  29th  January  1878.  The  question  then 
arises  as  to  what  the  legal  effect  of  the  transfers,  taken  with  the  deeds  of 
agreement,  is. 

**  It  was  not  disputed  that  the  executants  of  these  deeds  received  consi- 
deration  for  ratifying  the  transfers  and  agreeing  not  to  dispute  their  validity. 
Indeed  it  was  said  that  they  were  paid  to  execute  the  deeds.  It  was  argued 
that  they  had  mere  contingent  reversionary  interests  in  expectancy  and  such 
interests  could  not  be  released  or  relinquished.  It  seems  to  me  that  the 
argument  does  not  touch  the  point,  which  is,  whether  the  effect  of  the  trans- 
fers, taken  with  the  deeds  of  agreement,  is  the  same  as  if  the  executants  of 
those  deeds  had  joined  Daryao  Kunwar  in  transferring  the  property  or  had  at 
the  time  of  the  transfers  consented  to  them.  I  am  unable  to  see  any  distino- 
tion  between  the  two  cases.  It  seems  to  me  that  the  transfers,  when 
ratified  by  the  reversionary  heirs  for  consideration,  have  the  same  effect  as 
if  the  reversionary  heirs  had  joined  in  mal^ng  the  transfers  or  had  consented 
to  them  at  the  time  they  were  made.  I  am  of  opinion,  therefore,  that  the 
transfers  having  been  ratified  for  consideration  by  the  reversionary  heirs, 
are  valid  as  against  the  plaintiffs  and  Mahp'%1  Singh,  who  were  not  reversion- 
sry'heirs  at  the  time  the  deeds  of  agreement  were  executed,  even  if  there  were 
no  legal  necessity  for  them«  Further,  I  think,  that  the  questions  aa  to 
whether  Daryao  Kunwar  understoo  d  the  nature  of  the  transfers,  or  as  to 
whether  the  transfers  were  colourable  do  net  arise.  If  they  do,  the  plaintiffs 
wore  bound  to  give  some  proof  that  the  transfers  would  not  be  binding 

(I)  (1688)  I.  L.  B.,  10  Calc,  226.        (2)  (1883)  I.  L.  B.,  6  AU.,  U6, 
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on  Baryao  Kanwar,  or  that  they  were  colourable,  and  they    have  giren 
none. 

"Although,  therefore,  I  think  that  at  time  when  Daryao  Kunwar  died, 
the  pkintiffs  were  the  heirs  of  her  hnsband ;  that  Daryao  Knnwar  was  in 
possession  of  the  property  in  dispute  as  a  Hindu  widow,  and  that  the  plain- 
tiffs have  proved  that  by  custom  the  property  of  a  Btiale  Sultan  Chhattri 
derolres  upon  his  collateral  male  kindred,  notwithstanding  his  daughter  or 
hor  sons  may  be  liTing,  yet  as  I  think  that  the  sales  of  the  property  in  suit 
by  Daryao  Kunwar  to  the  defendant's  father  are  yalid  as  against  the  plain- 
tiffs, I  am  of  opinion  that  the  appeal  fails.  I  would  therefore  dismiss  it 
with  costs  and  affirm  the  decree  of  the   District  Judge.  ** 

Oa  this  appeal  it   was   conceded  that  the  appellants  were 
the  next  reversioners. 

0.  E.  A.  B088  for  the  appellants,  contended  that  the  Court  of 
the  Judicial  Commissioner  was  in  error  in  holding  that  the  trans- 
fers of  the  property  in  suit  made  by  Daryao  Kunwar  were  valid 
as  against  them,  and  had  wrongly  decided  that  as  the  deeds  had 
been  ratified  by  the  then  reversionary  heirs  they  were  binding  on 
the  appellants  even  though  they  were  executed  without  any  legal 
necessity.  A  Hindu  widow  did  not  take  an  absolute  estate  :  the 
restrictions  on  her  power  to  alienate  the  property  inherited  from 
her  husband,  in  which  she  had  only  a  special  and  qualified  estate 
were  such  as  to  prevent  her  from  disposing  of  it  (unless  such  dis« 
positions  were  clearly  conducive  to  the  spiritual  welfare  of  her 
husband,  or  were  for  other  religious  or  charitable  purposes)  in 
the  absence  of  any  legal  necessity,  in  such  a  manner  as  to  bind 
the  collateral  heirs  of  her  husband.  Seference  was  made  to  Gol- 
lector  of  Maavlipatam  v.  Oavaly  Vencata  Narrainapah  (1). 
In  the  present  case  no  legal  necessity  was  shown  or  even  alleged, 
therefore  the  alienations  were  not  binding.  As  to  the  power  of 
the  widow  to  alienate  the  estate  with  the  consent  of  the  rever- 
sioners the  cases  cited  by  the  Judicial  Commissioners  in  support 
of  it  were  all  cases  in  which  the  widow  made  the  alienation  after 
obtaining  the  reversioners'  consent.  Here  the  widow  made  the 
alienations  without  any  such  consent,  and  they  were  ratified  some 
years  subsequently  by  only  some  of  the  reversioners  who  were  not 
the  present  claimants  to  the  estate,  and  who,  it  was  submitted, 
could  not  bind  the  appellants  by  any  agreement  come  to  between 
themselves  and  the  widow.  Beference  was  made  to  Bahadvn" 
(1)  (1861)18  Moo.,  I.tA.,  529. 
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Singh  V.  Mohar  Singh  (1),  where  it  was  contended  that  certain 
persons  claiming  as  heirs  of  the  husband  on  the  death  of  a  Hindu 
widow  were  estopped  by  an  arrangement  made  by  former  rever- 
sionary heirs  with  the  widow,  and  their  Lordships  of  the 
Judicial  Committee  Faid: — ^^  This  argument  fails  both  in  fact  and 
in  law.  There  is  no  evidence  of  any  representation  on  which  to 
found  an  estoppel;  and  even  assuming  that  the  arrangement 
amounted  to  a  contract  between  the  then  claimants  and  Pritn,  such 
a  contract  is  not  binding  on  the  appellants.  According  to  Indian 
law  the  claimants  of  1847  were  but  expectant  heirs  with  a  spfs 
auccesaionis.  The  appellants  claim  in  their  own  right  as  heirs 
of  Mohar  when  the  succession  opened,  and  it  would  be  a  novel 
proposition  to  hold  that  a  person  so  claiming  is  bound  by  a  con- 
tract made  by  every  person  through  whom  he  traces  his  descent/' 
Bhagvoanta  v.  SvJchi  (2)  and  Mayne^s  Hindu  law,  7th  Ed.,  855  : 
6th  Ed.,  637,  638  were  referred  to.  The  case  of  Nobokishore 
Sarma  Roy  v.  EariNath  SarmaRoy  (3)  referred  to  by  Mayne 
in  that  passage,  which  was  a  ca^e  cited  before  the  Judicial  Com- 
mittee in  the  case  oi  Bahadur  Singh  v.  Mohar  Singh  (1)  only 
applied,  it  was  contended,  when  the  full  tody  of  the  reversioners 
consented  to  the  alienation.  In  the  present  case  only  some  of  the 
heirs  ratified  the  transfers  made  by  the  widow.  The  present 
appellants  therefore  suing  as  they  did  as  the  next  reversions  s  in 
existence  at  the  time  the  succession  opened  out,  were  not  barred 
by  any  disclaimer  of  reversionary  rights  claimed  by  their  ances- 
tors. 

On  the  question  whether  the  custom  as  to  the  excluHon  of 
daughters  was  established  by  the  evidence,  on  which  the  courts 
below  differed,  the  cases  of  Lekraj  Kuar  v.  Mahpal  Singh 
(4),  Uman  Panhad  v.  Oandharp  Singh  (5)  and  Lali  v.  Jftw- 
lidhar  (6)  as  to  the  value  of  a  wajib-ul-arz  as  evidence  of  custom, 
were  cited ;  and  the  Evidence  Act  (I  of  1872),  section  32,  clause 
(4)  as  to  the  admissibility  of  statements  of  deceased  persons  as  to 
a  custom,  and  section  48  as  to  the  relevancy  of  the  knowledge  of 

(1)  (190!)  L.  R.,  29  I.  A.  1  (8)  ;  I.  L.  R.,  (4)  (1879)  L.  R.,  7  1.  A.,  63  : 1.  L. 

?4  AU..  94  (H»7)  (108).  R..  5  Calc^  744. 

(2)  (1899)  1.  L.  B.,  22  AlU  88.        (6)  (1887)  L.  R ,  14  I.  A.,  112  : 1.  L. 

R.,  16  Calc.  20. 
si  (1884)  I.  L.  R.,  10  Calc,  1102.      (6)  (1906)  L.  R..  88  1.  A.,  97  : 1. 1. 

R.,  28  AIU  488. 
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saoh  persODB  as  to  the  existence  of  the  custom  were  also  referred 
to. 

DeOruyther  for  the  respondent  contended  that  on  the 
evidence  the  alleged  custom  excluding  daughters  from  succession 
wa9  not  established.  But  he  chiefly  relied  upon  tlfe  decision  of 
the  Judicial  Commissioners  that  Daryao  Kunwar  had  power  to 
alienate  the  absolute  estate  with  the  consent  of  the  reversioners  * 
and  that  therefore  the  appellants  were  bound  by  the  deeds  of 
sale  executed  by  her  in  favour  of  Maheshar  Bakhsh  Singh.  That 
she  was  able  to  surrender  her  interest  in  the  estate  to  the  next 
heir  of  her  husband  was  decided  in  the  case  of  Jadamoney 
Dahee  v.  Saroda  Frosono  Mukerjee  (1),  which  was  consi- 
dered settled  law.  Whether  she  could  part  with  the  absolute 
estate,  only  depended  upon  the  concurrence  of  her  husband's  heirs: 
if  they  consented,  the  alienation  was  valid  without  proof  of  any 
legal  necessity  for  it.  Reference  was  made  to  Rany  Srimuty 
Dibeah  v.  Bany  KooTid  Luta  (2),  C<'lleiitor  of  Maaulipatnmv. 
Cavaly  Vencata  Narrainapah  (3),  Raj  Lukhee  Debea  v.  0"kool 
ChuT^er  Ghowdhry  {^),  NoboJeishore  Sarma  Roy  v.  HariNaih 
8arma  Roy  (5)  and  Behari  Lai  v.  Madho  Lai  Ahir  Qyawal 
(6).  These  cases  were  all  based  on  the  principle  that  a  Hindu 
widow  had  a  right  to  relinquish  the  estate  if  she  wished.  And  it 
was  submitted  that  whether  the  heirs  consented  at  the  time 
of  the  alienation  or  ratified  the  transaction  subsequently  was 
immaterial.  Here  it  was  found  by  the  appellate  court  that 
all  those  heirs  interested  in  the  estate  as  next  reversioners  ratified 
the  transfers  executed  by  the  widow. 

Bo88  replied. 

Zlet  October  1907 : — The  judgment  of  their  Lordships  was 
delivered  by  Sir  Andrew  Scoble  : — 

8itla  Bakhsh  Singh^  a  Hindu  of  the  tribe  of  Bhale  Sultan 
Chhattris,  resident  in  Sultanpur,  died  some  time  before  the 
annexation  of  Oudh,  leaving  him  surviving  a  widow  named 
Daryao  Kunwar,  and  two  daughters,  Janga  Eunwar  and  Jagrani 
Kunwar.  He  w&s  absolute  owner  of  an  estate  known  as  Pindara 
Kamai  and  other  property,  which  at  his  death  passed  to  his 
(1)  (1866)    Boulnois,  120.  (4)  0869)  18  Moo.,  I  A.,  209  (228). 
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(2)  (1847)  4  Moo.,  I.  A.,  292 

(•)  (1891)  8  Moo^  I.  A.,  629  (660,  661). 


(6)  (1884)  I  L.  R..  10  Oalc.  1102. 
(6)  (1891)  L.  B.,  19  I   A.,  80  1 1.  L. 
B..  19Cale^286. 
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widow^  and,  at  her  death^  would  have  passed  to  his  daaghters, 
but  for  a  custom  of  the  tribe  excluding  daughters  and  their 
issue  from  succession.  The  widow  died  on  the  6th  of  August 
1892,  having  previously  sold  the  whole  of  the  estate  to  her  son- 
in-law  Maheshar  Bakhsh  Singh,  the  husband  of  her  daughter 
Jagrani  Kunwar,  and  mutation  of  names  in  the  Revenue  Regis- 
ters was  effected  in  his  favour.  After  the  death  of  Maheshar, 
which  occurred  on  the  8rd  of  April  1893,  the  name  of  his  son, 
Manokarnika  Bakhsh  Singh,  the  present  respondent,  was  entered 
in  the  Government  Records  as  proprietor  of  the  estate ;  and  the 
present  appellants  (with  one  Mahpal  Singh,  who  died  while  the 
case  was  pending)  brought  the  suit  now  under  appeal,  claiming 
that,  by  reason  of  the  custom  of  the  Bhale  Sultan  Chhattris,  they 
were  the  next  heirs  in  reversion  to  the  estate  of  Sitla  Bakhsh. 

In  the  Courts  below  and  before  their  Lordships  two  main 
questions  were  raised.  First,  whether  the  custom  had  been 
proved ;  and,  secondly,  whether  oertain  deeds  confirming  the 
sales  by  the  widow  to  Maheshar,  executed  by  the  then  nearest 
reversioners,  and  disclaiming  all  title  to  the  property  in  dispute, 
were  binding  on  their  descendants,  the  appellants,  who  were  the 
nearest  reversioners  at  the  time  when  the  succession  opened,  at 
the  widow's  death.  In  the  Courts  in-India,  the  District  Judge 
held  the  custom  not  proved  and  the  deeds  not  binding;  the 
Judicial  Commissioner  came  to  the  exactly  opposite  conclusion  on 
both  points.  The  conflict  of  opinion  in  the  Courts  in  India  upon 
the  question  of  custom  has  made  it  necessary  for  their  Lordships 
to  examine  carefully  the  evidence  in  this  case,  in  order  to 
ascertain  whether  the  alleged  custom  has  been  satisfactorily 
proved.  In  making  this  examination,  their  Lordships  have  been 
materially  assisted  by  the  elaborate  analysis  of  the  evidence  made 
by  both  the  learned  Judges  below,  and  by  the  learned  counsel 
who  argued  the  appeal.  They  will  briefly  state  the  grounds  on 
which  they  consider  that  the  judgment  of  the  Judicial  Commis- 
sioner OD  this  point  must  prevail. 

The  Bhale  Sultan  clan  appear  to  have  derived  their  name,  some 
three  centuries  ago,  from  their  warlike  exploits  in  the  service  of 
the  Emperors  of  Delhi.  They  are  now  settled  in  consider- 
able numbers  in  the  district  of  Sultanpur  in  Oudh^  in  several 
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villages,  in  which  they  constitate  the  bulk  of  the  population.  In 
the  language  of  the  Indian  Evidence  Act,  1872,  (section  48) 
they  form  a  "considerable  class  of  persons.*'  The  evidence  in 
support  of  the  custom  was  mainly  oral,  and  no  document  was 
produced  of  an  earlier  date  than  the  British  annexation.  Thirty- 
five  witnesses  were  examined  on  behalf  of  the  appellants.  They 
were  all  members  of  the  Bhale  Sultan  clan,  mostly  men  of  mature 
age  and  of  good  position.  They  all  gave  evidence  that  in  their 
dan  it  was  the  custom  that  daughters  and  their  issue  were 
excluded  from  succession  to  the  separatdd  estate  of  their  father, 
and  put  forward  thirty-nine  instances  in  which  this  exclusion 
had  taken  place.  The  Judicial  Commissioner  held  that  twenty 
of  these  instances  had  been  satisfactorily  proved.  For  the 
respondent  no  evidence  was  given  in  contradiction  of  these 
instances,  though  ample  time  was  allowed  for  the  production  of 
such  testimony  had  it  been  available ;  but  six  witnesses  were 
called,  one  of  whom  had  signed  a  wajib-vi-arz  in  which  the 
custom  was  set  up,  and  two  gave  evidence  in  support  of  the 
custom. 

In  corroboration  of  the  oral  evideuce,  a  number  of  village 
administration  papers  (wajUhul-arz)  were  produced,  of  which 
seven  were  admitted  by  both  Courts  to  be  relevant,  as  relating 
to  Bhale  Sultan  villages.  In  all  these  the  rule  is  stated  that  a 
daughter  and  her  issue  do  not  alal-umum  (that  is,  as  a  general 
rule)  obtain  the  share.  One  of  them  is  attested  by  44  zamindars 
and  lambardars  of  the  village,  another  by  49,  others  by  8  or  10. 
The  dates  of  these  documents  are  not  given,  but  they  were  all 
officially  recorded  prior  to  the  institution  of  this  suit,  and  quite 
independently  of  the  parties  thereto. 

One  other  piece  of  evidence  remains  to  be  noticed.  It  has 
been  stated  that  Sitla  Bakhsh  left  two  daughters,  Janga  Kunwar 
and  Jagrani  Eunwar.  In.  1876,  Janga  Kunwar  filed  a  suit 
against  her  mother  Daryao  Kunwar  and  her  brother-in-law 
Maheshar  Bakhsh  for  a  declaratory  decree  that  she  was  entitled 
to  succeed  to  half  her  father's  estate ;  and  in  answer  to  her  claim, 
the  vakil  for  the  defendants  put  forward  the  plea  that  '^  among 
Bhale  Saltans  a  daughter  never  succeeded  to  the  inheritance  of 
her  father. ''    The  Court  came  to  no  decision  on  the  point,  but 
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disposed  of  the  sait  on  another  ground,  reserviDg  Janga  Kqd- 
war^s  right  to  put  forward  her  claim  on  the  death  of  her  mother. 
The  fact,  however,  that  this  defence  was  raised  shows  that  the 
existence  of  the  cu^^tom  was  present  to  the  mind  of  Daryao  Ean- 
war  at  the  date  of  the  transactions  to  which  their  Lordships  will 
now  proceed  to  refer. 

Although  Daryao  Eunwar  appears  to  have  been  willing  to 
invoke  the  custom  as  a  defence  against  the  claim  of  her  unmarried 
daughter,  she' was  at  the  same  time  endeavouring  to  defeat  the 
operation  of  the  custom  in  regard  to  her  married  daughter, 
Jagrani  Kunwar,  and  her  husband,  Maheshar  Bakhsh  Singh, 
the  father  of  the  present  respondent.  During  the  period  from 
2 1st  October  1872  to  24th  July  1875,  she  executed  five  deeds  of 
sale,  by  which  she  purported  to  transfer,  for  valuable  considera- 
tion,  successive  portions  of  her  husband's  property  to  Maheshar 
Singh.  The  District  Judge  has  found  that  these  deeds  were 
executed  without  ^^  legal  necessity;'^  and  it  is  certain  that  the 
preliminary  consent  of  her  husband's  reversionary  heirs  was  not 
obtained.  One  of  these  heirs,  Matadiu  Singh^  the  father  of  the 
appellants  Jagdamba  Singh  and  Bajraugi  Singh,  brought  a  suit 
in  the  Court  of  the  Deputy  Commissioner  of  Sultanpur  in  1873 
to  set  aside  three  of  the  deeds  ;  but  on  appeal  this  suit  was 
dismissed  on  a  technical  ground  by  the  Judicial  Commissioner 
on  the  6th  May  1874.  Janga  Kunwar's  suit,  already  referred 
to,  was  dismissed  on  the  25th  August  1876.  Having  thus 
succeeded,  for  the  time  being,  in  the  Courts,  Daryao  Kunwar 
entered  into  negotiations  with  the  persons  who  were  at  that  time 
admittedly  the  nearest  reversionary  heirs  to  her  husband's  estate, 
and  obtained  fi-oni  them  two  documents,  called  deeds  of 
relinqiushment,  one  dated  the  4th  May  1877  and  the  other  dated 
the  29th  January  1878.  The  first  of  tbese  was  signed  by  five 
persons,  four  of  whom  died  without  issue  in  Daryao  Kunwar's 
lifetime,  and  the  fifth,  Baijnath  Siogh,  is  the  father  of  the  plaiutift 
Mahpal  Singh,  who  died  while  this  suit  was  pending  in  the  Court 
of  the  District  Judge,  and  who  is  now  represented  by  the  appellants. 
The  second  was  Higned  by  Janga  Kunwar,  Mhtadin  Singh  (the 
father  of  the  present  appellants),  and  Hanuman  Singh,  who  is 
•till  living)  bat  is  not  a  party  to  this  suit.    In  th^ae  dooumentai 
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which  are  identical  in  terms,  after  enumerating  the  sales  by 
Daryao  Kunwar  to  Maheshar  Singh,  the  executants  goon  to 
say: — 

"  We  all  hare  g^Ten  onr  foil  eonient  to  aU  those  laledeedflwbich  the 
Thakurain  hat  execnt«d  in  faTour  of  the  Babu,  and  will  ever  remain  lo 
■atisfied.  And  after  the  death  of  the  Thakurain  we.  ihall  bring  no  claim 
againit  the  Baba  on  aeeoont  of  the  movable  and  im movable  property  owned 
by  her  ;  henoe  we  have  ezecnted  thif  deed  of  agreement  so  that  it  may  serve 
M  an  authority,  and  be  of  use  in  time  of  need." 

''  It  was  not  disputed, "  says  the  Judicial  Commissioner  in  his 
judgment,  '^  that  the  executants  of  these  deeds  received  consi- 
deration for  ratifying  the  transfers  and  agreeing  not  to  dispute 
their  validity.  Indeed  it  was  said  that  they  were  paid  to  exf  oate 
ihe  deeds.  "  Upon  these  facts,  the  Judicial  Commissioner  found 
that  the  transfers  to  Maheshar  Singh  were  valid,  and  dismissed 
the  appeal. 

The  restrictions  imposed  by  the  Hindu  law  upon  the  widow's 
power  to  alienate  her  deceased  husband's  estate  have  frequently 
been  the  sabject  of  consideration  by  this  Committee. 

**  Fbr  religions  or  charitable  purposes,  or  those  which  are  supposed  to 
eonduee  to  the  spiritual  welfare  of  her  husband,  she  has  a  larger  power  of 
dis]>oeition  than  that  which^she  possesses  for  purely  worldly  purposes.  To 
support  an  alienation  for  the  last  she  must  show  necessity.  On  the  other 
hand  it  may  be  taken  as^established  that  an  alienation  by  her  which  would  not 
otherwise  be  legitimate  may  become  so  if  made  with  the  consent  of  her 
husban^a  kindred.'*    OolUeior  of  Matnlipaiam  v.  Cawly  Veneata  ifarraina* 

**  The  kindred  in  such  case,'*  their  Lordshipe  observe  in  a  later  ease, 
"  must  generally  be  understood  to  be  all  those  who  are  likely  to  be  intereeted 
in  disputing  the  transaction.  At  all  events,  there  should  be  such  a 
eoneurrenee  of  the  members  of  the  family  aa  sufflees  to  raise  a  presumption 
'  that  the  transaction  was  a  fair  one,  and  one  justified  by  Hindu  law."  Eaj 
ZMkk§$  Dmb$o  t.  Ookool  Ohunder  Chomdhry,  (2). 

Upon  the  practical  application  of  this  general  principle  there 
has  been  much  discussion  in  the  High  Courts  in  India.  A  Full 
Bench  of  the  High  CAirt  at  Allahabad^  in  the  case  of  Bamphal 
Bai  V.  Tula  JBTuaW  (3)  considered  that:— 

'*The  plain  prineiple  deducible  from  these  rulinge  of  the  Privy  Council 
is  that  in  order  to  validate  an  alienation  by  a  Hindu  widow  of  her  deceased 
hoiband'a  eetate  for  purposes  other  than  those  sanctioned  by  the  Hindu  law« 

(1)  (1801)  8  Moo.»  L  A.,  529,  at  p.  661.        (2)  (1869)  18  Moo.,  I  A.«  209, 

at  p.  228. 
(8)  (1888)  L  L.  B.,  8  AlU  119* 
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it  maflt  liaTe  the  oonsent'of  all  those  among^  hit  kindred  who  can  reasonably 
be  regarded  as  haTing  an  interest  in  questioning  the  transaction." 

And  they  accordingly  held  that  the  consent  of  the  heir  pre- 
sumptive to  an  alienatioQ  by  a  widow  was  not  suflBcient  to  defeat 
the  rights  of  a  more  remote  reversioner,  aad  that  an  assignment 
by  the  widow  to  the  heir  presumptive  had  no  greater  effect  in  her 
favour  than  it  would  have  had  if  he  had  been  a  stranger. 

"We  think/'  say  the  learned  Judges,  "  that  the  spirit  of  the  Hindu  law 
is  to  keep  the  right  of  succession  to  the  deceased  husband's  estate  open  until 
the  widow's  death,  free  of  any  control  by  her,  except  in  such  oases  as  she  has 
a  power  to  adopV  ;  and  thit  no  rerersioner  possesses  such  a  present  vested 
interest  as  enables  him  to  combine  with  her  in  defeating  his  co*reTersioner8. 
In  other  words,  her  right  and  theirs  haye  one  common  basis,  that  of  suryi- 
Torship  to  the  widow,  and  it  is  incapable  of  anticipation." 

The  High  Court  of  Calcutta  has  taken  a  different  view^ 
based  upon  a  loog  current  of  authority  in  that  Court,  albeit  two 
of  the  learned  Judges — Garth,  C.  J.,  and  Pigot,  J. — considered 
that  the  principles  on  which  the  decision  was  founded  were  open 
to  great  objection.  In  the  case  of  Nobokiahore  Sdrma  Roy  v. 
Hari  Naih  Sarma  Roy  (!)  a  Full  Bench  held  that  under  the 
Hind  a  law  current  in  Bengal — 

"  A  transfer  or  conveyance  by  a  widow  upon  the  ostensible  ground  of 
leg^l  necessity,  such  transfer  or  conveyance  being  assented  to  by  the  person 
who  at  the  time  is  the  next  reversioner,  will  conclude  another  person  not  a 
party  thereto,  who  is  the  actual  reversioner  upon  the  death  of  the  widow, 
from  asserting  his  title  to  the  property/' 

The  ground  of  the  decision  is  thus  shortly  stated  by  Garth, 
C.J.:-- 

"If  i^  is  once  established  as  a  matter  of  law  that  a  widow  may  relinquish 
her  estate  in  favour  of  her  huaband's  heir  for  the  time  being,  it  seems  impossi- 
ble to  prevent  any  alienation  which  the  widow  and  the  next  heir  may  agree 
to  make.** 

And  more  fully  by  Mitter,  J, : — 

"  Whatever  conflict  there  may  be  upon  the  question  whether  a  Hindu  widow 
may  sell  the  whole  inheritanee  without  any  legal  necessity,  merely  with  the 
consent  of  the  next  male  heir,  there  is  no  conflict  i^  the  decisionst  since  the 
case  of  Jadamoney  Daie$  t.  Sarodm  Pro9ono  Mookerjee  (2)  was  decided  in  the 
late  Supreme  Court  of  Calcutta,  upon  the  question  whether  the  relinquish* 
ment  by  a  Hindu  widow  of  her  estate  to  the  next  male  heir  of  her  husband  is 
valid  or  not.  Such  relinquishment  by  the  widow  has  been  held  for  a  long 
I  series  of  years  to  be  valid.  .  ,  .  But  if  the  widow  is  competent  to  relinquish 
her  estate  to.  the  next  male  heir  of  her  hnsband,  it  foUowf  as  a  logieal 

(1)  (1884)  I.  L.  E^  10  Calc.,1102.        (2)  (1856)  1  BoulnoU,  190. 
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oonteqnence,  that  tba  oan  Alienate  it  merelf  with  hit  eonsent  without  any 
legal  neoeasity.** 

In  a  sabsequent  case — Radha  8hyam  Sircar  v.  Joy  Jtam 
Sinapatiy  (1) — the  same  High  Court  held  that  the  consent  mast 
be  of  the  whole  body  of  persons  constituting  the  next  reversion. 

The  Calcutta  decision,  of  course,  is  not  binding  upon  other 
High  Courts,  but  it  has  been  followed  in  Madras.  In  the  case 
of  MarUiamuihu  Nadav,  v.  Srinivaaa  Pillai  (2)  decided  by  a 
Full  Bench  of  the  Madras  High  Court  in  1898,  Subramania 
Ayyar,  J.,  says  : — 

"  I  think  it  unnecesiary  to  go  into  the  qaestion  whether  the  Hindu  law, 
according  to  the  texts  or  the  commentaries,  lends  support  to  the  doctrine  that 
a  female  holding  a  qualified  estate  can  validly  surrender  such  an  estate  so  as 
to  entitle  the  then  immediate  revorsioner  to  enter  upon  the  ixiheritaxie>) 
and  to  hold  it  absolutely  as  if  the  succession  had  opened  by  the  natural  or 
eiTil  death  of  the  qualified  owner.  Though  there  has  been  no  course  of 
decisions  on  the  point  in  this  Presidency  as  in  Bengal,  yet  instances  haye 
occurred  which  show  that  parties  baye  acted  upon  the  view  that  such 
surrenders  are  valid  in  these  parts  as  well  This  appears  even  from  some  of 
the  cases  which  have  come  ^before  the  Court.  Since  there  is  nothing  in  the 
doctrine  itself  which  makes  it  less  suited  to  the  community  in  this  Presidency 
than  to  the  community  in  Bengal,  it  is  not  surprising  that  the  Calcotta 
rulings  have  in  practice  been  followed  in  this  Presidency  also.  In  such 
circamstances  the  rule  as  stated  by  the  Judicial  Committee  in  Sehari  Lai 
T.  Madho  Lai  (8)  should,  I  think,  be  taken  to  be  a  rule  applicable  to  this 
Presidency  too,  subject,  no  doubt,  to  the  restriction  pointed  out  by  their 
Lordships,  vi»^  that  the  surrender  should  be  absolute  and  complete,  and  that 
the  whole  limited  estate  should  be  withdrawn,  a  restriction  that  would  guard 
against  the  injurious  results  which  woald  follow  If  the  rule  were  not  so 
qoalifted." 

The  question  was  also  considered  by  the  High  Court  of 
Bombay  in  1901  in  the  case  of  Vinayak  Vithal  Bhange  v.  Oovind 
Venkatesh  Kutkarni  (4).  In  the  course  of  his  judgment  Jenkins, 
C.J.,  saysCatp.  133):— 

"There  can  be  no  question  that,  apart  from  legal  necessity, a  widow  can 
Falidly  alienate  land  that  has'devolyed  upon  her  from  her  husband  with  the 
consent  of  the  reversioner.  The  basis  on  which  this  rests  is  a  matter  of 
controversy.  The  High  Court  of  Calcutta  on  the  whole  appears  to  favour 
the  view  that  the  consent  derives  its  effect  from  the  power  suppohed 
to  reside  in  a  widow  of  accelerating,  by  the  surrender  of  her  own 
interest,  the  interests  of  the  reversioners.    It  is  impossible  not  to  feel  some 
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(1)  (1890)  I.  L.  B.,  17  Calc,  896. 

•    -      ... 

(2)  (1898)  L  L.  B.,  81  Had.,  128. 


(8)  (1891)  L.  R.,  19  I.  A..  80  L  L.  B., 

19  Calc,  236. 
(4)  (1900)  I.  L.  B.,  26  Bom.,  129. 
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difionlt J  M  to  thif  doctrine.  •  •  .  .  The  othor  tIow  it  that  the  oonie&t 
of  the  perioiif  interested  to  oppose  the  transaction  eridences  its  propriety^ 
if  not  its  aetoal  necessity.  This  has  a  parallel  in  the  law  relating  to  •  widow** 
adoption  under  certain  ciroumstanoes,  and  it  ftnds  support  in  the  texts.  •  •  • 
This  Tiew  has  too,  in  a  measure,  the  sanction  of  the  PriTy  Ck>uncil.'' 

And  he  quotes  the  cases  of  Collector  of  Ma$ulipatafn  v, 
Cavcdy  Vencata  Narraimpah  (1)  and  Raj  Lukhee  Dabea  v, 
Ookool  Chunder  Chowdhry  (2)  which  have  been  already  referred 
to.  "  Turning  then  to  BombBy,"  he  goes  on  to  say/'  the  High 
Court  here  appears  to  have  accepted  this  view  rather  than  that 
which  finds  favour  in  Calcutta."  In  the  same  case  Banade, 
J.,  obnerves  (at  p.  139): — 

'*  The  Bengal  theory  that  the  widow's  interest  was  a  life  interest,  and 
that  her  surrender  or  release  of  that  interest  to  the  next  reversioner 
accelerates  his  ohtaining  the  full  title  has  neyer  met  with  much  aeceptanoe 
on  this  side  of  India.  Oar  leading  case~ For/iraa  Uangji  y.  Ghelji  Qokaldm*, 
(8)— lays  down  that  the  consent  must  he  of  all  the  kindred,  hut  Uiat  does 
not  mean  that  eyery  single  memher  who  is  a  kindred  must  actually  join  in  the 
conveyance." 

And  the  conclusion  to  which  he  comes  is  that,  in  order  to 
validate  an  alienation  by  a  widow  otherwise  than  from  legal 
necessity 

"The  consent  of  the  leyersioners  must  he  of  such  kindred  the  absence  of 
whose  opposition  raises  a  presumption  that  the  alienation  was  a  fair  and 
proper  on©.** 

The  principle  being  thus  admitted  by  the  High  Courts  in 
India,  the  question  of  the  quantum  of  consent  necessary  only 
remains.  The  High  Court  of  Allahabad,  indeed,  does  not  recognize 
the  validity  of  surrenders  in  favour,  or  alienations  with  the 
consent,  of  presumptive  reversion.ers,  so  as  to  defeat  the  title  of  the 
actual  reversioner  at  the  time  of  the  widow^s  death.  But  this 
restriction  is  at  variance  with  the  priociple  itself,  and  is  not  in 
accordance  with  the  practice  in  other  parts  of  India  in  which 
the  Mitakshara  law  prevails.  Their  Lordships  have  not  been 
referred  to  any  cases  in  the  Province  of  Oudh  in  which  this  restric- 
tion has  been  acted  upon;  and  though  they  would  be  unwilling  to 
extend  the  widow's  power  of  alienation  beyond  its  present  limits^ 
they  cannot  adopt  the  further  limitation  which  the  Allahabad 
High  Court  has  sought  to  establish.    They  agree  with  the  High 

(1}  (1861)  8  Moo.,  I.  A.  629.        (2)  (1869)  13  Moo.,;i.  A.  209« 
(8)  (1881)  .1.  L.  B.,  6^  Qom .,  663. 
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Court  of  Calcutta— jRa<2%a  8hyam  Sircar  v.  Joy  Bam  Sena- 
pati  (1) — that  ordinarily  the  consent  of  the  whole  body  of  persons 
constituting  the  next  reversion  should  be  obtained,  though  there 
may  be  cases  in  ^  hich  special  circumstances  may  render  the 
strict  enforcement  of  this  rule  impossible. 

Applying  this  rule  to  the  case  now  under  consideration^  the 
Judicial  Commissioner  has  found  that  "  of  the  reversionary  heirs 
who  executed  the  deeds^  Hanuman  Singh  and  Sheo  Dayal  Singh 
were  four  degrees  removed,  and  Sheo  Bakhsh  Singh,  Sheo  Narain 
Singh,  Baijnath  Singh,  and  Matadin  Singh  were  five  degrees 
removed  from  Jai  Singh,  the  common  ancestor  of  themselves 
and  Sitla  Bakhsh  Singh.  There  do  not  appear  to  have  been 
any  other  reversionary  heirs  alive  at  the  time  of  the  transfers 
superior  in  degree  to  Hanuman  Singh  and  Sheo  Dayal  Singh  or 
equal  in  degree  to  Sheo  Bakhsh  Singh,  Sheo  Narain  Singh, 
Baijnath  Singh,  and  4datadin  Singh,  or  indeed  any  other  rever- 
sionary heirs  at  all  in  the  line  of  Jai  Singh  Rai.*'  Their  Lord« 
ships  agree  with  the  Judicial  Commissioner  that  the  consent  of 
these  persons  was  sufficient,  and  that  it  is  immaterial  that  it  was 
given  after  the  execution  of  the  deeds.  Omnia  ratihabitio 
retroirahitur  et  mandato  priori  oBqwparatv/r.  The  appellants 
who  claim  through  Matadin  Singh  and  Baijnath  Singh  must  be 
held  bound  by  the  consent  of  their  fathers. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
appeal  ought  to  be  dismissed  and  the  decree  of  the  Judicial 
Commissioner  dated  the  6th  March  1900  confirmed.  The 
appellants  must  pay  the  costs  of  the  appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellants : — Barrow,  Rogers  and  NevUL 

Solicitors  for  the  respondent : — Watkins  and  Lempriere. 

J.  V.  W. 

(1)  (1890)  I  L.  B.,  17  Calo.,  806. 
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iw  APPELLATE  CIVIL. 

BBfor9  Mr,  Justiee  Saner Ji. 

MAHARAJ  SINGH  (DwmrDAirT)  v.  CHITTAR  MAL  (Piaiktipf)  • 

Civil  Frocedure  Code,  aeotiona  478  (o),  588  (28)— i)«<jr*#— Or<J*r— -4|>j:>«aZ— 

Interpleader  euit. 

Seld  that  an  adjadication  npon  the  clainuB  of  defendants  in  an  inter* 

pleader  snit  ib  a  decree  and  appealable  as  each  under  section  640  of  the  Go^ 

of  Ciyil  Procedure  and  not  under  section  688  of  the  Code. 

This  was  a  suit  by  the  Munioipal  Board  of  Kasganj  as  lessee 
of  a  oertidn  parao^  or  camping  ground,  asking  for  a  decision  as  to 
the  person  to  whom  the  rent  for  1904-05  was  payable.  One 
Chittar  Mai,  defendant,  claimed  the  whole  rent  upon  the  ground 
that  he  had  purchased  the  entire  parao  in  execution  of  a  decree 
against  one  Sheoraj  Singh,  as  manager  and  head  of  a  joint 
family.  Sheoraj  Singh  did  not  appear,  but  his  brother  Maharaj 
Singh  contested  the  «uit  upon  the  ground  that  the  parao  was  an- 
cestral property  in  which  he  was  entitled  to  a  half  share  and 
that  Chittar  Mai  was  only  entitled  to  one  half  of  the  rent  in 
virtue  of  his  purchase  of  Sheoraj  Singh^s  interest.  The  Court  of 
firsli  instance  (Munsif  of  Kasganj)  decided  in  favour  of  Chittar 
Mai  for  the  whole  rent.  On  appeal  by  Maharaj  Singh  this 
decree  was  affirmed  by  the  Additional  District  Judge.  Maharaj 
Singh  thereupon  appealed  to  the  High  Court. 

Lala  Qirdhari  Lai  Agarwala^  for  the  appellant. 
Babu  Jogindro  Nath  Ohaudhri  (for   whom    Babu  Sarat 
Chandra  Chaudhri),  for  the  respondent. 

Bakebji,  J. — This  appeal  arises  outi  of  an  interpleader  suit 
brought  under  section  471  of  the  Code  of  Civil  Procedure  by  the 
Collector  of  Etah,  as  Chairman  of  the  Municipal  Board  at 
Ea8gan],again8ttheparties  to  this  appeal.  It  appears  that  the 
Municipal  Board  of  Kasganj  had  taken  on  rent  a  camping 
ground  (parao)  which  belonged  to  Sheoraj  Singh  and  his  brother, 
Maharaj  Singh,  the  present  appellant.  Chittar  Mai,  respon- 
dent, obtained  a  decree  against  Sheoraj  Singh,  and  in  execution 
of  it  caused  the  parao  to  be  sold  by  auction  and  purchased  it 

*  Second  Appeal  No.  478  of  1906  from  a  deccee  of  Ehetter  Mohan 
Ghosh,  Additional  Jadge  of  Aligarh,  dated  the  14th  of  March ]1906.  confirming 
a  decree  of  Kameshwar  Nath,  Ifunsif  of  Kasganj,  dated  the  28rd  of  Sep- 
>mbMl906.  .  .     r 


Digitized  by  VjOOQIC 


^c^ 


] 


AZZ>AHABAl>  SERIEB. 


2d 


himself.  The  rent  for  the  year  1904-05  was  not  received  either 
by  Maharaj  Singh  or  by  Chittar  Mai.  The  former  claimed  a  half  ^ 
share  in  it,  while  the  latter  demanded  the  whole  of  it.  Thereupon 
the  Collector  of  Etah  filed  the  pre->eut  suit  in  order  that  it  might 
be  determined  by  the  Court  to  whom  the  rent  was  to  be  paid.  The 
Court  directed  the  parties  to  the  present  appeal,  who  were  defen- 
dants to  the  suit;  to  interplead  one  another,  and  in  the  end  adjudi- 
cated in  favour  of  Chittar  Mai,  holding  that  he  was  entitled  to  the 
whole  of  the  money  due  by  the  Municipal  Board.  The  decision 
of  the  Court  of  first  instance  having  been  affirmed  by  the  lower 
appellate  Court,  this  appeal  has  been  pief erred  by  Maharaj  Singh. 

A  preliminary  objection  was  taken  to  the  hearing  of  the 
appeal  on  the  ground  that  the  appeal  from  the  order  of  the  Court 
of  first  instance  lay  to  the  lower  appellate  Court  under  clause  (23) 
of  section  588  of  the  Code  of  Civil  Procedure  ;  that  the  decision 
of  the  lower  appellate  Court  is  final,  and  that  this  appeal  is 
not  maintainable.  In  my  judgment  the  objection  is  not  well 
founded.  Section  588  of  the  Code  provides  for  appeals  from 
orders  made  in  interpleader  suit-)  under  section  473|  clauses  (a), 
(b)  or  (d),  section  475  or  section  476.  It  is  urged  that  the  deci- 
sion complained  of  is  an  order  under  clause  f6j  of  section  473. 
It  seems  to  me  that  section  583  only  provides  for  an  appeal 
from  such  decisions  under  section  473  as  amount  to  orders  as 
distinguished  from  decrees. 

A  decree  is  defined  by  section  2  of  the  Code  to  be  the  formal 
expression  of  an  adjudication  upon  any  right  claimed  or  defence 
set  up,  when  such  adjudication,  so  far  as  regards  the  Court  ex- 
pressing it,  decides  a  suit  or  appeal.  Any  adjudication  of  title 
under  section  473  is,  therefore,  a  decree  and  is  appealable  under 
section  640.  Orders  under  clauses  (a),  (6)  and  (d)  are  appeal- 
able under  section  588.  Clause  (d)  provides  for  two  things, 
namely,  (1)  a  direction  to  the  defendants  to  interplead  one  an- 
other by  filing  statements  and  entering  into  evidence  for  the 
purpose  of  bringing  their  respective  claims  before  the  Coart| 
and  (2)  an  adjudication  on  such  claims.  The  direction  as  to  in- 
terpleading is  an  order  and  is  appealable  under  section  688. 
The  adjudication  upon  the  claims  of  the  defendants  is  a  decree 
.  and  stfmds  on  the  same  footing  as  an  adjudication  re/erred  to  iii 
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olaose  ("c)  of  the  section.  It  is,  therefore^  appealable  under  see- 
tion  540  of  the  Code  of  Civil  Procedure.  It  seems  to  me  that 
the  Legislature  could  not  have  intended  that  an  adjudication  as 
to  the  title  to  the  thing  claimed  under  clause  (c)  of  section  473, 
should  be  either  final  and  not  appealable  or  should  be  appealable 
as  a  decre^;  and  yet  an  adjudication  under  the  last  portion  of 
clause  {d)f  which  is  also  an  adjudication  as  to  title,  should  be 
appealable  as  an  order  only  and  not  as  a  decree.  It  seems  to  me 
that  when  the  Legislature  omitted  clause  (c)  of  section  478  from 
the  provisions  of  section  588  clause  (23)  and  provided  only  for 
appeals  from  orders  made  under  section  473,  it  clearly  meant 
that  adjudications  upon  title,  which  are  decrees,  should  be  appeal- 
able like  ordinary  decrees  under  section*  540.  As,  for  the 
above  reasons,  the  decision  in  this  case  is  a  decree,  the  present 
appeal  is  maintainable  and  the  preliminary  objection  must  be 
overruled. 

As  regards  the  merits  of  the  case  the  contention  of  Chittar 
Hal  was  that  the  debt>  for  the  realization  of  which  the  property 
in  question  was  sold,  had  been  incurred  by  Sheoraj  Singh  as  mana- 
ger of  a  joint  Hindu  family  for  the  purposes  of  that  family  and 
that  the  auction  sale  in  execution  of  the  decree  obtained  in  res- 
pect of  that  debt  conveyed  to  the  purchaser  the  interest  of  both 
the  brothers.  Maharaj  Singh,  on  the  other  hand^  alleged  that  he 
was  separate  from  his  brother.  The  Court  of  first  instance  found^ 
and  this  finding  has  also  been  affirmed  by  the  bwer  appellate 
Court^  that  the  two  brothers  formed  a  joint  family ;  that  Sheoraj 
Singh  wa^)  the  head  of  it ;  that  the  debt  was  binding  on  Maharaj 
Singh,  and  that  the  auction  sale  for  the  realization  of  that 
debt  conveyed  to  the  purchaser  the  interests  of  both  the 
brothers. 

The  first  ground  taken  in  the  memorandum  of  appeal  to  this 
Court  is  that  there  is  nothing  to  show  that  the  decree  obtained  by 
Chittar  Mai  was  passed  against  Sheoraj  Singh  in  his  capacity 
of  manager  of  a  joint  Hindu  family.  No  certificate,  as  required 
by  the  rules,  has  been  furnished  in  regard  to  this  ground.  It 
cannot,  therefore,  be  entertained. 

The  next  idea  in  the  memorandum  of  appeal  refers  to  an 
^ntry  in  tho  khewat  of  the  names  of  both  the  brothers.    Thai 
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entry  is  not  inconsistent  with  the  finding  that  both  brothers         1907 
were  joint.  Maharaj 

The  third  plea  refers  to  certain  decisions  in  suits  with  which         Sikou 
the  present  litigation  has  nothing  to  do.     It  is  alleged  that  in       Ciitttab 
one  at  least  of  these  puits  it  was  held  that  the  brothers  were  ^^^ 

joint. 

The  learned  vakil  for  the  appellant  contends  that  the  lower 
appellate  Court  ought  to  have  found  whether  the  debt  was  con- 
tracted for  a  family  necessity.  It  seems  to  me  that  the  Court 
did  intend  to  hold  that  the  debt  was  incurred  for  the  purposes  of 
the  family^  but  there  was  no  express  finding  because  in  the  me« 
morandum  of  appeal  to  the  lower  appellate  Court  no  plea  was 
taken  to  that  eflTect.  The  appeal,  in  my  opinion,  has  no  forc3, 
and  the  findings  of  the  Court  below  are  fatal  to  it.  I  dismiss 
the  appeal  with  costs. 

Appeal  dismissed. 


1907 
£i/ori  Sir  0$org9  Imoct,  Acting  Chief  Jmsiiee,  and  Mr,  Justice  Richardi,  Mag  80. 

GENDA  (Dbybvdaht)  t^.SUKH  MATH  BAI  (Pumnn)  akd  EAI  

SINGH  (DlVlKDANT).* 
Act  (LPcal)  Vo.  II  of  1901  (Agra  Tenancy  Act),  icetioM  111,  199,  900— 

Qncetion    of  proprietarg  titl0^'Appeal^{Hvil  and  Revenue '  Oourte-^ 

Juriedietion, 

Wben  a  BeTenne  Court,  under  the  powers  conferred  on  it  by  section  199 
of  the  Agra  Tenancy  Act,  1901,  decides  a  question  of  proprietary  title  it 
becomes  for  the  moment  a  Civil  Court  1  an  appeal  lies  at  the  instance  of  either 
party  to  the  District  Judge,  and  if  such  an  appeal  is  wrongly  preferred  to  and 
decided  by  a  Commissioner,  such  decision  will  harelno  effect  in  preventing  the 
BeTenne  Court's  decree  from  becoming  final. 

This  was  a  suit  to  recover  possession  of  land,  and  aUo  for  an 
iDJdnetion  restraining  the  defendants  from  interfering  with  the 
possession  of  the  plaintiff.  The  plaintiff's  ease  was  that  the 
defendants  had  been  his  tenant^^  that  they  had  been  duly  ejected 
and  bad  retaken  possession.  One  of  the  defendants  appeared 
and  pleaded  that  the  possession  was  possession  as  owners,  and  that 
they  were  not  and  had  never  been  the  tenants  of  the  plaintiff 
quoad  the  land  in  dispute.    It  appears  that  in  a  suit  in  the 

•  Second  Appeal  No.  268  of  1906,  from  a  decree  of  Q.  C.  fiadhwar. 
Additional  Judge  of  Saharan pur,  dated  the  ISth  of  December  1905,  reversing  a 
decree  of  MurariLal,  Munsif  of  Saharanpur,  dated  the  18th  of  September 
1905. 
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1907  Bevenne  Coart  between  the  same  i>artie3  the  defendants  had 
qbitd^  pleaded  that  they  were  proprietors  and  not  tenants.  The  Assis- 
tant Collector  on  the  19th  of  January  1903  gave  a  decree  for 
Kai.  possession  deciding  the  question  of  proprietary  title  himself 
against  the  defendants.  There  was  an  appeal  to  the  Commis- 
sioner^ who  reversed  the  finding  of  the  Assistant  CoUeotor.  The 
Court  of  first  instance  (Munsif  of  Saharanpur)  held  that,  the 
Commissioner  having  no  jurisdiction  under  the  circumstances  to 
entertain  an  appeal  from  the  decision  of  the  Assistant  Collector, 
that  decision  was  final  and  accordiogly  dismissed  the  plaintiff's 
suit.  On  appeal  by  the  plaintiff  the  Additional  District  Judge 
reversed  the  decree  of  the  Munsif  and  passed  a  decree  in  favour 
of  the  plaintiff.  From  this  decree  the  answering  defendant 
appealed  to  the  High  Court. 

Maulvi  Muhammad  Ishaq^  for  the  appellant. 

Babu  Du/rga  Char  an  Banerji  (for  whom  Munshi  Ookul 
Prasad),  for  the  respondent  . 

Knox,  Acting  C.J  and  Kichards,  J. — ^This  was  a  suit  to  re- 
cover possession  of  land,  and  also  for  an  injunction  restraining  the 
defendant  from  interfering  with  the  possession  of  the  plaintiffs. 
The  plaintiff's  case  was  that  the  defendant  had  been  his  tenant, 
that  the  latter  had  been  duly  ejected  and  had  retaken  possession. 
The  defendant  pleaded  that  his  possession  was  the  possession 
of  an  owner,  and  that  be  was  not  and  had  never  been  the  tenant 
of  the  plaintiff  quoad  the  land  in  dispute.  It  appears  that  in  a  suit 
in  the  Revenue  Court  between  the  same  parlies  the  defendant  had 
pleaded  that  he  was  a  proprietor  and  not  a  tenant.  The  Assistant 
Collector  on  the  19th  of  January  1903  gave  a  decree  for  possession 
deciding  the  question  of  proprietary  title  himself  against  the 
defendant.  There  was  an  appeal  to  the  Commissioner,  who 
reversed  the  finding  of  the  Assistant  Collector.  It  is  quite  clear 
that  if  the  Commis«-ioner  had  any  jurisdiction  to  entertain  the 
appeal,  his  decision  is  binding  on  the  parlies  and  that  the  plaintiff 
cannot  succeed  in  tho  present  suit.  On  the  other  hand,  if  the 
decision  of  the  Commissioner  was  made  absolutely  without  juris- 
diction, and  if  the  decree  of  the  I9th  of  January  1903  was  made 
by  a  Court  of  competent  jurisdiction  and  never  set  aside  on 
appeal  by  a  Court  competent  to  set  it  asi'Ie,  the  decree  of  the  19th 
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January  1903  mubt  bind  the  parties.    It  then  becomes  necessary  1907 

to  decide  the  question  as  to  whether  or  not  the  Commissioner  had        q^^ 
jurisdiction  to  entertain  tho  appeal  from  the  decree  of  the  19th  o. 

January  1903.    The  defendant  contends  that  tte  Commissioner  lui. 

had  no  jurisdiction.  Section  177  of  the  Agra  Tenancy  Act,  1901, 
provides  for  appeals  to  the  District  Judge  in  a  number  of  oases^ 
and  amongst  others,  clause  (e),  in  all  suits  in  which  a  question  of 
proprietary  title  has  been  in  issue  in  the  Court  of  first  instance 
and  is  a  matter  in  issue  in  appeal.  Now  it  is  quite  clear  that  in 
the  present  case  a  question  of  proprietary  title  was  in  issue  before 
the  Assistant  Collector  and  was  also  a  matter  in  issue  in  appeal. 
Primd  facie,  therefore,  it  would  appear  that  an  appeal  lay  to  the 
District  Judge  and  not  to  the  Commissioner.  We  think  that  it 
was  clearly  the  intention  of  the  Legislature  that  in  cases  where  a  . 
question  of  proprietary  title  arises,  the  ultimate  decision  of  the 
case  should  rest  with  the  Civil  Court,  and  not  with  the  Courts  of 
Bevenue.  It  is  argued,  however,  that  section  179  provides  that 
an  appeal  shall  lie  to  the  Commissioner  from  all  suits  included  in 
group  C  of  the  fourth  schedule  to  the  Act.  Now  the  suit  in  which 
the  decree  of  the  19th  January  1903  was  made  was  clearly  include 
ed  (at  the  time  of  its  imtilution)  in  group  C,  and  the  argument  is 
that,  notwithstanding  the  provisions  of  section  177,  to  which 
we  have  referred,  the  appeal  did  lie  to  the  Commissioner. 
The  section  is  no  doubt  somewhat  ambiguous.  A  reference  to 
section  199  makes  the  matter  fairly  clear.  That  section  pro- 
vides that  if  in  any  suit  filed  in  the  Revenue  Court  against  a 
person  who  is  alleged  to  be  the  plaintiflf's  tenant,  the  defen- 
dant pleads  proprietary  right,  the  Revenue  Court  is  either  to 
require  the  defendants  to  go  to  the  Civil  Court,  as  provided  by 
clause  (a),  or  to  determine  the  question  itself,  as  provided  by 
clause  (5).  It  must  be  assumed  that  in  the  suit  before  the  Assis- 
tant Collector,  the  latter  decided  to  determine  the  question  him- 
self which  in  fact  he  did  do  when  he  gave  the  decree  of  the  19Dh 
January  1903.  Clause  (3),  section  199,  chen  provides  that  when 
the  Court  decides  the  question  of  proprietary  title,  it  shall  follow 
the  procedure  laid  down  in  the  Code  of  Civil  Procedure.  Section 
200  provides  how  the  District  Judge  or  the  High  Court  are  to 
deal  with  appeals  from  the  Revenue  Court  where  a  question  of 
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1907         title  has  been  determined  by  that  Court.    In  oar  jodgment  when 
Qjjjp^        the  Assistant  Collector  decided  to  determine  the  question  of  title 
V'  himself;  the  suit  ceased  to  be  a  suit  included  in  group  C,  and  the 

Bai.  Revenue  Court  for  the  purposes  of  that  suit  ceased  to  be  a  Rev- 
enue Court  in  the  strict  sense  of  the  word  and  became  for  the 
moment  a  Civil  Court  competent  to  try  the  question  of  proprie- 
tary title,  with  a  right  of  appeal  by  either  party  to  the  District 
Judge.  The  result  is  that  we  allow  the  appeal,  set  aside  the 
decree  of  the  lower  appellate  Court  and  restore  tbat  of  the  Court 
of  first  instance.  As  we  think  that  the  defendant  ought  to  have 
raised  the  question  of  jurisdiction  of  the  Commissioner  when  the 
appeal  was  taken  from  the  Assistant  Collector  to  him,  we  make 
no  order  as  to  costs. 

Appeal  decreed. 


1907  

May  31.  Be/ore  Sir  Qeorg$  Kms,  Aeiing  Ch%$f  Juitie$t  and  Mr.  JmnUce  Riehardt, 

HANSBAJ  PAL  (PlAIKTI»»)  «.  MUKHRAJI  EUNWAR  AKl)  OTHKBg 
(Applicavts)  aid  DALPAT  PAL  avd  othbbs  (Dbfihdavts).  * 
Civil  Proc0dMr$  Cod0,  ieoHon  222 — Decree  for  poeeenionofinmovaiU  pro- 
perty^'Sale  of  property  decreed — Bight  to  execute  decree. 
If  A  decree-holder  holding  a  decree  for  possession  of  immoTable  property 
soils  A  portion  of  such  property,  the  tale  does  not,  without  express  prorision 
to  that  effect  give  the  parchaser  any  right  to  execute  the  decree  himself. 
Bam  Bahai  T.  Gc^a  (1)  referred  to. 

Ik  this  case  one  Hansraj  Pal  having  obtained  a  decree  for  the 
possession  of  certain  immovable  property  sold  a  portion  of  the 
property  so  decreed,  but  did  not  execute  any  assignment  of  the 
decree.  The  vendees  made  an  application  under  section  232  of 
the  Code  of  Civil  Procedure  contending  that  the  effect  of  the  sale 
deed  was  to  transfer  to  them  a  right  to  execute  the  decree  to  the 
extent  of  the  property  comprised  therein.  The  Court  to  which 
this  application  was  made  (Subordinate  Judge  of  Gorakhpur) 
refused  the  application.  On  appeal^  the  District  Judge  held  that 
section  232  of  the  Code,  did  apply  under  the  circumstances 
and  that  the  applicaots  were  entitled  to  execute  the  decree  in 
the  maDucr  asked  for,  and  accordingly  set  aside  the  order 
of  the  first  Court  aud  remanded  the  case  under  section  562  of 

•  First  Appeal  No.  82  of  1906,  from  an  order  of  R.  L.  H.  Clarke,  District 
Judge  of  Qorakbpur,  dated  the  23rd  of  May  1906. 

(1)  (1884)  I.  L.  R.,  7  All..  107. 
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the  Code.    From  this  order  the  plaintiff  appealed  to  the  High  1907 

Co^rt.  HAV8BAJ 

Munshi  I^war  Saran  for  the  appellant.  ^^^ 

Manshi  Oobirhd  Prasad,  for  the  respondents.  Mukhbaji 

Knox,  Actikg  C.J.,  and  Richards,  J.— Tn  this  suit  the  Kctkwab. 
plaintiff  obtained  a  decree  for  possession  of  certain  immovable 
property.  After  recovery  of  the  decree  the  plaintiff  sold  a  por- 
tion of  the  property  to  different  persons  reserving  some  portion  • 
of  the  property  to  himself.  The  respondents  applied  nnder  section 
232  of  the  Code  of  Civil  Procedure,  contending  that  by  the  sale 
deed  the  decree  had  been  transferred  to  them  t<T  the  extent  of  the 
property  mentioned  in  the  sale  deed,  and  that  they  were  entitled 
to  ezecate  the  decree.  The  Court  to  which  the  application  was 
made  refused  the  application.  The  present  respondents  appealed, 
with  the  result  thai  the  decision  of  the  Court  of  the  first  instance 
was  reversed,  the  Court  holding  that  section  232  did  apply  under 
the  circumstances  and  respondents  were  entitled  to  execute  the 
decree  in  the  manner  they  asked,  and  remanded  the  case  under 
section  562  of  the  Code  of  Qvil  Procedure.  The  decree-holder  now 
appeals  against  the  older  of  remand.  He  contends  that  no  appeal 
lay  from  the  decision  of  the  Court  of  first  instance,  the  Court 
having  refused  to  allow  the  respondents  to  execute  the  decree 
under  section  232.  He  also  contends  that  under  no  circumstances 
could  tha  provisions  of  section  232  apply  to  the  transaction  be- 
tween him  and  th^  respondents.  We  will  take  the  second  point 
first,  because  if  this  point  be  decided  in  favour  of  the  appellant, 
it  becomes  quite  unnecessary  to  decide  whether  or  not  an  appeal 
lay  from  the  order  refusing  to  allow  execution  under  section  232. 
"We  have  considered  the  sale  deed,  which  is  on  the  record,  and  we 
find  that  it  in  no  way  purports  to  sell  or  transfer  the  decree.  The 
only  reference  to  the  decree  is  that  the  vendor  states,  after  selling 
tiie  property  and  having  referred  to  the  description  of  it,  "  to 
which  my  title  has  been  declared  by  the  decree, ''  et  cetera.  We 
have  to  consider  whether  a  sale  of  the  property  for  possession  of 
which  a  vendor  has  obtained  a  decree  necessarily  cariies  with  it 
alignment  of  decree  itself.  We  certainly  think  that  it  does  not. 
It  might  happen  that  a  vendor  might  get  a  decree  for  possession 
of  the  property  together  with  an  award  of  a  largo  sura  for  mo^ne 
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profits  and  costs.  It  ooald  never  be  contended  that  if  before  he 
executed  the  decree  he  sold  the  property  or  a  portion  of  it  that 
this  sale  deed  without  express  words  would  carry  with  it  the 
right  to  the  mesne  profits  and  costs.  In  the  decision  of  this  Court 
in  Bam  8ahai  v.  Oaya  (1)  Mr.  Justice  Mahmood  has  further 
illustrated  the  difference  between  a  transfer  of  property  and  a 
transfer  of  a  decree.  It  is  the  respondents'  misfortune,  if,  when 
.obtaining  a  sale  deed  of  the  property,  they  neglected  to  provide 
either  that  the  decree  should  be  assigned  to  them  or  that  the 
decree-holder  should  be  bound  to  execute  the  decree  and  put 
them  into  possession.  We  wish  to  point  out  that  in  deciding  this 
appeal  m  favour  of  the  appellant,  we  do  so  on  the  ground  that 
no  application  could  legally  be  made  to  execute  the  decree  under 
section  232.  We  make  this  remark  lest  our  present  decision 
should  prejudice  any  suit  which  the  respondent  may  be  advised  to 
institute  in  order  to  get  the  benefit  of  their  sale  deed.  As  a 
result,  we  must  allow  the  appeal,  set  aside  the  order  of  the  lower 
appellate  Court  aud  restore  that  of  the  Court  of  first  instance  with 
costs. 


1907 
JuM  3. 


JBe/ore  Mr  Jus f tee  Aikman, 

KANIZ  FATIMA  (Difindamt)  v.  WALI-ULLAU  avd  othbbs  (Plahtttwi) .• 

Benamidar  ^  Suit  for  sale  on  a  tnortgage'^Decree giving  henamidar  a  right  to 

redeem—Bight  to  redeem  not  availed  of '^Subsequent  suit  for  redemj^* 

tion  hy  alleged  heneficial  owner  barred. 

A  decree  for  sale  on  a  mortgage  was  passed  giving  a  rigbt  of  redemption 
to  a  puisne  mortgagee.  The  puisne  mortgagee  did  not  redeem  and  the  decree 
became  absolute.  Meld  tliat  no  subsequent  suit  for  redemption  would  lie  by  . 
a  person  alleging  that  he  was  the  real  puisne  mortgagee  and  that  the  person 
whose  name  appeared  in  the  decree  as  puisne  mortgagee  was  merely  a  bena> 
Bkidar. 

The  facts  of  this  case  are  as  follows  :— 

Ik  1891  the  predecessor  in  title  of  one  Musammat  Sadiq-un- 
nissa  made  a  mortgage  in  favour  of  Hakim  Waris  Ali  of  the  pro- 
perty in  suit.  On  the  18th  of  January  1897  Sadiq-un-nissa  and 
her  husband  made  a  mortgage  of  the  same  property  in  favour  of 

*  Second  Appeal  No.  699  of  1906,  from  a  decree  of  Pitambar  Joshi, 
Bubordinate  Judge  of  BareiUy,  dated  the  12th  of  April  1906,  confirming  ^ 
decree  of  B:inke  fiihari  Lai,  Munsif  of  Bareilly,  dated  the  30th  of  June 
1905. 

^  (1)  (1S84)  I.  L.  B.,  7  All.,  107. 
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one  Ali  Jan.  In  1900  Hakim  Waris  Ali  brought  a  suit  upon  his 
mortgage,  making  All  Jan  the  puisne  mortgagee^  a  party  to  the 
suit.  In  that  suit  Hakim  Waris  Ali  got  a  decree  for  sale^  an 
opportunity  being  given  both  to  the  mortgagor  and  to  Ali  Jan,  to 
redeem  Waris  Ali's  mortgage.  The  mortgage  was  not  redeemed, 
and  an  order  absolute  was  passed  under  section  89  of  the 
Transfer  of  Property  Act.  The  present  suit  was  brought  by 
one  Wali-ollah,  who  came  into  Court  alleging  that  he  was  the 
real  mortgagee  of  the  mortgage  of  1897;  and  that  Ali  Jan  was 
his  benamidar,  and  he  sued  on  the  strength  of  his  secret  title 
to  bring  the  property  to  sale  after  redeeming  Waris  Ali's 
mortgage.  There  is  no  suggestion  that  the  prior  mortgagee 
knew  that  Ali  Jan  was  merely  a  benamidar.  The  Court  of 
first  instance  (Munsif  of  Bareilly)  gave  the  plaintiff  a  decree 
and  this  decree  was  confirmed  on  appeal  by  the  Subordinate 
Judge.  The  present  appeal  was  preferred  by  one  of  the  defen« 
dants,  Eaniz  Fatima,  who  purchased  the  property  from  Musam- 
mat  Sadiq-un-nissa  in  1893. 

Mr.  Muhammad  Ishaq  Khan  and  Munshi  Jang  Bahadur 
Laly  for  the  appellant. 

Maulvi  Ohulam  Mujidba,  for  the  respondents. 

AiKHANy  J. — This  appeal  arises  out  of  a  suit  brought  by  the 
plaintiff  Wali-nllah  for  sale  upon  a  mortgage  after  redemption 
of  a  prior  mortgage.  It  appears  that  in  1891  the  predecessor  in 
title  of  one  Musammat  Sadiq-un-nissa  made  a  mortgage  in  favour 
of  Hakim  Waris  Ali  of  the  property  in  suit.  On  the  18th  of  Jan- 
uary 1897  Sadiq-un-nissa  and  her  husband  made  a  mortgage  of 
the  eame  property  in  favour  of  one  Ali  Jan.  In  1900  Hakim 
Waris  Ali  brought  a  suit  upon  his  mortgage,  making  Ali  Jan^ 
the  puisne  jnortgagee,  a  party  to  the  suit.  In  that  suit  Hakim 
Waris  Ali  got  a  decree  for  sale,  an  opportunity  being  given  both 
to  the  mortgagor  and  to  Ali  Jan  to  redeem  Waris  Ali's  mortgage. 
The  mortgage  was  not  redeemed ,  and  an  order  absolute  was  passed 
under  section  89  of  the  Transfer  of  Property  Act.  The  respon- 
dent^ Wali-ullah^  now  comes  into  Court  alleging  that  he  was  the 
real  mortgagee  of  the  mortgage  of  1897,  and  that  Ali  Jan  was  his 
benamidar,  and  he  sues  on  the  strength  of  his  secret  title  to  bring 
tiie  property  to  sale  after  redeeming  Waris  A.li's  mortgage.   There 
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is  no  suggestion  that  the  prior  mortgagee  knew  that  Ali  Jan  was 
mei-ely  abenamidar.  The  Courts  below  have  given  the  plaintiff 
a  decree*  Kaniz  Fatima,  who  purchased  the  property  from  Mus- 
ammat  8adiq-un-nissa  in  1893,  comes  here  in  second  appeal. 

In  my  opinion  the  first  pica  in  the  memorandum  of  appeal 
must  be  sustained.  The  pliuntiff's  benamidar  was  given  an 
opportunity  to  redeem  and  failed  to  avail  himself  of  it.  In  my 
opinion  it  is  now  too  late  for  the  plaintiff  to  oomein  and  treat 
the  order  absolute  passed  against  his  benamidar  as  a  nnllity.  It 
has  been  held  in  many  cases  that  a  decision  passed  in  a  suit 
brought  by  a  benamidar  binds  the  beneficial  owner.  I  see  no 
reason  why  a  similar  rule  should  not  be  applied  to  the  case  of  a 
suit  brought  against  the  benamidar.  In  my  opinion  the  plaintiff 
IB  bound  by  the  decree  in  Waris  All's  suit  and  he  has  lost  his  right 
of  redemption.  It  may  be  that^  as  representing  Ali  Jan^  he  may 
pay  the  money  due  to  the  prior  mortgagee  if  an  application  is 
made  for  the  sale  of  the  property,  but  in  my  opinion  his  suit,  as 
brought,  ought  to  have  been  dismissed. 

For  the  above  reasons  I  allow  the  appeal  and  set  aside  the 

decrees  of  the  Courts  below.    The  appellant  will  have  her  costs 

in  all  Courts. 

Appeal  decreed, 

REVISIONAL  CIVIL. 


Before  Mr*  Juttiee  Aikman, 
ABDUL  HAMID  (Plaiktiff)  r.  RIAZ-UD-DIN  (Dbfbhdaht) .• 
Civil  Procedure  Code,  section  tO^'^ArUtraiion — Reference  made  orally,  but 
reduced  to  writing  hjf  the  Court^IrreguUtrity , 
Where  both  parties  to  a  pending  suit  consented  to  a  reference  to  arbitra- 
tion and  an  order  of  reference  was  then  and  there  made  by  the  Court  in  the 
presence  of  the  parties,  though  not  upon  a  written  application,  it  was  held 
that  it  was  not  open  to  the  Court,  having  regard  to  the  provisions  of  section 
610  of  the  Code  of  Civil  Procedure,  to  supersede  that  reference,  the  arbitrator 
not  having  declined  to  act.    Nuseerwanjes  Peetonjee  v.  Meer  Mjfuoodeen 
Khan  (1)  distinguished.    Shama  Sundram  Iyer  v.  Abdul  Latif  (2)  and  Lw 
xumibai  v.  Hajee  Widina  Caeeum  (8)  followed. 

This  was  an  application  for  the  revision  of  a  decree  of  the 
Court  of  Small  Causes  at  Agra.    The  applicant  filed  a  suit  against 

*  Civil  Bevision  No.  84  of  1907,  against  the  decree  of  Muhammad  Sirajud- 
din,  Judge  of  the  Court  of  SmaU  Causes,  Agra,  dated  the  9  th  of  March  1907. 
(I)  (1856)  6  Moo.  I.  A.,  184.         (2)  (1899)  I.  L.  E.,  27  Calc,  61. 
(8)(1899)LL.B.,1»629. 
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the  opposite  party.    On  the  2l8t  of  December  1906  the  Jadge  of         1907 
the  Court  of  Small  Causes  recorded  a  proceeding  stating  that  the       !abduJl"^ 
parties^  being  identified  by  their  respective  vakils^  stated  that       Haxid 
they  agreed  to  accept  any  deci^don  on  the  case  which  should  be  £iaz-vi>.dih. 
given  by  one  Babu  Tika  Bam^  vakil^  and  that  they  agreed  to 
pay  him  any  reasonable  fee  for  arbitration,  the  fee  to  be  paid  by 
them  in  equal  shares.    Thereupon  the  Court  made  a  reference 
of  the  matters  in  dispute  to  the  arbitration  of  Babu  Tika  Bam 
and  fixed  hU  fee  at  Rs.  45,  ordering  the  parties  each  to  pay  in 
one  half  of  this  sum.    He  fixed  the  time  within  which  the  arbi- 
trator was  to  return  his  award.    The  following  day  the  plaintiff 
stated  that  he  had  paid  his  half  share  of  the  fee  fixel  for  the 
arbitratoi  and  asked  that  the  defendant  might  be  ordered  to  pay 
bis  half  share.    Upon  this  the  Court  ordered  the  defendant  to 
pay  his  half  share  to  the  arbitrator  or  deposit  it  in  Court  by  the 
4th  of  January  1907.    The  defendant  not  having  paid  his  share 
of  the  fee,  the  plaintiff^  on  the  4th  of  January   1907,  paid  it  in 
on  his  behalf  and  a<^ked  that  the  payment  should  be  included  in 
the  costs  of  the  case.    Upon  this  the  Court  ordered  the  parties  to 
nominate  another  arbitrator  who  would  not  charge  any  fee. 
This  not  having  been  done^  the  Court  superseded  the  arbitration 
and  itself  passed  a  decree  in  the  case.     The  plaintiff  then  applied 
in  revision  to  the  High  Court  contending  that^  the  case  having 
been  referred  to  the  arbitration  of  Tika  Ram  with  the  coosent  of 
the  defendant,  and  the  said  arbitrator  not  having  refused  to  act; 
the  defendant  should  not  be  allowed  to  withdraw  from  the  refer* 
ence  without  valid  cause^  and  also  that  under  the  ciicumstances 
stated  the  Court  below  had  no  jurisdiction  to  supercede  the  arbi- 
tration and  proceed  with  the  trial  of  the  suit. 

Maulvi  Ohulam  Mujtaha  and  Babu  Satya  Chandra  Muker- 
ji,  for  the  applicant. 

The  Hon'ble  Pandit  SuTidar  Lai  and  Babu  M.  L.  Sandal,  for 
the  opposite  party. 

AiKHAK,  J. — This  is  an  application  for  the  revision  of  a 
decree  of  the  Court  of  Small  Causes  at  Agra.  The  applicant  filed 
a  suit  against  the  opposite  party.  On  the  2l8t  of  December  1906 
the  Judge  of  the  Court  of  Small  Causes  recorded  a  proceeding 
stating  that  the  parties,  being  identified  by  their  respective 
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1907  vakilsi  stated  that  they  agreed  to  accept  any  decision  on  the  case 
j^j^jfj^  which  should  be  given  by  one  Babu  Tika  Ram,  vakil^  and  that 
Haxid  they  agreed  to  pay  him  any  reasonable  fee  for  arbitration,  the 
BiAz-vD-Dnr.  fee  to  be  paid  by  them  in  equal  shares.  Thereupon  the  Court 
made  a  reference  of  the  matters  in  dispute  to  the  arbitration  of 
Babu  Tika  Bam  and  fixed  his  fee  at  Rs.  46,  ordering  the  parties 
each  to  pay  in  one  half  this  sum.  He  fixed  the  time  within 
which  the  arbitrator  was  to  return  his  award.  The  following 
day  the  plaintiff  stated  that  he  had  paid  his  half  share  of  the  fee 
fixed  for  the  arbitrator  and  asked  that  the  defendant  might  be 
ordered  to  pay  his  half  share.  Upon  this  the  Court  ordered  the 
defendant  to  pay  his  half  share  to  the  arbitrator  or  deposit  it  in 
Court  by  the  4th  of  January  1907.  The  defendant  not  having 
paid  his  share  of  the  fee,  the  plaintiff,  on  the  4th  of  January  1907, 
paid  it  in  on  his  behalf  and  asked  that  the  payment  should  be 
included  in  the  costs  of  the  case.  On  the  same  date  the  learned 
Judge  recorded  an  order  to  the  effect  that  '*  probably  the  defen- 
dant did  not  understand  that  he  would  have  to  pay  in  money  to 
the  arbitrator.^'  It  is  difficult  to  say  how  the  learned  Judge 
arrived  at  this  conclusion  in  the  face  of  what  had  taken  place  on 
the  21st  of  December.  The  learned  Judge  thereupon  ordered  the 
parties  to  nominate  another  arbitrator  who  would  not  charge  any 
fee.  This  not  having  been  done,  the  learned  Judge  superseded 
the  arbitration  and  himself  passed  a  decree  in  the  case.  The 
plaintiff  comes  here  in  revision  contending  that  the  case  having 
been  referred  to  the  arbitration  of  Tika  Ram,  with  the  consent 
of  the  defendant,  and  the  said  arbitrator  not  having  refused  to 
act,  the  defendant  should  not  be  allowed  to  withdraw  from  the 
reference  without  valid  cause,  and  it  is  also  contended  that  under 
the  circumstances  stated  the  Court  below  had  no  jurisdiction  to 
supersede  the  arbitration  and  proceed  with  the  trial  of  the  suit. 

The  learned  vakil  who  appears  for  the  opposite  party  con- 
tends that  the  reference  was  invalid  on  the  ground  that  there  was 
no  application  in  writing,  as  required  by  the  last  paragraph  of 
section  506  of  the  Code  of  Civil  Procedure,  and  in  support  of  his 
contention  relies  on  the  case  of  NusaerwdTijee  Pestonjee  v.  Me  er 
Mynoojieen  KImu  (1).  That  case  was  under  a  special  Regulation 

(1)  (1856)0  Moo.  I.  A.,  184. 
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of  the  Bombaj  Presidenoj^  and  the  application    for  arbitra-         1907 
tion  was  a  private  one  and  not  one  made  in  the  course  of  any    ;    abditl  - 
suit.    It  has  been  distinguished  in  the  case  Shama  Sundram       Hjlxid 
Iyer  v.  Abdul  Latif  (1),  where  it  was  held  that  the  second  para-   Biai-ud-div. 
graph  of  section  506  is  directory  only  and  that  in  a  case  where 
both  parties  consented  to  a  reference  to  arbitration  and  where 
the  order  of  reference  was  made  by  the  Court  in  the  presence  of 
their  counsel  or  advocates^  though  not  upon  a  written  applica- 
tion, such  a  reference  is  not  a  nullity,  but  merely  an  irregularity 
not  a£fecting  the  merits  of  the  case  or  the  jurisdiction  of  the 
Court.    The  Privy  Council  case  was  also  di^inguished  in  the  case 
Luxwmihai  v.  Hajee  Widina  Casaum   (2).    In   my    opinion 
when  the  parties  applied  orally  to  the  Judge,  and   the  Judge 
reduced  their  application  to  writing  and  then  made  a  reference, 
it  was  not  open  to  him,  having  regard  to  the  provisions  of  section 
10  of  the  Code,  to  supersede  that  reference,  the  arbitrator  not 
having  declined  to  act. 

I  accordingly  allow  the  application,  set  aside  the  decree  of 
the  learned  Judge  of  the  Court  of  Small  Causes,  and  direct  that 
the  case  be  dealt  with  in  the  manner  provided  by  his  order  of 
the  21st  of  December  last,  an  extended  date  being  fixed  within 
which  the  arbitrator  shall  give  his  award.  If  the  defendant  does 
not,  within  a  reasonable  time,  pay  in  his  share  of  the  arbitrator's 
fee,  it  shall  be  received  from  the  plaintiff  and  be  included  in 
the  costs. 

The  applicant  will  have  the  costs  of  this  application  in  any 
event. 

(1)  (1899;  I.  L.  R.,  27  Cilo ,  61.  (2)  (1899)  I.  L.  B.,  28  Bom.,  629, 
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1907  APPELLATE  CIVIL. 

Jmn§  SS. 


S$fort  Mr,  Ju9tic$  Richards* 
K ASHI  (Plaivtxfv)  v.  BAJRANQ  PBA8AD  (Dobvdakt).  • 
Aci  No.  IV  0/1882  (Tran$for  of  Fropertif  AeiJ,  $§otion$  92  and  94—  Mort$as9 
»^Sed€mptio»^Smhieqaont  MMitforproJlii  received  h$  mortgagee  harrnd. 
In  A  suit  for  redemption  there  ought  to  he  a  complete  ftDd  final  settle- 
ment  of  ell  aoconntt  hetwten  the  mortgagee  right  np  to  the  time  of  aetoal 
redemption  or  isle,  aa  the  case  may  he.    A  mortgagor   therefore  who  haa 
ohtained  a  decree  for  redemption  and  paid  in  what  was  found  hy  the  decree  to 
he  daefrom  him  oannot  eaheeqnently  tne  for  profits  realiied  hy  the  mortgagee 
in  poiiession,  which  might  and  ought  to  have  heen  taken  into  account  at  the 
time  of  passing  the  decree.     Vinagak  Shivrao  Dighe  t.  Dattatraga  Gopal  (1) 
referred  to. 

The  facts  of  this  case  are  as  follows : — In  the  year  1902  the 
plaintiff  saed  for  redemption  of  certain  mortgaged  property.  A 
decree  was  obtained  on  the  17th  of  December  1902.  On  appeal 
the  amount  decreed  for  redemption  was  increased,  but  the  decree 
was  confirmed  on  the  3rd  of  February  1903.  The  plaintiff  paid 
what  was  due  according  to  tbe  decree  and  got  possession  some 
time  in  the  earlier  part  of  the  year  1903.  The  present  suit  was 
then  instituted  by  the  plaintiff  to  recover  certain  money  which 
he  alleged  was  due  by  tbe  defendant :  he  said  the  defendant 
received  certain  rents  out  of  the  property  from  Augu&t  1902  to 
March  1903.  The  Court  of  first  instance  (Munsif  of  Farrukha- 
bad)  decreed  the  plaintiff's  claim  in  part.  On  appeal^  boweveri 
the  lower  appellate  Court  reversed  the  decree  of  the  Court  of 
first  instance  and  dismissed  the  suit  altogether.  The  plaintiff 
thereupon  appealed  to  the  High  Court. 

Mr.  M.  L.  Agarwala  and  Munshi  OiUzari  Laly  for  the 
appellant. 

Pandit  3f  •  L.  Sandal  and  Lala  Kedar  Nath,  for  the  respondent. 
RiCHABDS,  J. — The  facts  out  of  which  this  appeal  arises  are 
shortly  as  folbws: — In  the  year  1902  the  plaintiff  sued  for 
redemption  of  certain  mortgaged  property.  A  decree  was 
obtained  on  the  17th  of  December  1902.  On  appeal  the  amount 
decreed    for  redemption  was  increased,    but    the    decree    waa 

•  Second  Appeal  No.  1147  of  iro5,  from  a  decree  of  Raj  Nath  Prasad, 
Suhordinate  Jndge  of  Farrukhahad,  dated  the  I6th  of  August  1905,  reTersinga 
decree  of  Upendro  Nuth  Sen,  Maosif  of  Fatehgarh,  dated  the  Ktk  of 
May  1906. 

(1)  (1902)  I.  L.  B.»  26  Bom.,  661. 
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confirmed  on  the  3rd  of  Februarj  1903.  The  plaintiff  jaid 
what  was  due  according  to  the  decree  and  got  possession  some 
time  in  tie  earlier  part  of  the  year  1903.  1  he  present  suit  was  ''T." 
then  instituted  by  the  plaintiff  to  recovei;  certain  money  which  he  p^^^f 
allied  was  due  by  the  defendant :  Le  says  the  defendant  received 
certain  rents  out  of  t!.e  property  from  August  1902  to  March 
1903.  Daring  the  time  that  these  alleged  profits  were  received 
by  the  defendant^  he  was  undoubtedly  in  possession  of  the  pro- 
perty as  mortgagee^  and  it  is  impossible  to  deny  that  the  piesent 
suit  is  a  suit  for  a  further  settlement  and  adjustment  of  accounts 
between  the  plaintiff  and  the  defendant  occupying  the  positions 
of  mortgagor  and  mortgagee.  The  plaintiff  contends  that  what 
Le  is  sued  for  was  not  covered  by  the  previous  accounts  between 
the  parties^  and  according  to  the  judgment  of  the  Couit  of  first 
instance  this  allegation  is  not  without  foundation.  It  is 
contended,  however,  on  behalf  of  the  defendant^  that  the  present 
suit  cannot  be  maintained.  There  is  no  doubt  that  the  settlement 
of  account  between  the  plaintiff  and  the  defendant,  (that  is,  the 
amount  for  which  each  was  liable  to  account)  was  directly  and 
substantially  in  issue  in  the  previous  suit.  I  think  it  absolutely 
dear  that  in  a  suit  for  redemption  there  ought  to  be  a  complete 
and  final  settlement  of  all  accounts  between  the  mortgagor  and 
the  mortgagee,  right  up  to  the  time  of  actual  redemption  or  sale 
as  the  case  may  be.  Section  92  of  the  Transfer  of  Property  Act 
provides  that  in  a  redemption,  suit  the  Court  is  to  pass  a  decree 
ordering  that  an  account  be  taken  of  what  wiU  be  due  to  the 
defendant  upon  a  date  to  be  fixed  by  the  Court,  when  clearing 
the  amount  to  be  due.  Section  94  speaks  of  the  final  adjustment 
of  the  amount  to  be  paid  by  a  mortgagor  in  case  of  redemption. 
In  the  case  Vinayak  Shivrao  Dighe  v.  DaUatraya  Oopal  (1). 
Jenkins,  CJ.,  makes  some  very  cogent  remarks  as  to  what  ought 
to  be  the  result,  between  parties,  of  accounts  in  mortgage  suits. 
I  entirely  agree  with  these  remarks,  and  in  my  judgment  the 
ckum  of  the  plaintiff  in  the  present  case  could  and  ought  to  have 
been  settled  in  the  previous  litigation  and  that  a  separate  suit  does 
not  now  lie.    I  accordingly  dismiss  the  appeal  with  costs. 

Appeal  diemieaed* 

(1)  (1903)  I.  L.  B.,  26  noiB.,  661. 
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JBefore  Mr,  iTuiiice  Sanerji  and  Jir.  Juities  Aikm§n. 
1907  RADHA  BAI  (Plaiktiff)  v.  KAMOD  SINGH  JUri)  othbeb 

June  27.  (Difihdaktb)-  • 

"  Act  No,  XVI  of  1882  CJhauti  Tncumlered  JBtiatea  Act),  iectiont  8  and  28— 

Mortgage—Unlawful  considtratiom^Aot  No,  IX  of  1872  (Indian 
Contract  Act  J,  section  2Z—Act  No,  IV  of  1882  f  Tranefer  of  Iropertff 
Aetjt  iection  48. 

ffeld  that  a  mortgage  exeented  by  a  mortgagor  who  was  at  the  time 
disqualified  under  section  8  of  the  Jhansi  Incombered  Estates  Act,  1882,  was 
a  contract  entered  into  for  an  unlawful  consideration  within  the  meaning 
of  section  23  of  the  Indian  Contract  Act,  and  that  section  43  of  the  Transfer 
of  Property  Act,  1882,  could  not  be  prayed  in  aid  to  empower  the  mortgagee 
to  bring  a  suit  for  foreclosure  after  the  mortgagors'  disability  had  ceased. 

This  appeal  arose  out  a  suit  for  foreclosure  of  a  mortgage 
made  od  the  10th  of  July  1896  by  the  defendants,  Kamod  Slnghi 
Bhagwant  Singh,  Ratan  Singh,  Hira  Singh  and  Mangal  Singh, 
the  last  two  of  whom  were  minors  on  that  date  and  executed  the 
document  through  their  guardian,  Kamod  Singh.  The  defendants 
Nos,  6  and  7  are  the  sons  of  Kamod  Singh  and  were  made 
parties  as  members  of  a  joint  Hindu  family.  The  defendants, 
fihagwant  Singh,  Ratan  Singh,  Hira  Singh  and  Mangal  Singh 
are  the  sons  of  Qandharp  Singh,  who  died  in  1891.  Under  the 
Jhansi  Incumbered  Estates  Act,  No.  XVI  of  1882,  Kamod 
Singh  and  Qandbarp  Singh  had  been  declared  to  be  disqualified 
proprietors,  and  admittedly  were  so  when  they  executed  the  mort- 
gage in  suit.  The  court  of  first  instance  (Subordinate  Judge 
of  Jhansi)  on  this  ground  refused  to  grant  a  decree  for  foreclosure, 
but  passed  a  decree  for  money  against  Bhagwant  Singh  and 
Ratan  Siogh  two  of  the  sons  of  Gandharp  Singh.  The  plaintiff 
appealed  to  the  High  Court,  contending  that  she  was  entitled  to 
a  decree  for  foreclosure,  and  the  defendants  Bhagwant  Singh 
and  Ratan  Singh  filed  objections  under  section  561  of  the  Code 
of  Civil  Procedure  contending  that  the  claim  for  a  money  decree 
against;  them  was  barred  by  limitation. 

Babu  Jogindro  Nath  Ghavdhri  and  Babu  Dwrga  Oharan 
Banerji,  for  the  appellant. 

Mr.  Karamat  Hvsain,  for  the  respondents. 

Bakbbji  and  Aieman,  J  J.— This  appeal  arises  out  of  a  suit 
for  foreclosure  of  a  mortgage  made  on  the  10th  of  July  1896  by 

•First  Appual  No.  221  of  1905  from  a  decree  of  Pramith*  NaU 
B  merji,  Subordinate  Judge  of  Jhansi,  d4ted  the  a2nd  of  May  1906, 
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the  defeDdanis,  Kamod  Singb^  Bhagwant  Slngh^  Ratan  Singh^ 
Hira  Singh  and  Mangal  Singh^  the  last  two  of  whom  were  minors 
on  that  date  and  executed  the  document  through  their  guardian, 
Kamod  Singh.    The  defendants  Nos.     6  and  7  are  the  sons  of 
Earned  Singh  and  have  been  made  parties  as  members  of  a  joint 
Hindu  family.    The  defendants,  Bhagwant  Singh,  Ratan  Singh, 
Hira  Singh  and  Mangal  Singh  are  the  sons  of  Gaudharp  Singh, 
who  died  in  1891.     Under  the  Jhansi  Incumbered  Estates  Act, 
No.  XVI  of  1882,  Kamod  Singh  and  Gandharp  Singh  had  been 
declared  to  be  disqualified  proprietors.     One  of  the  disabilities 
attaching  to  this  declaration  was  that  those  persons  were  incom- 
petent to  mortgage  their  proprietary  rights  in  land  or  any  part 
thereof  [seoEection  8,  clause  (c)  (1)].    Under  section  28,  clause 
(6)  of  the  Act,  this  disability  extended  to  any  person  succeeding 
to  the   proprietary   rights  of  those  pereonp,  and  therefore  to  the 
sons  of  Gandharp  Siogh  after  his  death.     It  is  an  admitted  fact 
that  at  the  date  of  the  execution  of  the  cooditional  ^ale  deed  in 
question,  the  executants  of  that  document  were  labouring  under 
this  disability.    The  Court  below  has  on  this  ground  refused  to 
enforce  the  deed  and  grant  a  decree  for  foreclosure :  but  it  has 
made  a  decree  for  money  against  Bhagwant  Singh  and  Batan 
Singh,  two  of  the  sons  of  Gandharp  Singh,  apparently  overlooking 
the  provisions  of  section  28  to  which  we  have  referred  above. 
If  a  money  decree  could  be  passed  against  those  persons,  there  is 
no  reason  why  a  similar  decree  should  not  have  been  passed 
against  Kamod   Singh.     The  plaintiff  appeals  from  the  decree 
of  the  lower  Court  and  contends  that,  having  regard   to  the 
provisions  of  section  43  of  the  Transfer  of  Property  Act,  she  was 
entitled  to  a  decree  for  foreclosure,  inasmuch  as  the  mortgagors 
were  subsequently  released  from  disability  on  the  3rd  of  Novem^ 
ber    1896.    In    our   opinion   this  plea   cannot    prevail.    The 
consideration  for  the  loan  was  the  mortgage  of  their  property  by 
the  disqualified  proprietors.    Such  a  mortgage  being  forbidden 
by  the  provisions   of  the  Jhansi  Incumbered  Estates  Act,  the 
consideration  was  one  forbidden  by  law.    It  was  also  of  a  nature 
whidi  if  permitted  would  defeat  the  provisions  of  that  Act.    The 
agreement  therefore  was  one  the  consideration  of  which  was 
unlawful  within  the  meaning  of  section  23  of  the  Contract  Act^ 
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1907         and  was  ooDsequently  void.    The  provisions  of  section  43  of  the 
"^2dhI        Transfer  of  Property  Act  cannot  be  applied  to  an  agreement  of 
BAi  this  nature.    This   disposes    of    t^e    first    plea    taken    in    the 

Kaxod  memorandam  of  appeal.  The  second  plea  is  that  the  plaintiff  is 
8IKOH  in  any  event  entitled  to  a  money  decree  against  the  respondents 
Nos.  1  to  6.  This  plea  might  have  prevailed  had  the  claim 
for  a  money  decree  not  been  barred  by  the  law  of  limitation.  The 
bond  provides  that  the  amount  secured  by  it  is  to  be  repaid  by 
annual  instalments  of  Rs.  700,  half  of  which  is  to  be  repaid  on 
the  16th  of  Pus  Sndi  and  the  other  half  on  the  16th  of  Jeth  Sudi 
every  year.  It  further  provides  that  on  the  instalments  remain- 
ing unpaid  for  two  years  the  mortgagors  shall  pay  the  whole  of 
the  amount  together  with  interest  in  a  lump  sum.  It  is  admitted 
that  no  instalment  was  paid.  The  la^  of  the  two  years' instal- 
ments became  payable  on  the  4th  of  June  1898.  Therefore  under 
the  terms  of  the  bond  the  whole  amount  secured  by  it  became 
payable  on  that  date  and  time  began  to  run  under  article  76, 
schedule  II  of  the  Limitation  Act^  from  that  date.  There  is  no 
question  of  waiver  in  this  ca^^e.  As  the  suit  was  not  brought  until 
after  the  expiry  of  six  years  from  the  date  on  which  the  whole 
amount  of  the  debt  became  due,  the  claim  for  a  money  decree 
was  barred.  In  this  view  the  second  plea  taken  in  the 
memorandum  of  appeal  must  fail  and  the  objection  raised  on 
behalf  of  the  respondents  under  section  661  of  the  Code  of  Civil 
Procedure  must  prevail,  the  result  being  that  the  plaintifiTs  suit 
must  stand  dismissed.  We  accordingly  dismiss  the  appeal  with 
eosts,  and,  allowing  the  objections  under  section  6^1  with  C3st8| 
dismiss  the  plaintiff's  suit.  We  do  not  interfere  with  the  order 
of  the  Court  below  in  regard  to  tlie  oosts  of  the  defendants  in  that 
Court. 

Appeal  dismissed. 
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RE  VISIONAL  CRIMINAL.  1907 

July  17. 

Before  Mr,  Justice  Richards. 
DEBI  PRASAD,  (Applioaht)  v.  SHEODAT;  RAI,  Oppositi  Paett.  • 
Criwnnal  ^oeedure   Code,  sections  145,  435  and  ^I'^Bevieion— Procedure-^ 
Irregularity  not  prejudicial  to  either  party. 
In  the  coarse  of  proceedings  commenced  under  section  107  of  tbe  Code 
of  Criminal  Procedure  it  was  found  by  the  Magistrate  that  there  was  a  dispute 
renting  to  land  and  likely  to  cause  a  breach  of  the|peaoe  between  the  two 
parties  before  him.    After  giving  both  an  opportunity  of  being  heard,  the 
Magistrate  passed  ati  order  under  section  146  of  the  Code  maintaining  one 
party  in  possessloiL    Meld  that,  notwithstanding  that  the  procedure  of  the 
Magistrate  was  in  some  respects  defective,  there  was  no  cause  for  the  exercise 
of  tbe  rerisional  Jurisdiction  of  the  High  Court,  inasmuch  as  the  parties  had 
been  given  an  opportunity  of  representing  their  retpective  cases,  and  there 
was  nothing  to  show  that  the  irregularities  in  procedure  which  had  occurred 
had  caused  any  prejudice  to  either.    In  the   matter    of  the  petition  of 
T,  A.Martin  (1)  referred  to.  » 

This  was  an  application  to  revise  an  order  made  under  section 
145  of  the  Code  of  Ciiminal  Procedure.  It  would  appear  that 
the  matter  originated  by  a  police  report  that  there  was  likely  to 
be  a  breach  of  the  peace  between  two  bro  /hers  owing  to  a  dispute 
about  land  and  asking  that  proceedings  should  be  taken  under 
section  107  and  also  under  section  145.  On  the  17th  of  Septem- 
ber 1906  the  Deputy  Magistrate  issued  notices  to  the  parties 
under  section  107  to  show  cause  why  the  parties  should  not  be 
bound  over  to  keep  the  peace.  On  the  5th  of  October  1906  the 
case  came  oD|  and  the  Court,  finding  that  the  dispute  was  really 
a  dispute  about  land,  ordered  the  proceedings  to  come  ou  under 
section  145.  Statements  had  been  put  in  by  both  parties  in  the 
proceedings  under  section  107.  The  parties  attended  in  Court, 
the  patwari  was  examined,  and  the  Court,  finding  that  the 
oppobite  party  had  proved  their  possession,  made  an  order  prodd- 
ing for  the  possession  of  the  opposite  party.  Against  this  order 
Debi  Prasad  applied  in  revision  to  the  High  Court. 

Mr.  W.  Wallach,  for  the  applicant. 

Mr.  If .  Z.  Agarwala,ioT  the  opposite  party. 

BlCHABDB,  J. — ^ThiB  was  an  application  to  revise  an  order 
made  under  section[145  of  the  Code  of  Criminal  Procedure.    It 


•  Criminal  R^Tision  No.  248  of  1907,  against  an  order  of  Niiam-ud-din 
Ahmadf  flret  clatt  Magistrate  of  Qhaiipur,  dated  the  ISth  of  February  1907. 
(1)  (1904)  I.  L.  R.,  27  All.,  296. 
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1907  would  appear  that  the  matter  originated  by  a  poMoe  report  that 
"^^  there  was  likely  to  be  a  breach  of  the  peace  between  two  brothers 
PBiSAD  owing  to  a  dispute  about  land  and  a«*king  that  proceedings 
Shbodat  should  be  taken  under  section  107  and  also  under  section  145. 
^^^'  On  the  17th  of  September  1906  the  Deputy  Magistrate  issued 
notices  to  the  parties  under  section  107  to  show  cause  why  the 
parties  should  not  be  bound  over  to  keep  the  peace.  On  the  5th 
of  October  1906  the  case  came  on^  and  the  Court,  finding  that  the 
dispute  was  really  a  dispute  about  laud,  ordered  the  proceedings 
to  come  on  under  section  145.  Statements  had  been  put  in  by 
both  parties  in  the  proceedings  under  section  107.  The  parties 
attended  in  Court,  the  patwari  was  examined,  and  the  Court 
finding  that  the  opposite  party  had  proved  their  possession,  made 
an  orde;  providing  for  the  possession  of  the  opposite  party.  Of 
course  the  order  of  the  Magistrate  is  made  without  reference  to 
the  merits  of  the  claim  of  either  of  the  parties,  and  they  are  enti- 
tled to  take  such  proceedings  as  they  think  right  to  have  their 
real  title  ascertained  and  declared.  The  object  of  the  section  is 
mcTely  to  prevent  a  breach  of  the  peace  by  maintaining  one  or 
other  of  the  parties  in  the  possession  which  the  Court  finds  they 
had  immediately  before  the  dispute.  In  the  present  case  the 
provisions  of  section  145  were  not  strictly  complied  with.  The 
parties  being  in  Court  and  the  order  being  made  in  their  presenoe 
the  Court  did  not  direct  that  they  should  be  served  personally. 
No  notice  of  the  order  was  fixed  to  any  place  at  or  near  the 
subject  of  dispute.  It  certainly  would  be  well  that  all  Magis- 
trates proceeding  under  section  145  should  in  all  oases  strictly 
comply  with  the  various  provisions  of  the  section,  and  if  I  could 
find  that  the  applicants  here  had  been  in  the  smallest  way  preju- 
diced by  any  omission  to  comply  with  the  provisions  of  the 
section,  I  should  feel  bound  to  set  aside  the  order  oomplained  of. 
Orders  made  by  the  Magistrates  are  not  under  ordinary  circum- 
stances liable  to  be  revised  by  the  High  Court.  There  is  an 
express  provision  in  section  435  of  the  Code  of  Criminal  Proce- 
dure that  the  Court  cannot  under  that  section  deal  with  proceed* 
ings  under  chapter  XII  (in  which  section  145  is  included).  It  has, 
however,  been  held  in  Criminal  Reference  No.  189  of  1903,  that 
the  High  Cburt  can  under  certain  circumstances  interfere  with 
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orders  purporting  to  be  made  under  section  145,  and  this  ruling     *   1907 


was  followed  and  to  some  extent  extended  in  the  case  of  T.  A. 
Martin  (1).  The  facts  in  Criminal  Reference  No.  189  of  1903  Pbasad 
are  somewhat  similar  to  the  facts  in  the  present  case,  and>  as  I  Shiod4t 
have  already  said,  whatever  my  individual  view  of  the  provisions  ^^'' 

of  section  435  might  be,  I  should  follow  that  ruling  and  set  aside 
the  order  if  I  found  that  the  applicant  had  been  in  any  way  pre* 
jndiced  by  the  order.  In  the  present  case,  however,  I  am  quite 
satisfied  that  there  was  a  dispute  about  land;  that  there  was  an 
apprehension  of  a  breach  of  peace  arising  out  of  this  dispute  about 
land,  and  I  find  also  that  the  parties  interested  in  the  dispute 
appeared  and  had  their  case  fully  heard  before  the  Deputy  Ma- 
gistrate. The  order  he  made  is  dated  the  18th  of  February  1907, 
and  the  present  application  was  not  filed  until  the  18th  of  May 
following.  It  also  appears  that  it  took  13  days  to  get  a  copy  of 
the  judgment;  but,  even  allowing  for  this  time,  a  very  consider- 
able period  was  aUowed  to  elapse  before  any  steps  were  taken  to 
set  aside  the  order  of  the  Deputy  Magistrate.  All  the  provisions 
of  section  145  which  were  not  complied  with  are  provisions  enact- 
ed for  the  purpose  of  enabling  both  parties  to  the  dispute  to  have 
their  respective  cases  fully  heard  by  the  Court  after  due  notice. 
In  the  present  case  the  parties  had  notice  and  had  their  respec- 
tive cases  fully  heard,  and  the  learned  couuecI  for  the  applicant 
admits  that  he  is  unable  to  point  out,  or  even  suggest,  any  injury 
suffered  by  his  clients  due  to  the  non-compliance  with  the  provi- 
sions of  the  section.  Section  537  of  the  Code  of  Criminal  Proce- 
dure expressly  provides  that  no  finding,  sentence  or  order  passed 
by  a  Court  of  competent  jurisdiction  shall  be  reversed  or  altered 
on  appeal  or  revision  on  account  of  any  error,  omission  or  irre- 
golarity,  unless  such  irregularity  has  in  fact  occasioned  a  failure 
of  justice.  I  think  it  woald  be  an  extremely  technical  reading 
of  this  section  to  hold  that  the  order  passed  by  the  learned  Deputy 
Magistrate  was  not  an  order  of  a  Court  of  coippetent  jurisdiction 
merely .  because  there  .were  irregularities  in  part  of  the  procedure 
causing  no  injury  to  either  party..  Under  any  circumstance  it  is 
a  matter  entirely  in  the  discretion  of  this  Court  whether  or  not 
it  will  in  revision  set-  aside  an  order,  and  in  exercise  of  this 

(1)  (1904)  I.  L«  R.,  27  All.,  296. 
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1907  discretion  I  refuse  in  the  present  case  to  set  aside  the  order.     With 

— :^^ —    the  consent  of  both  parties  I  make  an  express  direction  that  the 

Pbasad        order  of  the  Magistrate  shall  be  deemed  to  appl  j  only  to  plot  No.  58. 

Shbodat       Inasmuch  as  I  coni?ider  that  it  is  of  the  greatest  importance  that 

^^'  Magistrates  should  strictly  comply  with  the  provisions  of  the  Code, 

I   direct  that  a  copy  of  this  judgment  be  sent  to  the  Deputy 

Magistrate  who  tried  the  case.    The  application  is  rejected. 


1907  APPELLATE  CIVIL. 

JWy  30.  _^___ 

S§f9r§Mr.JusHe$  Dill&m, 
BAN WARI LAL  AVD  othibs  (Pluktxvtc)  «.  MUSAHHAT  QOPI  (Dttiv- 

DArr).« 
Aei(Loeml)  No.  II of  1901  (Agra  Tenaneg  Aei),$9etuml^ (a)'-Umtaium 

^D$findant  r$J^ed  to  CiM  Couri^Aet  No.  Xr  of  1877    (Indian 

Limtation  Act),  9eheduU  II,  ariioh  120. 

Wben^  ander  section  199  of  the  Agra  Tenancy  Act,  1901,  an  order  if 
patted  by  a  BeTenne  Court  directing  the  def endintt  to  file  a  tnit  in  a  CiTil 
Conrt  within  the  time  limited  by  that  tection,  the  ordinary  period  of  limi- 
tation it  thereopon  tatpended  and  the  tpecial  period  proTided  by  the  Tenancy 
Act  it  tnbttitnted. 

The  def endantt  filed  a  tnit]  in  the  Civil  Conrt  within  three  montht.  It 
wat  decided  agalntt  them.  They  appealed,  and  in  appeal  withdrew  their  tnit 
with  liberty  to  bring  a  f reth  tait.  SM  that  the  f reth  tnit,  filed  after  the 
expiry  of  the  period  Hmited  1^  the  order  of  the  BcTenne  Conrt,  wat  barred, 
and  the  defendant^  could  aot  fall  back  upon  the  proTitiont  of  the  Indian 
Limitation  Act,  1877. 

The  facts  of  this  case  are  as  folbws : — 

One  Manick  Chand,  ancestor  of  the  defendant  respondent, 
instituted  a  suit  against  the  plaintiffs  in  the  Revenue  Court  for 
arrears  of  rent  in  respect  of  two  groves  situated  in  mauca  Bithri. 
In  that  suit  the  present  plaintiffs,  who  were  then  defendantSi 
pleaded  that  they  had  proprietary  rights  in  the  grove  in  question. 
Thereupon  the  Revenue  Oourt  passed  an  order  on  the  13th  of 
November  1903,  under  section  199,  clause  (a)  of  Act  No.  II  of 
1901,  requiring  them  to  institute  a  suit  within  three  months  in 
the  Civil  Oourt  for  the  determination  of  such  question  of  title* 
They  accordingly  instituted  a  suit  in  the  Civil  Court,  which  waa 

*  Second  Appeal  No.  606  of  1906,  from  a  decree  of  Pitambar  Jothi, 
flabordinate  Judge  of  Bareilly,  dated  the  24th  of  March  1906,  reverting  a  decree 
of  Udit  Narain  Singh,  Mantif  of  Harali,  Bureilly,  dated  the  a7th  of  June 
1906. 
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dedded  against  them  on  the  13t'i  of  May  1904.  They  appealed 
on  the  20th  of  June  1904,  but  withdrew  the  a|>peal  with  leave  to 
liing  a  fresb  8!iit  on  the  5th  of  September  1904.  Before  the 
appeil  was  filed,  the  Kevenae  Court,  pi*esumably  following  the 
decision  of  the  Muursif,  dated  I3th  May  1904,  gave  an  ex  parte 
decree  for  rent  against  them  on  the  11th  of  June  1904.  The 
]>laintjff8  then  brought  the  present  suit,  on  the  29th  of  March 
1906,  sixteen  months  after  the  parsing  of  the  Bevenue  Court's 
order  referring  them  to  the  Civil  Court,  asking  for  a  declaration 
that  they  were  owners  in  possession  of  the  groves.  The  Court  of 
first  instance  (Mimsif  of  Bareilly)  decreed  the  claim.  The  lower 
uppellate  Court  (Subordinate  Judge  of  Bareilly)  reversed  the 
Hansif^s  decree  and  dismissed  the  suit,  holding  that  it  was  not 
maintainable,  inasmuch  as  it  was  instituted  beyond  the  period  of 
three  mont!:s  allowed  by  the  order  of  the  Revenue  Court,  dated 
13th  -November  1903.  The  plaintiffs  appealed  to  the  High 
Court. 

Dr.  Saiieh  Chandra  Banerji,  for  the  appellants. 
Babu  Sital  Prasad  Ohoshf^ior  the  respondent. 
DiiiLOW,  J. — The  suit  out  of  which  this  appeal  has  arisen  was 
brought  hj  the  plaintiffs  appellants  for  a  declaration  that  they 
are  the  owners  in  possession  of  the  groves  Nos.  2806  and  2814 
fitnated  in  mauza  Bithri.   The  facts  of  the  case  ard  as  follows : — One 
Manick  Chand,  ancestor  of  the  defendant  respondent,  instituted 
a  suit  against  the   plaintiffs  in  the   Revenue   Court  for  arrears 
of  rent  in  respect   of  these  groves.     In  that   suit  the  present 
plaintiffs,  who  were  then  defendants,   pleaded   that  they   had 
liroprietary  rights  in  the  grove  in  question.    Thereupon  the  Rev- 
enue Court  passed  an  order  on  the  13th  of  November  1903,  under 
section  199,  clause  (a)  of  Act  No.  II  of  1901,  requiring  them  to 
institute  a  suit  within  three  months  in  the  Civil  Court  for  the  de- 
termination of  such  question  of  title.    They  aco'ordingly  instituted 
m  suit  in  the  Civil  Court,  which  was  decided  against  them  on  the 
13th  of  May  1904.    Tkey  appealed  on  the  20th  of  June  1904,  but 
withdrew  the  appeal  with  leave  to  bring  a  fresh  suit  on  the  5th 
of  September  1904.    Before  the  appeal  was  filed,  the  Revenue 
Court,  presumably  following  the  decision  of  the  Munsif,  dated 
18th  May  1904,  gave  an  ex  parte  decree  for  rent  against  them  on 
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1907  the  11th  of  June  1904  The  plaintiffs  have  now  brooght  the 
Banwabi  present  suit  on  the  29th  of  March  1905,  sixteen  months  after  the 
hkii  parsing  of  the  Revenue  Court's  order,  referring  them  to  the  Civil 
Hua^MifAT  Court,  aud  the  question  is  whether  such  a  suit  is  maintainable* 
Go?£.  rpj^^  lower  appellate  C  jurt  has  held  that  it  is  not,  inasmaoh  as  it 
was  instijiuted  beyond  the  period  of  three  mpuths  allowed  by  the 
order  of  the  Revenue  Court,  dated  13th  November  1903,  and  has 
dismissed  ths  plaintiffs'  suit.  For  the  appellaots  it  was  ably 
argued  by  Dr.  S'vtish  Chandra  Bmerji  that  the  suit  was  not 
barred  by  the  special  period  of  limitation  provided  by  section  199 
of  Act  No.  II  of  1901,  aud  that  under  article  120  of  schedule  II 
of  the  Limitation  Act,  No.  XV  of  1877,  it  could  be  brought  at 
any  time  within  six  years  from  the  date  when  the  cause  of  action 
accrued  t3  the  plaintiff.  It  was  further  argued  that  the  decision 
of  the  Revenue  Court,  dated  11th  June  1901,  in  the  rent  suit  did 
not  finally  decide  the  question  of  title,  and  that  it  does  not  there- 
fore bar  the  present  suit.  For  the  defendant  respondent  it  was 
contended  that  the  suit  was  barred  by  the  special  period  of  limi* 
tation  provided  by  section  199  and  also  by  the  decision  of  the 
*  Revenue  Court,  dated  11th  June  1904,  decreeiog  the  suit  for  rent. 
I  shall  first  proceed  to  onsider  and  decide  the  question  whether 
or  not  the  limitation  provided  by  flection  199  of  Act  No.  II  of 
1901  overrides  the  longer  period  of  limitation,  namely^  six  years^ 
provided  by  article  120  of  schedule  II  of  Act  No.  XV  of  1877. 
In.  my  opinion  when  an  order  under  section  199  of  Act  No.  II 
of  1901  is  passed  by  a  Revenue  Court  directing  the  defendants 
to  file  a  suit  in  a  Civil  Court  within  the  time  limite<)  by  that 
section  the  ordinary  period  of  limitation  is  thereupon  suspended 
and  the  special  period  provided  by  the  Tenancy  Act  is  substituted. 
There  would  be  no  meaning  in  tlie  Legislature  having  provided 
a  special  period  of  limitation  by  section  199  if  it  were  possible  for 
the  party  affected  by  the  order  under  that  section  to  bring  a  suit 
at  any  time  within  the  ordinary  period  of  limitation.  There  is 
no  authority  on  the  point,  or  at  least  none  has  been  cited,  and  it 
aeems  to  me  that  the  view  taken  by  the  Court  below  is  the  only 
reasonable  view.  It  is  clear  that  the  effect  of  the  withdrawal  hj 
the  plaintiffs  of  their  former  suit  is  the  same  as  if  thej  had  never 
brought  such  a  suit.    They  have,  therefore^  entirely  failed  to 
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obey  the  order  of  13fch  November  1903  which  dii'ecfced  them  to 
bring  a  suit  in  a  Civil  Court  within  three  months  from  the  date 
of  sach  order^  and  the  present  gait  is  therefore  barred.  I  accord- 
ingly decide  this  point  against  the  plaintiffs  appellants.  In  this 
i?iew  it  18  unnecessary  to  decide  the  second  question  as  to  whether 
or  not  the  decision  by  the  Revenue  Court  in  the  rent  case  bars 
the  present  suit.  The  appeal  therefore  fails  and  is  dismissed 
with  costs. 

Appeal  dismissed. 


1907 


JBe/ort  Mr,  jM$Ue$  Banerji  and  Mt\  Jutiiee  Aikman, 

EMPEROR  V.  MAHENDBA  SINQH  akb  avothib .• 

Criminal  Procedure  Code,  ieetions  110  and  626^8eeurii$f  for  good  hehaviouf"^ 

Tramfer, 

Stld  that  proceedings  ander  section  110  of  the  Code  of  Criminal  Proce* 
dnre  cannot  be  transferred  to  any  Court  oatside  the  district  within  which  sach 
proceecUngs  haye  been  lawfoUy  instituted.  In  ih$  matter  of  the  petition  of 
Amar  Singh  (1)  and  In  the  matter  of  the  ^petition  of  Gndar  Singh  (2) 
followed. 

Ih  this  case  proceedings  under  section  110  of  the  Code  of 
Criminal  Procedure  were  pending  against  two  persons  by  name 
Chandhri  Mahendra  Singh  an'd  Ujagar  Singh  in  the  Court  of  a 
Deputy  Magistrate  of  the  Etawah  district.  Several  witnesses 
had  been  examined^  and  the  case  stood  adjourned  for  a  few  days^ 
when  the  Magistrate  of  the  district  ordered  two  Tahsildars  to 
proceed  to  the  locality  and  collect  evidence  bearing  on  the  case. 
Mahendra  Singh  and  Ujagar  Singh  thereupon  applied  to  the 
High  Court  for  the  transfer  of  the  proceedings  against  them  to 
some  other  district  upon  the  ground  that  the  action  of  the  District 
Magistrate  had  seriously  prejudiced  their  chances  of  being 
discharged. 

Mr.  0,  Boss  Alston,  for  the  applicants. 

The  Assistant  Government  Advocate  (Mr.  W.  K.  Porter)  for 
the  Crown. 

Banebji  and  Aikman,  JJ.— It  has  been  held  by  this  Court 
in  In  the  matter  of  the  petition  of  Amar  Sivgh  (1)  and  in  In  the 
^Mtttr  of  the  petition  of  Oudar  Singh  (2)  that  a  case  like  the 

•MisoeUaneons  No.  97  of  1907. 
0)  (1898)  T.  L.  B..  16  All.,  9.        (2)  (1897)  I.  L.  R..  19  AH..  29i; 
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1907  present  cannot  be  transferred  to  another  district.     The  question 

EMPBhOE      ^  ^P^^  *^  argument,  but  we  do  not  feel  ourselves  justified  in 

^,    ^'  disregarding  these  rulings.    We  therefore  dismiss  the  application. 

Mahi-kdba       .      r^         ^  .  ^  -   ,  .  ,        ,       , 

8IXGH.        At  the  same  time  we  cannot  approve  of  the  action  taken  by  the 

District  Magistrate,  however  well-intentioned  that  action  may 

Lave  been,  specially  having  regard  to  the  fact  that  the  case  might 

come  before  himself  in  appeal  under  section  406  of  the  Code  of 

Criminal  Procedure. 

1907  APPELLATE  CIVIL. 

Julif  24. 

Before  Jfr.  Juitice  Saner ji  and  Mr,  Juttiee  AiJkman, 

LOHRE  (PLUNTin)  «.  DEO  HANS  akd  akotheb  (Divbvdantb).* 

Appeal— 'FartieiSitoppel^'^oeedure, 

,  Tlie  plaintiif  haTing  obtained  a  decree  against  one  of  two  defendants 

acquiesced  in    that  decree,  bat   the  defendant  judgment-debtor  appealed, 

making  the  other  defendant  also  a  party  to  his  appeal,  with  the  result  that 

the  plaintiff's  suit  was  dismissed.    Held  that  it  was  not  open  to  the  plaintiff 

in  second  appeal  to  contend  that  the  Court  below  should  have  made  a  decree 

against   that  defendant  with    regard   to    whom  he  had  acquiesced  in  the 

dismissal  of  his  suit.    Farzand  Ali  Khan  v.  Bitfnillah   Begam  (1)  followed. 

The  plaintiff  in  this  case  sued  a  tenant,  one  Deo  Hans,  for  rent. 
The  tenant  pleaded  payment  of  the  whole  rent  to  81  ta  Ram,  the 
plaintiff^'s  co-sharer  in  the  holding.  The  Court  of  first  instance 
decreed  the  suit  as  against  Sita  Bam  and  dismissed  it  qud  Deo 
Hans.  Sita  Ram  then  appealed,  making  Deo  Hans  a  party  to 
his  appeal,  but  the  plaintiff  acquiesced  in  the  decree  which  he  had 
obtained  against  Deo  Hans  alone.  The  lower  appellate  Court 
(District  Judge  of  Agra)  allowed  Sita  Ram's  appeal,  and  dismis- 
sed the  suit.  The  plaintiff  appealed  to  the  High  Court,  urging 
that  the  Court  below  was-  wrong  in  dismissing  the  plaintiff's 
claim  as  against  both  defendants. 

Pandit  Mohan  Lai  Sandal^  for  the  appellant. 

Pandit  Baldeo  Ram  Dave,  for  the  respondent  Sita  Ram. 

Bakerji  and  Aikman,  JJ. — The  suit  which  has  given  rise 
to  this  appeal  was  brought  by  Lohje,  appellant,  against  Deo  Hans, 
respondent,  for  arrears  of  rent  for  the  years  1309  to  1312  Fasli. 

•  Second  Appeal  No.  158  of  1906  from  a  decree  of  F.  E.  Taylor.  District 
Judge  of  Agra,  dated  the  12th  of  December  1906  reversing  a  decree  of  Habib* 
Ullah,  Isiistant  Collector,  Agra,  dated  the  28th  of  Jane  1906. 

(1)  (1904)  I.  L   R.,  87  All.,  23. 
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The  plaintiff  joined  as  a  defendant  to  the  suit  Sita  Ram^  respon* 
dent,  who,  he  said,  was  his  co-sharer  and  had  refused  to  join  in 
bringing  the  suit.  The  Court  of  first  instance  dismissed  the  claim 
as  against  Deo  Hans  and  decreed  it  against  Sita  Ram.  The 
plaintiff  acquiesced  in  this  decree  and  did  not  appeal  against  that 
part  of  it  which  dismissed  his  claim  against  Deo  Hans.  Sita  Ram 
appealed,  making  the  plaintiff  and  Deo  Hans  respondents  to  the 
appeal.  The  lower  appellate  Courb  decreed  the  appeal  and  dis- 
missed the  suit.  The  plaintiff  has  preferred  this  appeal,  and  con- 
tends that  the  Court  below  ought  to  have  made  a  decree  in  his 
favour  against  Deo  Hans.  This  contention  is  untenable.  The 
plaintiff  having  submitted  to  the  decree  of  the  first  Court  dismis- 
sing the  claim  against  Deo  Hans,  and  there  being  no  appeal  by 
the  plaintiff  against  Deo  Hanp,  the  appellate  Court  could  not 
on  the  appeal  of  Sita  Ram  make  a  decree  in  favour  of  one  res- 
pondent against  the  other.  Several  rulings  having  been  cited  to 
ns,  but  the  case  most  in  point  is  that  of  Farzand  Ali  Khan  v. 
Bismillah  Begam  (1).  This  ruling  is  again'^t  the  appellant. 
The  appeal  fails  and  is  accordingly  dismissed  with  costs. 

Appeal  dismissed. 


1907 


LOHBl 

V. 

Dbo  Haki . 


JBifore  Sir  John  Stanley,  Knight,  Chief  Justice,  and  Mr,  Justice  Sir  William 

Surkitt, 
BALAK  PUBI  (Devbitdaht)  v.  DUKGA  (Piaiktiff)  AKD 

OTHERS  (DBFBXDA^TB).  * 

Civil  Procedure  Code,  section  365 — Death  of  sole plainlijff-^ Claim  of  one  of 
the  defendant  9  to  continue  the  $uit  as  j^laint  iff -^Abatement  of  suit,  - 
Tho  original  plaintiff  Bued  for  redemption  of  a  mortgage  executed  by  her 
father.  She  claimed  as  tbe  only  nnraarried  daughter  of  three,  arraying  aa 
def«adant8,  beaidea  the  mortgagee,  her  suryivlng  married  sister  and  the  minor 
children  of  the  second  sister,  deceased.  During  the  pendency  of  tho  suit  the 
plaintiff  died«  Meld  that,  the  claim  being  personal  to  the  plaintiff,  the  suit 
abated  and  that  the  surriying  sister  could  not  be  permitted  to  carry  on  the 
suit  in  substitution  for  the  original  plaintiff. 

This  was  a  suit  brought  by  one  Musammat  Parbhawati,  one 
of  the  four  daughters  of  one  Nar  Singh  Bhan,  for  redemption  of 
two  mortgages  of  the  7th  of  July  1871  and  26th  of  September 
1&71,  executed  in  favour  of  the  Akhara  Panchaiti  to  secure  two 

*  First  Appeal  No.  91  of  1905  from  a  decree    of  Rajnath  Sahib,  Sub- 
ordinate Judge  of  Allahabad,  dated  the  24th  of  March  1005. 

(1)  (1904)  I.  L.  R..  27  All,  28. 
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1907  sums  amounting  together  to  Rs.  6,000.  Nar  Singh  Bhan  died  on 
Balak  tbe  let  of  July  1886,  and  upon  his  death  some  litigation  ensued 
^^^^  between  the  parties  who  were  interested  in  his  property,  and  on 
DuBGA.  the  19th  of  February  1895  possession  of  the  substantial  part  of 
the  mortgaged  property  was  surrendered  by  the  Akbara  to  the 
surviving  three  daughters  of  the  mortgagor;  only  a  small  tiled 
house  of  little  or  no  value  remaining  with  the  mortgagees.  The 
plaintiff  Musammat  Parbhawati  was  at  this  time  a  minor.  The 
present  suit  was  instituted  by  Musammat  Parbhawati  on  the  12th 
of  May  1904,  but  on  the  6th  of  December  1904,  after  the  plead- 
ings bad  been  filed  by  the  respective  parties,  the  plaintiff  died. 
IJpon  her  death,  however,  an  application  was  made  by  Musam- 
mat Durga,  one  of  the  plaiutifi's  married  sisters,  a  defendant  in 
the  suit,  to  have  her  name  removed  from  the  list  of  defendants 
and  substituted  as  the  sole  plaintiff.  The  Court  below  acceded 
to  this  application,  caused  the  name  of  Musammat  Durga  to  be 
entered  on  the  record  as  plaintiff  in  place  of  her  sister  and  pass- 
ed a  decree  in  her  favour.  From  this  decree  the  defendant  Balak 
Puri  appealed  to  the  High  Court. 

The  Hon'ble  Pandit  Sundar  Lai  and  Babu  Durga  Char  an 
Banerji,  for  the  appellant. 

Maulvi  Rahmat'Ullak  and  Babu  Jogindro  Nath  Mukerji, 
for  the  respondents. 

Stanley,  C.J.,  and  Bubkiit,  J. — This  is  an  appeal  against 
the  decree  of  the  Subordinate  Judge  of  Allahabad  in  a  suit 
brought  by  Musammat  Parbhawati,  one  of  the  four  daughters  of 
one  Nar  Singh  Bhan,  for  redemption  of  two  mortgages  of  the  7th 
of  July  1871  and  26th  of  September  1871,  executed  in  favouiLof 
the  Akhara  Pancbaiti  to  secure  two  sums  amounting  together  to 
Rs.  6,000.  Nar  Singh  Bhan  died  ou  the  1st  of  July  1886,  and  upon 
his  death  some  litigation  ensued  between  the  parties  who  were 
interested  in  his  property.  lb  is  unnecessary  to  deal  with  this 
/itigation  ;  suffice  ifc  to  say  that  on  the  19th  of  February  1895 
possession  of  the  substantial  part  of  the  mortgaged  property  was 
surrendered  by  the  Akbara  to  the  three  surviving  daughters  of 
the  mortgagor;  only  a  small  tiled  house  of  little  or  na  value 
remained  with  the  mortgagees.  The  plaintiff  Musammat 
Parbhawati  was  at  this  time  a  minor.     It  is  alleged  by  the  Akhara 
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Pancbaiti  that  on  the  5th  of  February  1896  a  sum  of  Rs.  5,700         jgor 
was  paid   to  the  daughters  of  Narsingh    Bhan  as  representing        ^ 
surplus  collections  of  the  profits  recovered   by  the  Akhara  as         Pubi 
mortgagees.    Whether  or  not  this  sum  was  i»id  it  is  unnecessary       Dto'ga 
for  us  to  determine.     We  did  not  think  it  necessary,  in  the  view 
which  we  take  of  the  case,  to  ask  Mr.  Banerji^  the  learned  advo- 
cate for  the  appellant,  to  lay  before  us  the  evidence  in  support  of 
this  alleged  payment.    The  learned  Subordinate  Judge  appears 
to  have   had  considerable  doubt  as  to  whether  this  payment  was 
made  or  not;  but  as  wo  have  said,  however  this  may  be,  we  do 
not  consider  it  necessary  to  determine  it  in  the  present  appeal. 

On  the  12th  of  May  1904  the  present  suit  was  instituted  by 
Mu£ammat  Parbhawati  abovementioned,  but  on  the  5th  of  Decem- 
ber 1904,  after  the  pleadings  had  been  filed  by  the  respective 
parties,  Musammat  Parbhawati  died.  Now  on  a  peiusal  of 
the  plaint  it  is  clear  beyond  doubt  that  the  right  which  she 
claimed  was  a  personal  right.  Her  case  was  that  as  the  unmar- 
ried daughter  of  her  father,  Nar  Singh  Bhan,  she  was  at  the  time 
of  his  death  entitled  to  the  entire  of  his  property  to  the  exclu- 
aion  of  her  sisters.  Her  claim  is  set  forth  in  the  second  paragraph 
of  the  plaint.  Her  surviving  sister  Musammat  Durga,  and  also 
the  heirs  of  a  deceased  sister,  were  sued  as  defendants  in  the  suit. 
If  Musammat  Parbhawati  lad  lived  and  the  suit  had  come  to  a 
hearing  daring  her  life  and  been  determined  in  her  favour,  she 
would  have  beeu  en  tided  to  the  exclusion  of  Musammat  Durga 
and  the  other  defendants  to  the  property  in  dispute,  for  the  estate 
of  a  Hindu  daughter,  and  that  estate  would  have  determined 
with  her  death,  and,  therefore,  it  appears  to  be  clear  that  her  suit 
was  one  to  establi-h  a  personal  right,  and  it  did  not  survive,  but 
abated  upon  her  death.  Upon  her  death,  however,  an  applica- 
tion was  made  by  Musammat  Durga  who  was,  as  we  have  said, 
a  defendant  in  the  suit,  to  have  her  name  removed  from  the  list 
of  defendants  and  substituted  as  the  sole  plaintiff.  The  Court 
below  acceded  to  this  application,  we  think  improperly.  The 
claim  of  the  plaintiff  Parbhawati  being  a  personal  claim  did  not 
survive;  on  the  contrary  the  suit  abated  upon  her  death,  and  it 
was  not  competent  for  the  Court  below  to  substitute  Musammat 
Dorga  as  plaintiff  in  her  place. 
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We  now  make  the  order  which  the  Subordinate  Judge  should 
have^  in  our  opinion^  passed,  an  1  declare  that  the  suit  abated  on 
the  death  of  the  original  plaintiff,  Musammat  Parbhawati,  and 
that  the  order  substituting  Musammat  Durga  as  plainliff  in  ber 
stead  should  not  have  been  made.  We  give  the  costs  of  the  appeal 
to  the  appellant. 

We  think  it  right  to  say  that  our  judgment  in  this  appeal  ia 
not  to  be  taken  as  in  any  way  prejudicing  the  right  of  Musammat 
Durga  to  im-titute  any  suit  she  may  be  advised  against  the 
appellant  in  respect  of  the  mortgaged  property. 

Appeal  decreed, 

REVISIONAL  CRIMINAL 


Before  Mr,  Jutiioe  Sir  George  Knox, 
EMPEROR  V.  TABARAK  ZAMAN  KHAN.  • 
Act, No.  ZLV 0/1860  (Indian  Penal  CU>de},  eeetiom  182,211— Criminal  Fro- 

eedure  Code,  section  195 — Information  given  to  the  police  alleged  to  he 

falie— 'Procedure— Notice. 

Where  a  District  Mngistrate  upon  a  report  made  by  the  police  that  infer* 
motion  given  to  them  charging  a  person  with  a  specific  crime  is  false,  orders 
the  person  giylng  snch  information  to  be  prosecuted  under  section  211  of  the 
Indian  Penal  Code,  such  order  is  not  an  order  to  which  section  195(5)  of  the 
Code  of  Criminal  Procedure  applies,  neither  is  the  order  passed  without  juris- 
diction if  no  previous  notice  to  show  cause  is  given  to  the  accused.  The  more 
proper  course,  however,  would  be  to  let  the  informant  bring  his  witnesses 
into  Court,  hear  them  out,  and  then,  if  the  case  was  considered  to  be  a  false 
case,  to  pass  an  order  that  the  informant  should  be  tried  under  section  211  of 
the  Indian  Penal  Code.  Queen  Empress  t.  Oanga  Ram  (I),  Emperor  v.  Tula 
(2)  and  Haibat  Khan  v.  Emperor  (3)  distinguished. 

The  facts  of  this  case  are  as  follows  :— 

One  Tabarak  Zaman  Khan  on  the  7th  June  last  sent  a  letter 
written  by  himself  through  his  servant  Samera  to  the  Sub-Ins- 
pector of  Kampil  Police  Circle,  charging  one  Sukha  Ahir  with 
having  committed  theoflfenceof  theft.  The  police  investigated 
the  case,  and,  considering  the  charge  not  proved,  sent  in  what 
is  known  as  Tiakeha  B.  They  asked  that  the  case  might  be 
expunged  from  the  register  of  crimes  and  that  a  case  might  be 

*  Criminal  Reference  No.  685  of  1907,  by  Muhammad  Ishaq  Khan,  Seasions 
Judge  of  Farrukhabad,  in  respect  of  an  order  of  D.  Calnan,  District  Magistrate 
of  Farrukhabad,  dated  the  18th  of  July  1D07. 

(1)  (1885).I.  L.  R.,  8  AIL,  88.        (2)  (1007)  I.  L.  R..  29  AlL,;587. 
(8)  (1906)  I,  L.  R.,  83  Calc.,  81. 
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institute  J  against  Tabarak  Zaman  Khan  for  having  given  false 
information  to  the  Police.  The  proceedings  never  went  any 
farther  and  never  reached  any  Court.  The  District  Magistrate 
after  perusing  them  passed  an  order  to  the  effect  that  a  case 
might  be  instituted  against  Tabarak  Zaman  Khan  and  that  he 
should  be  charged  with  having  committed  an  off*ence  under 
section  211  of  the  Indian  Penal  Code.  Against  this  order 
Tabarak  Zaman  Khan  applied  in  revision  to  the  Sessions  Judge^ 
who,  being  of  opinion  that  the  Magistrate's  order  was  irregular 
as  having  been  passed  without  notice  to  Tabarak  2jaman  Khan^ 
submitted  the  record  to  the  High  Court  under  section  438  of  the 
Code  of  Criminal  Procedure  with  the  rccommnendation  that  the 
Magistrate's  order  should  be  set  aside. 

Knox,  J. — Tabarak  Zaman  Khan  on  the  7th  June  last  sen 
a  letter  written  by  himself  through  his  servant  Sumera  to  the 
Sub-Inspector  of  Kampil  Police  Circle,  charging  one  Sukha  Ahir 
with  having  committed  the  offence  of  theft.  The  police  investi- 
gated the  case,  and,  considering  tfie  charge  not  proved,  sent  in 
what  is  known  as  naksha  B.  They  asked  that  the  case  miglit 
be  expunged  from  the  register  of  crimes  and  that  a  case  might  be 
instituted  against  Tabarak  Zaman  Khan  for  having  given  false 
information  to  the  Police.  The  proceedings  never  went  any 
farther  and  never  reached  any  Court.  The  District  Magistrate 
after  perusing  them  passed  an  order  to  the  eff*ect  that  a  case 
might  be  instituted  against  Tabarak  Zaman  Khan  and  that  he 
should  be  charged  with  having  committed  an  offence  under  sec« 
tion  211  of  the  Indian  Penal  Code.  The  learned  Sessions  Judge 
was  asked  to  consider  this  order  and  to  send  it  on  to  this  Court 
for  revision.  He  has  done  so.  He  considers  that  in  passing  the 
order  he  did,  the  Magistrate  took  action  under  section  195,  clause 
(b)  of  the  Code  of  Criminal  Procedure.  He  is  of  opinion  that  the 
applicant  should  have  been  given  an  opportunity  to  prove  the 
charge  which  had  been  brought  by  liis  servant,  and  that  an  order 
of  this  kind,  being  an  order  prejudicial  to  Tabarak  Zaman  Khan, 
should  not  have  been  passed  without  notice  given  to  Tabarak 
Zaman  Khan.  The  order  passed  by  the  Distiict  Magistrate  could 
not  have  been  an  order  under  section  195(6)  of  the  Code  of 
Criminal  Procedure.    By  making  his  report  at  the  police  thana 
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at  Eampil|  Tabarak  Zaman  Khan  had  committed  no  ofifence  io, 
or  in  relation  tO|  any  proceeding  in  any  Court,  the  more  eO;  as  he 
did  Dot  follow  up  his  report  by  complaiDt  in  any  Court.  Section 
.195(6)  has  no  application  to  the  case,  and  the  argument  based  by 
the  learned  Sessions  Judge  upon  it  falls  to  the  ground.  The 
cases  which  the  learned  Sessions  Judge  has  referred  to  in  his 
letter  of  reference  to  this  Court,  viz.,  King  Emperor  v.  Ganjfa 
12am  (1)  and  Emperor  v.  Tula  (2),  refer  to  complaints  which  had 
been  lodged  in  a  Criminal  Court,  and  in  both  these  cases  no 
further  action  could  be  taken  against  the  complainant  except 
under  a  sanction  expressly  given  under  Eection  195  (6)  of  the 
Code  of  Criminal  Procedure.  The  case  of  Haibat  Khan  v. 
Emperor  (3)  was  a  case  in  which  *'  a  judicial  inquiry  ^'  had 
been  held  by  a  Court.  Here  also  a  sanction  under  section  195 
(b)  would  have  been  necessary  before  any  action  could  betaken 
against  the  complainant. 

The  argument  that  the  order  should  not  have  been  passed 
without  notice  to  Tabarak  Zaman  Khan,  in  my  opinion  proceeds 
too  fan  If  the  view  taken  by  the  learned  Sessions  Judge  be 
correct,  then  an  order  passed  by  the  District  Magistrate  npon 
what  is  known  as  nakaha  B.  to  the  eflFect  that  an  accused  person 
should  be  sent  up  for  trial  for  murder  or  theft,  when  the  Police 
considers  that  there  is  no  case  of  murder  or  theft,  would  be  an 
order  without  notice  given  to  the  supposed  murderer  or  thief,  to 
show  cau-e  why  such  prejudicial  order  should  not  be  passed 
against  him.  As  a  rule  in  cases  like  the  one  before  me,  the  safer 
and  more  proper  course  is  undoubtedly  to  let  the  informant 
bring  his  witnesses  to  the  Court,  hear  thenj  out,  and  then  pass  an 
order,  if  the  case  is  considered  to  be  a  false  one,  to  the  effect  that 
the  informant  be  tried  for  having  instituted  a  false  case ;  but  I  am 
not  prepared  to  hold  that  the  Magistrate  while  passing  an  order 
like  the  one  under  reference  is  acting  without  jurisdiction  merely 
because  the  informant  had  not  an  opportunity  given  him  to  show 
cause  why  a  ca^e  under  section  211  should  not  be  instituted 
against  him.  The  case  before  me  is  really  one  for  inquiry  under 
section  182  of  the  Indian  Penal  Code,  and  not  under  section  211 

(1)  (1886)  I.  L.  R.,  8  AU.,  88.        (2)  (1907)  I.  L.  R.,  29  AIL,  687. 
(8)  (1905)  I.  L.  R.,  83  Calc,  81.  ' 
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of  the  Indian  Penal  Code.  After  these  remarks  I  decline  to 
interfere^  and  return  the  record  to  the  Court  below  for  such  action 
as  it  may  think  necessary  to  take. 
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Bejbre  Sir  John  Stanley,  Knight,  Chief  Justice,  and  Mr.  Juetiee 

Sir  William  Bnrhitt. 

BUP  CHAND  (Plaikttvv)  «.  DASODHA  akb  avothib  (Diybkpajtts).* 

Guardian  ad  lit^m'^  Appeal—Cfuardian  ad  litem  not  made  a  party  hjf  ajppel- 

lant'-'Zimitation, 

Where  a  gnardian  ad  litem  of  a  defendant  respondent  wai  not  made  a 

party  to  an  appeal  filed  by  the  plaintiif  nntil  after  the  period  of  limitation 

for  filing  inch  appeal  had  expired,  it  was  held  that  the  appeal  was  not  for 

thia  reason   time-barred.    Khem    Karan  t.  Mar  Dayal  (1)  followed. 

The  facts  of  this  case^  so  far  as  they  are  necessary  for  the 
purposes  of  this  report  are  as  follows.  The  suit  was  brought  by 
one  Bup  Chand^  for  a  declaration  that  he  and  his  uncle  Hardwari 
Lal^  were  beneficially  entitled  as  members  of  a  joint  Hindu  family 
to  all  the  ancestral  property  derived  from  one  Narain  Das.  The 
defendant  Musammat  Dasodha^  the  widow  of  Laliu  Mai  a  great 
grandson  of  Narain  Das^  defended  the  suit  upon  the  ground  that 
the  family  was  separate.  Musammat  Dasodha  was  a  minor,  and 
was  represented  in  the  Court  of  first  instance  by  a  guardian  ad 
Utem.  The  suit  was  dismissed.  The  plaintiff  appealed,  but  did 
not  implead  the  guardian  ad  Utem.  When  the  mistake  was 
discovered  an  application  was  made  to  the  High  Court  to  rectify 
the  mistake;  but  this  was  not  done  until  after  the  period  of 
UmitatioD  for  the  appeal  had  expired.  At  the  hearing  a  preli* 
minarj  objection  was  taken  by  the  respondents  that  the  appeal 
was  barred  by  limitation. 

Mr.  W.  WaUach,  the  Hon'ble  Pandit  Swada/r  Lai  and  Babu 
Jogvndro  Nath  Ghxmdhriy  for  the  appellant. 

Pandit  Moti  Lai  Nehru  and  Dr.  Sotiiah  Chandra  Banerji, 
tat  the  respondents* 

Stani-kt,  C.J.,  and  Bubkitt,  J. — Mr.  Jfo^i  Lai  for   the 
respondents  raised  a  preliminary  objection  to  the  hearing  of  this 

•Firat  Appeal  No.  190  of  1906  from  a  decree  of    Nihal  Chandra,  Sub* 
erdlaate  Jnige  of  Sabaranpnr,  dated  the  26th  of  April  1905. 

(1)  (1881)  I.L.B.,4A1^87. 
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1907  appeal^  namely ^  that  it  is  barred  by  liuiitaiion.    The  defendant 

BvFCHin^    respondent  to  the  suit,  Masammat  Da80<)ba,  ia  a  minor  and  was 
«.  represented  in  the  Court  below  by  a  guardian  ad  lit&m.    In  ihe 

memorandum  of  appeal  which  was  filed  the  guardian  ad  litem 
was  not  made  a  party  to  the  appeal  This  it  is  said  was  due 
to  the  fact  that  in  the  copy  of  the  decree  which  was  furnished  to 
the  appcUantff  the  fact  that  there  was  a  guardian  ad  litem  was  not 
stated.  The  memorandum  of  appeal  was  filed  within  time,  but 
the  application  which  was  subsequently  made  to  add  the  name  of 
the  guardian  ad  litem  to  the  record  was  made  some  months  after 
the  expiry  of  the  time  allowed  for  the  presentation  of  the  appeal. 
It  is  now  said  that  the  appeal  was  not  complete  until  the  guardian 
ad  litem  was  added,  and  that  when  that  was  done  the  appeal  was 
barred  by  the  Statute  of  Limitation.  It  has  been  decided  in  a  case 
in  this  Court,  namely,  the  oabe  of  Khem  Karan  v.  Ha/r  Dayal  (1) 
that  a  suit  may  be  brought  against  a  minor  before  a  guardian  has 
been  appointed  and  that  limitation  runs  from  the  date  of  the  plaint 
and  not  from  the  appointment  of  the  guardian.  We  think  that  a 
memorandum  of  appeal  should  be  governed  by  the  same  consider- 
ations. We  may  point  out  that  a  guardian  ad  litem  is  not  a  party 
to  a  suit  or  appeal.  He  is  merely  named  in  the  record  as  the 
person  appointed  by  the  Court;  to  look  after  the  interest  of  the 
minor.  We  think  that  the  memorandum  of  appeal  was  filed 
within  time,  and  that  there  is  no  substance  in  the  objection. 
We  therefore  disallow  the  objection. 

We  now  come  to  the  merits  of  the  appeal.    The  plaintitf, 
Bnp  Chand,  who  is  a  grandson  of  one  Narain  Das,  deceased, 
brought  the  suit  out  of  which  the  appeal  has  arisen  for  a  declara- 
tion that  he  and  his  uncle  Hardwari  Lai  were  beneficially  entitled 
to  all  the  ancestral  property  derived  from  Narain  Das,  on  the 
allegation  that  the  descendants  of  Narain  Das  formed  a  joint 
Hindu  family,  and  that  he,  the  plaintiff,  and  Hardwari  Lai 
as  the  surviving  male  members  of  that  family  were  now  entitled 
absolutely  to  the  entire  property.    The  defendant  Musammat 
Dascdha  is  the  widow  of  Lalu  Mai,  deceased,  who  was  a  great* 
grandson  of  Narain  Das.    She  claimed  through  her  husband  a  life 
inteiMt  in  one-loarth  of  the  property  of  Narain  Das.    The  parol 
(1)0881)  I.L.B.,4A11.,I7. 
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evidence  which  witfl  given  in  support  of  Modammat  Daaodht'i  oise         1907 

was  extremely  nnsatisfactory,  in   fact  so  weak  as  to  be  almost    ritpChaw 

worthless,  but  a  number  of  documents  were  adduced  in  evidenoe  «• 

wbidi  satisfied  the  learned  Subordinate  Judge  that  prior  to  and  at 

the  death  of  Lalu  Mai  in  July  1903^  the  fumily  had  ceased  to  be 

joint.     We  think  it  unnecessary  to  refer  particularly  to  these* 

documents.    In  the  lengthy  judgment  of  the  Subordinate  Judge 

they  are  referred  to,  but  we  may  point  out  that  one  or  two  of 

these  seem  to  form  an  insurmountable  barrier  to  the  granting  of 

the  relief  which  the  plaintiff*  seeks.    On  the  30th  of  June  1902, 

a  document  which  is  called  a  deed  of  compromise  was  prepared 

between    Musammat    Qomi    as    the    certificated    guardian    of 

Mnsammat  Dasodha,  the  widow  of  Lalu  Mai,  which  is  signed  by 

Hardwari  Mai  and  also  by  Eedar  Natb;  a  grandson  of  Narain 

Das,  in  which  the  ancestral  property   was  divided  between  the 

members  of  the  family.    Now  the  plaintifi*  Rup  Chand  was  no 

party  to  this  instrument,  but  we  find  that  shortly  after  its  execn- 

tioD,  namely,  on  the  5th  of  July  1902,  he  executed  a  bond  in  favour 

of  a  creditor  in  which  he  hypothecated  one-fourth  of  the  property 

describing  himself  as  being  the  owner  of  one-fourth.    In  that  bond 

he  gives  an  assurance  to  his  creditor  that  he  was  the  absolute  owner 

of  the  one  fourth,  without  the  partlbipation  of  anyone  else.    A 

similar  bond  was  executed  by  him  on  the  25th  March  1903.    In 

view  of  these  documents,  which  are  supported  by  a  number  of  other 

docnments  to  which  we  have  not  been  particularly  referred,  we 

think  that  the  family  was  not  joint  at  the  date  of  their  execution 

and  that  the  Court  below  could  not  have  come  to  any  other 

oonclusion  than  that  at  which  it  arrived.    We  dismiss  the  appeal 

with  costs. 

Appeal  dismissed. 
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1907  ^^t<^^  Sir  Jdhm  StanUjf,  K»igM^  Chief  Juttie§,  and  Mr.  JuiHe§  Sir  WilUam 

Kovembir  25.  BwrtiU. 

DHANKA  (Plaiktiif)  •.  UMEAO  SINaH  (Db?ihdakt).  • 

Aoi  (Local J  No,  II  oS  1901  {^Agra  Tenancy  Act),  eeetion  201—  Act  Ko,  I  of 
1872  (Indian  Svidenoe  Act),  section  ^'^EvideneC'^BreiumpHon'^Bscard 
of  plaintiff's  name  as  a  eo^sharer, 

•  Meld  that  the  presumption  enjoined  by  section  201,  claose  (8)  of  the 
Agra  Tenancy  Act,  1901,  is  not  conolasiye,  bat  may  be  rebutted  by  evidence 
offered  to  the  contrary.    JBanwari  Lai  t.  Niadar  (1)  referred  to. 

This  was  a  suit  for  profits   brought  by  a  plaiDtiff^  who  was 

•  reoorded  in  the  khewat  as  the  owner  of  one-third  of  the  property 
in  respect  of  which  the  claim  was  brought.  The  plaintiff  was 
the  widow  of  Beni  Ram,  who  predeceased  his  father  Bam  Prasad. 
The  defendant  Umrao  Singh  was  a  surviving  son  of  Bam  Prasad. 
The  plaintiff  appears  to  have  been  in  possession  and  in  receipt  of 
the  profits  without  objection  on  the  part  of  the  persons  legally 
entitled  down  to  the  year  1900.  In  that  year,  however,  Umrao 
Singh  brought  a  suit  against  the  plaintiff  for  a  declaration  that 
she  was  not  entitled  to  a  share  of  the  profits  of  this  property. 
This  suit  resulted  in  a  compromise,  by  which  Umrao  Singh  agreed 
to  pay  Musammat  Dhanka  Bs.  10  per  mensem  and  undertook  not 
to  alienate  the  property  during  Dhanka's  life-time.  The  compro- 
mise^ however,  does  not  appear  to  have  been  acted  upon,  for  even 
after  it  was  entered  into  Musammat  Dhanka  sued  for  and  obtain- 
ed decrees  for  profits,  nor  was  the  khewat  amended  in  accordance 
with  the  terms  of  the  compromise.  The  present  suit  was  decreed 
in  part  by  the  court  of  first  instance  (Assistant  CoUeobor),  but  on 
appeal  the  lower  appellate  court  (District  Judge  of  Bareilly)  find- 
ing on  the  evidence  that  the  plaintiff's  name  was  recorded  merely 
aolatu  eauad,  and  that  she  was  not  in  fact  a  co-sharer,  allowed 
the  appeal  and  dismissed  the  plaintiff's  suit.  The  plaintiff 
appealed  to  the  High  Court.  This  appeal  came  before  a  Division 
Bench,  the  members  of  which  differed  as  to  the  effect  to  be  given 
to  section  201,  cl.  (3),  of  the  Agra  Tenancy  Act,  1901,  and  the 
decree  accordingly  followed  the  judgment  of  Knox,  J.,  who  agreed 
with  the  court  below  {See  Weekly  Notes,  1907,  page  43).  The 
plaintiff  thereupon  appealed  under  section  10  of  the  Letters  Patent. 

^  Appeal  No.  18  of  1907  under  section  10  of  the  Letter!  Patent,  from  the 
,    judgment  of  Knox,  J,  dated  the  8th  January  1907,  in  S.  A.  No.  1090  of  1906, 
(I)  (1906)  I.  L.  B.,  29  AIL,  158. 
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Dr.  Satiah  Chandra  Banerji,  for  the  appellant.  1907 

Babu  SUal  Praaad  Ohoah,  for  the  respondent.  i>rakka 

Stahlbt,  C.J.,  and  Burkitt,  J. — ^The  question   in    this  •• 

appeal  is  whether  the  words  ''shall  presume/'  in  sub-section  (3)        Sives. 
of  section  201  of  the  Tenancy  Act,  No.  II  of  1901,  should  be 
construed  in  their  ordinary  sense  or  as  meaning  ''  shall  conclu- 
sively presume.'*     If  the  latter  meaning  is  to  be  put  upon  the 
language,  a  plaintiff  who  is  recorded  proprietor  would  be  entitled 
to  a  decree  in  the  Revenue  Court  as  a  matter  of  course.    The 
question  is  by  no  means  free  from  difficulty.    A  presumption  of 
law  is  merely  an  arbitrary  inference  which  the  law  directs  a  Judge 
to  draw  from  particular  facts,  and  which  may  be  either  conclu- 
sive or  rebuttable.     It  is  ordinarily   rebuttable.    The   words 
''shall  presume '*  when  used  in  the  Evidence  Act  mean  that  the 
Court  shall  regard  a  fact  as  proved  unless  and  until  it  is  dis- 
proved.   On  the  other  hand,  when  one  fact  is  declared  by  that 
Act  to  be  conclusive  proof  of  another,  on   proof  of  the  one  fact 
the  Court  is  to  regard  the  other  as  proved  and  must  not  allow 
evidence  to  be  given  for  the  purpose  of  disproving  it  (section  4). 
If  the  words  "shall  presume''  bear  the  same  meaning  in  the 
Tenancy  Act,  as  they  do  in  the  Evidence  Act,  then  the  fact  that 
a  plaintiff  is  the  recorded  owner  is  only  primd  facie  proof  which 
shifts  the  burden  of  proof  to  the  defendant,  who  may,  if  he  can, 
by  evidence  overbear  the  primd  facie  proof.    Is  there  any  grave 
reason  for  interpreting  the  words  "shall  presume"  as  equivalent 
to  the  words  "shall  conclusively  presume?"     It  appears  to  us 
that  there  is  no  such  reason  either  on  the  ground  of  convenience 
or  any  like  matter  to  attach  to  them  any  other  than  their  ordi- 
nary meaning.     Indeed  to   do  so  might  create  much  inconve- 
nience :  for  example,  in  this  Province  on  the  death  of  a  proprietor 
leaving  a  widow  and  a  son  or  sons,  the  widow  is  very  commodly 
recorded  as  owner  for  the  sake,  as  it  is  said,  of  consolation.    In 
such  a  case  it  would  be  highly  inconvenient  if  the  Revenue  Court 
were  not  allowed  to  go  behind  the  record  and  ascertain  the 
true  state  of  the  case.    If  the  Legislature  had  intended  that 
the  presumption  should  be  conclusive,   it  could  easily  have  so 
provided.    We  find  in  section   19  of  the  Act  that  when  the 
Legislature  desired  to  provide  that  an  entry  in  the  khewat 
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should  be  considered  conclusive  proof  of  the  correctness  of  that 
entry  it  was  oarefal  to  make  a  provision  to  that  effect.  On  the 
whole  we  see  no  reason  for  giving  conclasiveness  to  a  presump- 
tion where  the  Legislature  has  not  in  express  terms  doue  so.  We 
are  supported  in  this  view  by  the  ruling  in  the  case  of  BcuMJoari 
Lai  V.  Niadar  (1).  We  therefore,  agreeing  with  our  brother 
EnoX|  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


REVISIONAL  CRIMINAL. 


Befors  Mr.  Juttioe  Sir  G9org9  Knox.' 
EMPEBOB  9.  KASm  NA TH  avd  anothbb.  • 
Act  No.  Ill  of  1867  (aamhlimg  Act  J,  seetiom  5  0md  Q^Warrtmt  for  toaroh 
of  iuipeeied  ho%$$^** CredihU  information** — ^oeodure^Sndors^wunt 
of  warrant  by  ofiar  to  whom  it  wom  i$9U9d, 

Warrantf  ittaed  under  Act  No.  Ill  of  )867  are  governed  by  ihoie  proTi- 
■ions  of  the  Code  of  Criminal  Procodare  which  provide  for  the  itiue  aftd 
execution  of  warrantf  in  general :  there  is,  therefore,  no  objection  to  the 
officer  to  whom  luch  »  warrant  ii  originally  isiued  endoriing  it  to  another 
officer,  provided  that  the  latter  is  an  officer  to  whom  euch  warrant  could  be 
legally  itiued  in  the  fint  instance. 

In  this  case  a  Magistrate  of  the  district  of  Benares^  having 
before  him  information  of  various  kinds  tending  to  the 
conclusion  that  a  certain  hou?e  in  the  city  of  Benares  was  osed  as  a 
common  gaming  house  by  two  per-^ons  named  Eashi  Nath  and 
Raj  Nath,  issued  a  warrant  under  section  5  of  Ace  No.  Ill  of 
1867  for  the  search  of  the  suspected  house.  The  warrant  was 
addressed  to  the  Eotwal  of  Benares.  The  Eotwal  endorsed 
it  over  to  the  Sab-Inspector  of  the  Chauk  tbana  for  execution^ 
and  it  was  executed  by  that  officer.  On  entering  the  house  a 
large  collection  of  persons  of  very  various  castes  was  found  there^ 
apparently  gamblings  and  in  front  of  Eashi  Nath  and  Baj  Nath 
was  a  box  containing  money.  Eashi  Nath  and  Baj  Nath  were 
convicted  under  section  3  of  Act  No.  Ill  of  1867,  and  sentenced 
to  three  months'  rigorous  imprisonment  each.  Against  their  con- 
victions and  sentences  they  applied  in  revision  to  the  High  Court. 

*  Criminal  Bevifion  No.  622  of  1907,:againfti  the  order  of  Baij  Nath, 
Sefsioni  Judge  of  Benares/dated  the  17th.of  September,  1907. 

(1)  (1906)  I.  L,  a,:«9>ll,.l58. 
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Mr.  0.  C.  Dillon^  for  the  applioaot.  1907 

The  Assistant  Government  Advocate  (Mr.  W.  K.  Porter)^      emwbob 
for  the  Crown.  •• 

Kkox,  J. — ^Easbi  Nath  and  Raj  Nath  have  been  convicted  of 
an  offence  under  section  3  of  Act  No.  Ill  of  1867.  They  appealed 
from  their  conviction  to  the  Court  of  Session  at  Benares.  The 
conviction  was  upheld,  but  the  sentence  modified.  The  case  has 
come  before  me  in  revision^  and  I  am  asked  to  interfere  with  the 
conviction  and  sentence  on  thegrouod  that  owiug  to  the  Eotwal 
of  Benares  having  endorsed  a  search  warrant  addressed  to  him 
under  section  5  of  Act  No.  Ill  of  1867  to  another  police  officer^ 
the  warrant  so  executed  was  illegal,  and  the  entry  and  search  of 
the  house  in  question  were  not  such  as  to  give  rise  to  the  presump- 
tion ocmtained  in  section  6  of  Act  No.  Ill  of  1867.  It  is  further 
contended  that  the  record  does  not  show  that  the  Magistrate  who 
granted  the  warrant  acted  on  credible  ioformation,  and  if  so 
he  had  no  jurisdiction  to  grant  the. warrant.  From  this  it  would 
follow  that  the  police  officer  acted  illegally  in  entering  and 
searching  the  house,  with  the  further  result,  again,  that  the  pre- 
sumption authorized  by  section  6  could  not  be  entertained  by  the 
Court.  The  warrant  on  the  face  of  it  contains  an  entry  to  the 
effect  that  the  Magistrate  acted  on  credible  infoimation;  but  it 
is  contended  that  it  is  a  printed  form  and  that  the  accused  has  a 
right  to  demand  that  there  should  be  on  the  record  some  material, 
which  the  appellate  or  revisional  Court  can  see,  and  from  which 
it  can  judge  whether  the  information  was  in  fact  credible.  In 
the  present  case  I  will  not  enter  into  this  point,  for  I  find,  look- 
ing into  the  judgment  of  the  appellate  Court  that  the  Magistrate 
who  issued  the  warrant  had  a  good  deal  of  infoimation  from 
which  he  was  authorized  to  issue  the  warrant  that  he  did  issue. 
Beference  was  made  to  several  cases,  namely,  Queen-Emprees  v. 
Run  Bharose  (1),  Queen-Empress  v.  Chiranji  (2)  and  Queen* 
Empress  v.  Tusuf  Husain  (3).  All  these  dead  with  what 
should  be  deemed  credible  information.  As  is  pointed  out  in 
Emperor  v.  Abdul  8amad  (4),  the  meaning  of  the  words  '^  cre- 
dible informatbn ''  must  in  each  case  depend  on  its  own  ciroum- 
stances.    In  the  present  case  numerous  circumstances  have  been 

(1)  Weekly  Kotef ,  iseo,  p.  8SS.       (S)  Weekly  Notet ,  1889,  p.  IflS. 
^  Weekly  Notet,  1891,  p.  III.       (4)  (1905)  I.  L.  B ,  S8  AlC  na 
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1907         pointed  out  by  the  Sessions  Judge,  and  further,  a  large  body  of 
Expbbob'    some  thirty  men  who  were  found  in  the  house  in  question,  oon- 
•'  sisting,  as  that  body  did,  of  BrahmaDS,  Ahirs,  Sonars,  Banias, 

BharbunjaSi  common  cultivators,  shopkeepers,  Manihars,  and 
KayasthttS,  points  to  the  conclusion  that  they  met  for  the  purpose 
of  gambling.  I  attach  great  significance  to  this  fact  also  that  a 
box  was  found  containing  money,  and  that  the  box  was  fonnd 
under  the  feet  of  Ka^^hi  Nath  and  Raj  Nath  *  so  far  as  my  expe- 
rience goes  it  is  a  fair  inference  that  the  money  which  that  box 
contained  was  for  the  benefit  of  the  owners  of  the  house. 

Nor  do  I  think  that  there  is  much  force  in  the  other  conten- 
tion. The  learned  counsel  who  appears  for  the  accused  argued 
that  the  warrant  was  one  that  was  issued,  not  under  the  Code  of 
Criminal  Procedure,  but  under  Act  No.  Ill  of  1867,  and  so 
it  could  not  have  been  passed  on  by  the  o£Boer  to  whom  it  was 
granted  to  another  o£Bcer.  I,  however,  find  nothing  in  Act  No. 
Ill  of  1867,  which  would  prevent  the  passing  on  of  the  warrant 
to  another  officer,  provided  always  that  such  latter  officer  was 
not  of  a  rank  below  the  rank  authorized  under  the  Act  to  enter 
and  search.  It  is  not  contended  that  the  officer  who  executed 
the  warrant  was  below  the  rank  of  officer  who  could  execute  a 
warrant  under  Act  No.  Ill  1867.  That  Act  empowers  a 
Magistrate  to  authorize  any  police  officer  not  below  the  rank  of 
a  Sub-Inspector  of  Police  to  enter  and  search  a  house.  There  is 
no  provision  requiring  the  Magistrate  to  mark  by  name  the 
particular  officer  who  is  to  execute  the  warrant.  The  view  I 
take  is  that  warrants  issued  under  Act  No.  Ill  of  1867  are 
governed  by  those  provisions  of  the  Code  of  Criminal  Procedure 
which  provide  for  the  issue  and  execution  of  warrants  in  generaL 
In  that  case  there  arises  no  such  difficulty  as  that  raised  in  the 
present  case ;  the  Code  does  authorize  a  warrant  being  passed  on 
to  another  officer  for  execution.     I  dismiss  the  application.        % 
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APPELLATE  CIVIL.  m; 

^__^  Dioember  4, 

Before  Mr,  Jueiiee  Banerji  and  Mr.  Juttiee  Bichmrde^ 
MEGHAN  DUBE  ASP  aitotbxb  (DnnrDivTB)  «.  PBAN  SINGH  aitd  othibi 

(PL4INTIFFB)* 

ffindu  laW'-Joint  Hindu  family^^Mortgage  executed  in  name  of  mnof^Aot 

ifo.  /X  0/1872  (Indian  Contract  Act  J,  eection  ll^Ciml  ^oeedwre  Code^ 

eeetion  568*  '*  Preliminary  point,  " 

A  mortgnge  in  favour  of  a  joint  Hinda  family  if  not  Toid  became  it 
happena  to  be  ezeeated  in  the  name  of  a  member  of  the  family  who  at  the 
time  of  exeention  ia  a  minor.  Mohori  Bibee  ▼•  Dkarm^das  Okoi$  (L)  diatin* 
foiahed. 

Meld  alao  that  the  deoiiicn  of  anjiatue  aa  to  whether  or  not  the  doonment 
which  formed  the  baaia  of  the  aoit  waa  Toid  in  consequence  of  ita  having  been 
tzeented  in  faTOor  of  a  minor  waa  a  deciiion  on  a  preliminary  polnt»  aach  aa 
jaatifled  a  remand  nnder  aection  608  of  the  Code  of  Ciril  Procednre.  Maim 
Dm  t.  Jamna  Da9,  (2)  followed. 

The  facts  of  this  case  are  as  follows  ;— 

The  suit  was  brought  by  two  plaintifis,  who  alleged  thai  the 
defendants  Nos.  4  and  5  executed  in  their  favour  a  usofruotuary 
mortgage  on  the  4th  of  Juoe  1893  and  put  them  in  possession  of 
the  mortgaged  property ;  that  the  mortgagors  subsequently  exe- 
cuted another  mortgage  of  the  same  propei^y  in  favour  of  the 
defendants  Nos.  1  to  3  on  the  17th  of  July  1898^  and  that  the 
subsequent  mortgagees  dispossessed  the  plaintiffs.  The  plaintiffs 
stated  that  they  were  father  and  son  and  formed  a  joint  family^ 
and  that  the  mortgage  was  obtained  in  the  name  of  one  of  them 
wh0|  it  is  admitted^  was  on  the  date  of  the  mcrtgage  a  minor. 
The  plaintiffs  claimed  poesession  of  a  portion  of  the  mortgaged 
property  from  which  they  alleged  they  had  been  dispossessed  and 
they  also  claimed  diimages.  In  the  alternative  they  asked  for  a 
decree  for  the  mortgage  money.  The  suit  was  defended  by  the 
first  three  defendaots,  the  8ub&equent  mortgagees,  who  denied 
that  the  mortgage  set  up  by  the  plainuff:^  had  been  executed  in 
their  favour.  They  further  denied  that  the  plaintiffs  were  ever 
in  possessiooi  and  pleaded  limitation.  Ihey  also  put  forward 
other  pitas,  to  which  it  is  unnecessary  to  refer  for  the  purposes  of 

•  Firat  Appeal  No.  10  of  1907.  from  an  order  of  Sri  Lai,  Diatriet  Jndge 
ef  Qhasipnr,  dated  the  8rd  of  August  1906. 

(1)  (1902)  I.  L.  B.,t80  Calc,  689.        (8)  (1905)  I.  L.  B.,  27  All.|  681« 
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this  report.  The  Court  of  first  instance  (Monsif  of  Ballia)  dis- 
missed the  claim,  holding  that  the  mortgage  had  not  been  proved^ 
that  even  if  the  mortgage-deed  was  executed^  it  wias  without 
consideration,  and  that  the  claim  was  time- barred.  That  Court 
also  found  that  the  mortgage  in  suit  was  void  as  having  been 
executed  in  favour  of  a  minor.  On  appeal  the  lower  appellate 
Court  (District  Judge  of  Ghazipur)  framed  two  issues — (1) 
whether  the  mortgage-deed  in  question  was  executed  without 
coiisideration,  and  (2)  whether  the  plaintiffs'  suit  was  barred  by 
limitation.  On  both  these  points,  as  also  upon  the  third  question 
decided  by  the  Court  below,  the  lower  appellate  Court  differed 
from  the  Court  of  first  instance.  That  Court  accordingly  set 
aside  the  decree  dismissing  the  suit  and  remanded  the  case 
under  section  662  of  the  Code  of  Civil  Procedure.  From  this 
order  of  remand  the  defendants  appealed  to  the  High  Court. 

Munshi  Earibana  Sahai,  for  the  appellants. 

Babu  SUal  Prasad  Qhoshy  for  the  respondents. 

Banebji  and  Righabds^  JJ. — The  suit  which  has  given 
rise  to  this  appeal  wa»  brought  by  two  plaintiffs  who  alleged 
that  the  defendants  Nos.  4  and  6  executed  in  their  favour  a 
usufructuary  mortgage  on  the  4th  of  June  1893  and  put  them  in 
possession  of  the  mortgaged  property ;  that  the  mortgagors  subse- 
quently executed  another  mortgage  of  the  same  property  in 
favour  of  the  defendants  Nos.  1  to  3  on  the  17th  of  July  1898, 
and  that  the  subsequent  mortgagees  dispossessed  the  plaintiffs. 
The  plaintiffs  stated  that  they  were  father  and  son  and  formed 
a  joint  family,  and  that  the  mortgage  was  obtained  in  the  name 
of  one  of  them^  who^  it  is  admitted,  was  on  the  date  of  the  mort« 
gage  a  minor.  The  plaintiffs  claimed  possession  of  a  portion  of 
the  mortgaged  property  from  which  they  alleged  they  had  been 
dispossesbod  and  they  ako  claimed  damages.  In  the  alternative 
they  asked  for  a  decree  for  the  mortgage  money.  The  ^ suit  was 
defended  by  the  first  three  defendants,  the  subsequent  mort- 
gagees, who  denied  that  the  mortgage  set  up  by  the  plaintiffs  bad 
been  executed  in  their  favour.  They  further  denied  that  the* 
plaintiffs  were  ever  in  possession,  and  pleaded  limitation.  They 
also  put  forward  other  pleas,  to  which  it  is  unnecessary  to  refer  for 
the  pxurixfses  of  this  appeal.    The  Court  of  first  instance  dismissed 
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the  olaim^  holding   that  the  mortgage  had  not  been  proved,  1907 

that  even  if  the  mortgage  deed  was  execated,  it  was  without _,j^^^^y  " 
consideration,  and  that  the  claim  was  time-barred.  On  appeal  ^^®" 
the  lower  appellate  Court  framed  two  issues — (1)  whether  the  PaAKSiiraH. 
mortgage  deed  in  question  was  executed  without  consideration, 
and  (2)  whether  the  plaintiffs'  suit  was  barred  by  limitation. 
On  both  these  p<nnts  the  Court  found  in  favour  of  the  plaintiffs* 
The  Court  of  first  instance  had  dismissed  the  suit  on  the  further 
ground  that  the  contract  of  mortgage  which  was  in  favour  of 
a  minor  was  void.  On  this  point  the  lower  appellate  Court 
differed  from  the  Court  of  first  instance  and  held  that  the  ruling 
of  the  Privy  Council  in  the  case  of  Mohori  Bibee  v.  Dharmodas 
Ohoee  (1),  on  which  the  first  Court  had  relied,  was  not  appli- 
cable. The  appellate  Court  accordingly  remanded  the  case  to 
the  Court  of  first  instance  under  section  562  of  the  Code  of  Civil 
Procedure  for  trial  of  the  other  issues  which  arose  in  the  case, 
but  which  had  not  been  determined  by  the  first  Court  in  view  of 
its  findings  on  the  issues^o  which  we  have  referred.  From  this 
order  of  remand  the  present  appeal  has  been  preferred.  The  first 
plea  raised  on  behalf  of  the  appellants  is  that  the  contract  on  which 
the  suit  is  based  is  void,  inasmuch  as  the  mortgagee  was  a  minor 
at  the  date  of  the  execution  of  the  mortgage  deed.  The  learned 
vakil  for  the  appellants  relies  upon  the  ruling  of  the  Privy 
Council  referred  to  above,  upon  which  the  Court  of  first  instance 
had  based  one  of  its  conclusions.  That  was  a  case  in  which  their 
Lordships  of  the  Privy  Council  held  that  a  contract  hiade  by  a 
minor  was  absolutely  void  and  not  merely  voidable.  That,  how- 
ever, is  not  the  case  here.  The  contract  in  this  case  was  made 
by  persons  of  full  age,  but  the  person  in  whose  favour  the  mort- 
gage deed  was  executed  was  a  minor.  The  question  of  the 
validity  of  the  mortgage  does  not  in  our  opinion  arise.  It  was 
alleged  in  the  plaint  that  both  the  plaintiffs  were  members  of  a 
joint  family  ;  that  the  mortgage  was  made  in  favour  of  that 
family,  and  that  the  mortgage  deed  was  executed  in  the  name  of 
one  of  the  members  only.  There  was  no  specific  denial  of  these 
allegations  by  the  defendants  and  the  case  proceeded  on  the  basis 
of  their  correctness.    This  was  therefore  a  case  of  a  mortgage 

(1)  (1902)  I.  L.  E.,  80  Calo.,  689. 


Digitized  by 


GooglQ 


66  THE  INDIAN  LAW  BEPOBTS,  [VOL. 

1907         i^  favour  of  a  joint  fanuly  and  not  of  a  minor.    We  may  also 

^  ^  observe  that  the  defendants  did  not  raise  the  plea  in  their  writ- 

Dvsi        ten  statement  that  the  contract  was  void.    That  being  so,  we 

Pbav  SzvftH.  think  there  is  no  force  in  the  first  plea  taken  in  the  memorandum 

of  appeal. 

It  is  next  urged  that  the  Court  below  ought  not  to  have 
reoianded  the  case  under  section  562  of  the  Code  of  Civil  Proce- 
dure^ because  the  Court  of  first  instance  has  not  decided  the  suit 
upon  a  preliminary  point.  We  think  the  ruling  in  Mala  Din  Y. 
Jamna  Das  (1);  on  which  the  Court  bebw  relies,  is  applicable  to 
the  case,  and  justifies  the  action  of  that  Court,  specially  as  do 
new  issues  have  to  be  framed,  but  only  such  of  the  issues  as  the 
first  Court  left  entirely  undecided  are  now  to  be  determined. 
We  dismiss  the  appeal  with  costs. 

Appeal  dUmissed. 

yM  FULL  BENCH. 

J^f/ort  Mir.  Ju9tie9  Sir  Qeor^e  Knom,  Mr.  Juttiee  Banerji  and  Mr.  Ju9t%e9 

Miohard9» 
Ih  THl  VATTBB  OV  THB  PBTITIOH  OV  ANANT  RAM  AW  OTHSES.* 
Criminal  Frocedurs   Cod9,  9ection  4  (r)— ^<  No.  XVIIl  of  1879  {JLtgal 
Fraetition9r9  Act),  ieetion  9  •»  Mukhtart  —  Anthoritg  of  Mnhhiar  to 
praetie9  in  Criminal  Court 9. 

A  mnkhtar  i«  not  entitled  to  practise  generally  andai  of  right  in  Crimi- 
nal Courtf,  but  can  act  only  when  he  hai  received  the  permission  of  the  Conrt 
to  act  in  liny  particular  proceeding. 

This  was  an  application  by  certain  mukhtars  practising  within 
the  limits  of  the  Meerut  Sessions  Division  asking  that  an 
order  issued  bj  the  District  Magistrate  of  Mozaffamagar  for  the 
j^dance  of  Subordinate  Magistrates  in  that  districti  and  based 
upon  certain  remarks  made  in  an  appellate  judgment  hy  the 
Additional  Sessions  Judge  of  Meerut^  might  be  set  aside.  The 
District  Magistrate's  order  as  well  as  the  passage  in  the  Addi- 
tional Sessions  Judge's  judgment  upon  which  it  was  founded 
are  quoted  below  in  the  order  of  Knox,  J. 

Mr.  C.  0.  Dillon,  in  support  of  the  application,  contended 
that  it  was  not  necessary  for  a  mukhtar  who  had  obtained  a 

*  Misoenaneoni  No.  69  of  1907. 
(l)(1905)I.L.B.,17An.,e91. 
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eertifioate  from  the  High  Goart  entitling  him  to  praotise  toobtaio         i907 
permission  from  the  Court  concerned  in  respect  of  each  case  in       ijr  thi  "^ 
which  he  wished  to  appear.    The  word  '  mnkhtar '  in  section     vattibov 

THB  PBTITZOV 

4(r)  of  the  Code  of  Criminal Procedare  meant  a  mukhtar  who  had     ov  Avavt 
not  obtained  soch  a  certificate.    Such  persons  only  had  to  obtain         ^^^* 
permission  before  thej  could  appear ;  but  the  section  did  not  con- 
template mukhtaiis  who  had  obtained  a  ceitificate  under  the  Legal 
Practitioners  Act.    He  referred  to  Imperatrix  v.  8heo  Bam 
Otkndoo  (1). 

Mr.  A.  E.  Ryv68,  (as  amicus  cwriai)  in  support  of  the  order 
of  the  Magistrate^  submitted  that  mukhtars  could  not  rank  with 
pleaders.  In  the  drafl  of  the^present  Code  of  Criminal  Proce- 
dure the  classing  of  mukhtars  with  pleaders  was  at  one  time 
contemplated;  but  the  bill  when  passed  was  altered.  This  indi- 
cated that  mukhtars  must  obtain  permission  from  the  Court 
in  respect  of  each  case  individually.  They  could  not  oust  a  more 
highly  qualified  class  of  men,  namely,  the  vakils  and  pleaders. 
There  was  no  order  prohibiting  mukhtars  from  practising,  nc^ 
was  there  any  allegation  that  any  specified  mukhtar  had  been 
refused  permission  to  appear.  The  ordergwas  perfectly  l^;al  and 
not  a  subject  for  revision. 

Knox,  J.— The  Additional  Sessions  Judge  of  Meerut  in  an 
appeal  pending  before  him  entered  in  his  judgment  the  following 
observation: — '^  All  accused  persons  are  of  right  entitled  to  be 
defended  by  a  pleader  and  the  definition  of  ^pleader'  in  the 
Criminal  Procedure  Code  does  not  include  mukhtars;  special 
permission  of  the  Court  has  to  be  obtained  for  the  representa- 
tion of  an  accused  person  by  other  than  a  pleader;  but 
Magistrates  seem  to  take  it  as  a  matter  of  course  that  mukhtars 
should  appear.  While  this  is  so,  the  standard  of  morals  in 
the  Courts  can  never  improve.  I  dismiss  this  appeal  and 
order  that  a  copy  of  this  judgment  be  sent  to  the  District 
Magistrate  for  information. "  Upon  receipt  of.  this  the  District 
Magistrate  of  Muzaffarnagar  issued  the  following  order  :•— 
^'  Mukhtars  can  appear  under  section  4  (r)  (1)  only  with 
the  Court's  permission.  Draw  all  Courts'  attention  to  this 
section. '' 

(1)  (1S81)  L  L.  B.  6,  Bom.,  M 
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'  1907  It  is  oootended  before  as  that  both  these  orders,  namely,  the 

Jjr  THB  *^  order  of  the  Additional  Sessions  Judge  of  Meerut  and  the  order 
KATTiB  OF  of  the  District  Magistrate  of  Mnzaffamagar,  were  made  without 
OF  Jlkakt  jurisdiction.  This  contention  is  raised  by  certain  mukhtars  of 
the  Muzaffamagar  dietrict,  who  are  represented  in  this  Comrt  by 
learned  counsel.  The  learned  counsel  in  opening  his  case  boldly 
claimed  for  his  clients  the  right  to  appear  whether  with  or  with- 
out penniision  in  Criminal  Courts.  His  argument  was  that  the 
words  contained  in  the  clause  of  the  Code  of  Criminal  Procedure 
quoted  above  did  not  refer  to  a  mukhtar  who  has  obtained  a  cer- 
tifiotte  from  this  Court  authorizing  him  to  practise  in  Criminal 
Subordinate  Courts.  He  wished  us  to  read  the  words  '^  appointed 
with  the  permission  of  the  Court  to  act  in  such  proceeding  ''as  qua- 
lifying the  immediately  preceding  words  '^  other  persons ''  and  as 
not  referring  or  qualifying  the  words  "  any  mukhtar.  *'  In  the 
first  place,  if  thai  had  been  the  intention  of  the  Legislature,  we 
should  have  expected  to  find  words  ^' any  mukhtar''  placed  in 
group  (1),  clause  (r),  and  not,  as  they  are,  in  group  (2)  of  that 
clause.  There  is  a  still  further  difficulty  which  is  an  insuperable 
one,  and  that  arises  out  of  the  provisions  of  section  9  of  Act  No. 
XVIII  of  1879.  This  section  defines  the  powers  given  to  mukh- 
tars on  enrolment  and  provides  that  a  person  so  enrolled  ^' may 
practise  as  a  mukhtar  in  any  such  Civil  Court  and  any  Court  sub- 
ordinate thereto  and  may,  subject  to  the  provisions  of  the  Code  of 
Criminal  Procedure,  1882,  appear,  plead  and  act  in  any  such 
Criminal  Court  and  any  Court  subordinate  thereto.  "  The  langu- 
age here  used  shows  that  the  Legislature  intended  to  draw,  and 
did  draw,  a  distinction  between  the  privileges  of  a  mukhtar  when 
practising  in  a  Civil  Court  and  his  privileges  when  practising  in 
a  Criminal  Court.  In  the  latter  case  those  privileges  are  subject 
to  the  provisions  of  the  Code  of  Criminal  Procedure,  1882,  that  is 
to  say,  including  and  in  addition  to  other  provisions,  the  provi- 
sion that  he  can  only  act  when  he  has  received  the  permission  of 
the  Court  to  act  in  a  particular  proceeding.  The  history  of  the 
genesis  of  this  provision  in  dause  (r)  confirms  the  view  we  take 
of  the  intention  of  the  Legislature.  The  learned  Government 
Advocate  pointed  out  that  when  Act  No.  V  of  1898  was  still  in 
the  stage  of  a  bill  and  before  the  Iiegislative  Council^  the  draft 
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proposed  to  confer  upon  mukhtars  the  very  privil^es  which  are         1907 
oontended  for  here.    But  when  the  bill  passed  into  law,  the  pro-       i»  thr  ^ 
visions  which  had  prevailed  under  Act  No.  X  of  1882  were  replao-     mattbb  or 

TBI  PBTITZOlf 

ed  in  Act  No.  V  of  1898  without  any  change.  All  that  the  or  Awakt 
learned  Additional  Sessions  Judge  has  done  in  his  judgment  is  to  ^^^' 
draw  the  attention  of  the  Magistrate  subordinate  to  him  to  clause 
(r)  of  section  4  of  Act  No.  V  of  1898  intimating  that  these  provi- 
sions apply  to  mukhtars  holding  certificates.  The  District  Magis- 
trate has  done  nothing  more  than  to  draw  the  attention  of  the 
subordinate  Courts  to  the  subject.  We  cannot  say  that  in  either 
order  the  Courts  concerned  acted  without  jurisdiction  or  contrary 
to  law. 

Baberji^  J. — I  entirely  agree.  At  the  same  time  I  am  of 
opinion  that  if  permission  to  act  in  a  criminal  case  be  asked  for  ^ 
by  a  mukhtar  who  holds  a  certificate  empowering  him  to  practise 
in  Criminal  Courts^  such  permission  sliould  not  be  refused  except 
for  valid  reasons  and  having  r^ard  to  the  circumstances  of  the 
particular  case  and  of  the  particular  mukhtar  who  applies  for  per- 
mission. 

BioHABDSy  J.— I  also  agree  in  what  has  been  said  by  Sir 
George  Knox  and  Mr.  Justice  Banerji.  I  think^  in  considering 
whether  or  not  permission  should  be  granted  to  a  mukhtar  who> 
has  qualified  himself  with  the  certificate  provided  by  the  Legal 
Practitioners  Act^  the  Court  ought  to  consider  every  application 
on  its  merits.  Mukhtars  cannot  expect  or  claim  all  the  privileges 
of  vakils  and  advocates  who  have  had  to  qnalify  themselves  after 
much  study  and  expense.  This  is  what  is  really  claimed  on 
behalf  of  the  present  applicants.  On  the  other  hand  there  must  be 
many  occasions  when  the  di£Bculty  of  obtaining  theservices  of  an 
advocate  or  pleader  will  be  very  great,  and  perhaps^  having  regard 
to  the  means  of  an  accused  person  and  distance,  practically  impos- 
sible. All  these  are  matters  which  I  think  thaCourt  might  fairly 
take  into  consideration  when  granting  or  withholding  permission 
to  a  mukhtar  holding  the  certificate  mentioned  in  the  Legal  Prac- 
titioners Act  XVIII  of  1879. 
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Me/ifre  Ifr.  JwHee  Sir  &§<}rge  Know  and  Mr.  Jutties  AHmam, 
MUNICIPAL  BOARD  OF  BULANDSHAHB  (Dmmkvt)  •.  DAKKHAK 

LAL  (Plaihtivv).* 
Act  (Local)  No.  Jo/ 1900  {United  Frovinecc  Municipalitiei  Act), Miction  $ 
(4)— D#/l»»<wj»— "  Street.** 
Meld  that  a  lane  whieh,  though  at  one  time  priTate  property,  had  been 
for  opwardf  of  thirty  yean  used  by  the  public  generally  and  hftd  been  lighted, 
drained  and  swept  by  the  Manieipality,  wae  a  "  itreet*  within  the  meaning  of 
•eetion  8  of  the  If  anieipalities  Aet,  1900,  and  waa  not  the  leee  a  street  became 
it  happened  to  be  a  enl-de-sac  x 

Thb  facts  of  this  case  are  fully    stated    in^  the  judgment 
of  the  Court. 

Maulvi  Ohulam  Mujtaba  and  Babn  Lalit  Mohan  Banerji^ 
for  the  appellant 

Li^a  Oirdhari  Lai  Agarwala,  for  the  respoodent. 
Ekox  and  AlKMAK,  JJ.— The  plaintiff,  Dakkhan  Lai,  who  is 
respondent  to  this  second  appeal,  was  the  owner  of  a  house  which 
is  situate  in  one  of  the  inner  lanes  in  the  town  of  Bulandshahr. 
One  end  of  the  lane  is  closedi  in  other  words  the  lane  is  a  cul-de- 
sac.  In  front  of  bis  house  he  erected  some  cattle  troughs  and  a 
thatched  shed.  Complaint  was  made  by  some  of  the  residents  of 
the  mohalla  living  opposite  the  plaintiS*s  house.  This  compUint 
was  made  to  the  Municipal  Board,  andlthey  served  the  plaintiff 
with  a  notice  to  remove  the  constructions  which  he  had  made^  on 
the  ground  that  they  caused  inconvenience  to  the  people  of  the 
mohalla  and  also  injuriously  affected  the  sanitation  of  the  place. 
The  plaintiff  filed  objections,  which  were  overruled  by  the  Board, 
and  he  was  ordered  peremptorily  to  remove  the  troughs  and  the 
thatch.  He  failed  to  comply  with  this  order,  was  prosecuted, 
admitted  that  he  was  wrong,  was  fined,  and  he  himself  pulled 
down  the  erections  that  he  had  made.  He  then  instituted  the 
suit  out  of  which  this  appeal  has  arisen.  He  prayed  for  a  declara- 
tion that  the  land  upon  which  he  had  built  was  his  own  land  and 
for  an  injunction  to  restrain  the  Municipality  from  interfering 
a  ny  further  with  it.    He  also  piayed  that  the  Munidpality  should 

•  Second  Appeal  Ko.  349  of  1906,  from  a  decrM  of  Girraj  Kishore  Dat, 
Additional  Snbordinate  Judge  of  Aligarh,  dated  the  1st  of  Februaxy  1906, 
modifying  a  decrM  of  MuUrak  Husain,  Munsif  of  Buhindshahr.  dated  the 
fith  of  July  1906. 
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be  ordered  to  rebuild  the  ereotions  or  to  pay  damages.  The 
Ooort  of  first  instanoe  came  to  the  conclusion  that  the  land  upon 
which  the  plaintiff  had  built^  was  his  own  private  property  and 
that  he  had  not  by  the  building  that  he  had  made  encroached 
upon  any  street.  It  therefore  held  that  the  provisions  of  section 
88,  sub- section  (1)  of  the  North-Westem  Provinces  and  Oudh 
Municipalities  Act^  I  of  1900,  did  not  apply  and  that  the  Munici- 
pality was  not  justified  under  that  section  in  the  order  which 
they  had  issued,  but  he  held  that  they  were  in  issuing  the  order 
justified  by  section  87  of  the  same  Act.  Whilst  therefore  he 
gave  the  plaintiff  the  declaration  he  asked  for,  he  dismissed  the 
rest  of  the  claim.  The  plaintiff  appealed.  The  learned  Subordi- 
nate Judge  allowed  the  appeal  and  decreed  the  plaintiff's  claim 
in  full.    The  Municipal  Board  has  come  here  in  second  appeal. 

The  case  has  been  well  argued  before  us  by  the  learned  vakils 
on  both  sides.  They  have  taken  us  through  the  judgments  and  cited 
various  authorities  applicable  to  the  question  at  issue.  For  the 
appellant  it  is  contended  that,  accepting  the  findings  of  fact 
arrived  at  by  the  Court  below,  the  conclusion  of  the  learned 
Subordinate  Judge  to  the  effect  that  the  lane  was  not  a  street  as 
defined  by  the  Municipalities  Act  was  wrong.  The  word  ^^  street^' 
as  used  in  the  Aot|[is  defined  in  clause  (4),  section  3,  as  follows  :• — 
f*  Street  means  any  street,  road,  thoroughfare,  passage  or  place 
over  which  the  public  have  a  right  of  way,  and  includes  the  foot- 
way and  surface  drains  of  any  such  street,  and  any  bridge, 
eolvert  or  causeway  forming  part  of  any  such  streef 

We  have  to  consider  whether  on  the  facts  found  the  place  where 
the  plaintiff  made  his  constructions,  is  a  place  abutting  or  adjoining 
a  street  within  the  meaning  of  this  Act.  We  wot^d  first  observe 
that  the  fact  that  the  lane  is  a  cul-de-sac  does  not  prevent  it  from 
coming  within  definition  of  street,  so  long  as  the  public  have  a  right 
of  way  over  it.  It  appears  from  the  evidence  that  upwards  of  thirty 
yean  ago  a  Deputy  Collector  named  Tonochy  was  the  owner  of 
this  property  and  that  he  erected  houses  and  shops  thereon*  After 
his  death  the  houses  and  shops  together  with  some  land  were  sold 
by  auction  to  different  persons.  The  map  shows  that  these  houses 
and  shops  are  situate  on  both  sides  of  the  la^e^  which  is  closed  at 
the  north  end,  and  that  there  are  shops  in  the  lane  nearer  the 
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closed  end  than  the  plaintiff's  honse.  There  are  also  shope  near 
the  open  end.  This  lane  has  been  lighted  and  drained  and  is 
swept  by  the  Monicipality.  When  the  Tonochy  property  was 
Bold^  the  portion  which  forms  this  lane  was  not  sold  and  has  been 
freely  used  by  the  public  for  at  least  thirty  years.  Taking  all  the 
facts  into  consideration^  we  think  the  conclusion  to  be  drawn  from 
them  when  viewed  together  is  that  the  laoe  is  a  pablic  street  as 
defined  in  the  Act.  This  being  so,  the  Municipality  were  acting 
within  their  rights  in  passiug  the  order  complained  of.  For  the 
above  reasons  we  aUow  the  appeal  with  costs^  and,  setting  aside 
the  decree  of  the  lower  appellate  Oonrt  with  costs,  restore  that 
of  the  Court  of  first  instance. 

Appeal  decreed. 


Before  Sir  John  Stanlej^,  IMghi^  Chief  Jn$iiee,  and  Mr.  Jueiiee  Sir 

jrHliam  JBurHtt. 

8HB0  NARAIN  (Dbvivdaht)  v.  NUB  MUHAMMAD  avd  ahothbb 

(Plaivtivvs).  • 

Ci9ii  Froeedure  Code,  eeetion  ^^-i^^  Mmeeution  of  decree^  Pnrehaee  at  auction* 

sale  hy  decree-holder-^ Suit  hy  deoree^holder  to    obtain    poeeeeeion    of 

propertjf  eapmrohaeed. 

Where  the  decree-holder  himself  purehaies  property  at  auction  lale  in 
execution  of  his  own  decree,  but  fails  to  obtain  possession,  his  remedy  is  by 
application  under  section  244  of  the  Code  of  Civil  Procedure:  he  cannot  brin^ 
a  separate  suit  for  possession.  Seru  Mohan  Bania  t.  Bhagoban  Din  Fande 
(1)  and  Kiehori  Mohmn  Boy  Chowdhty  t.  Chundor  Nath  Tmt>  (2)  distinguished. 
Madhmeudan  Dae  t.  Qohinda  Pria  Chowdhurmni  (S),  Taitayat  Tathnmayi  t 
Bmmam  Menon  (4)  and  Kalian  Singh  ▼.  Thahnr  Dae  (5)  followed.  Broennno 
CoowMr  Sanyal  t.  Kali  Dae  Sanyal  (6)  referred  to. 

The  predecessors  in  title  of  the  plaintiffs  were  purchasers  of 
a  4*anna  samindari  share  owned  by  one  Param  in  exeoutiou  of  a 
simple  money  decree  held  by  one  of  them.  The  purchase  was 
made  on  the  20th  of  April  1895. 

In  February  1902  the  plaintiffs  applied  under  section  818  to 
be  put  into  possession  of  the  property  purchased^  but  their  appli* 
cation  was  rejected  on  the  Ist  of  March  1902  as  beyond  time. 

*  Appeal  No.  86  of  1907  under  section  10  of  the  Letters  Patent,  from 
the  Judgment  of  Aikman,  J.,  in  S.  A.  No.  621  of  1906,  dated  the  6th  of  April 


(1)  (1883)  I.  L.  R.,  9  ( 

(2)  (1887)  I.  L.  B.,  14 
(8)  (1899)  L  L.  R.,  27 


Calc.,  602.         (4)  (1902)  I.  L.  R.,  26  Mad^  740. 
Gale.,  644.         (6)  Weekly  Notes,  1906,  p.  87. 
Calc,  84.  (6)  (1892)  L.  B.,  19  I.  A.,  169. 
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Thereafter,  on  the  18th  of  July  1904,  the  plaintiflfe  instituted  the         1907 

present  suit  to  recover  possession  of  the  property    purchased    smo  Nabaiv 

by  their  predecessor  in  title  on  the  20th  April  1895,  as  above  »• 

stated.    The  Court  of  first  instance  (Munsif  of  Lalitpur)  dismissed    Muhamxao. 

the  plaintiffs'  suit.    On  appeal,  however,  the  District  Judge  of 

Jhansi  reversed  the  MunsiPs  decree,  allowed  the  appeal,  and 

decreed  the  plaintiffs'  claim.    The  defendant  appealed  to  the  High 

Court.  The  appeal  came  on  for  hearing  before  a  single  Judge  of  the 

Court    and  was  dismissed — Cf.  Weekly    Notes,  1907,  p.    131. 

The  defendant  thereupon  appealed    under  section  10  of    the 

Letters  Patent. 

Mr.  0.  W.  DiUon  and  the  Hon'bla  Pandit  Madan  Mohan 
Malaviya,  for  the  appellant. 

The  Hou'ble  Pandit  Swidar  Lai,  for  the  i-espondent. 

Stanley,  C,J.,  and  Bubkitt,  J. — The  main  question  raised 
in  this  appeal  is  whether  a  claim  for  possession  of  property 
purchased  by  a  decree-holder  in  execution  of  his  own  decree  can 
be  enforced  by  a  separate  suit,  or  whether  such  a  suit  is  barred 
by  the  provisions  of  section  244  of  the  Code  of  Civil  Procedure. 
The  property  of  which  possession  is  sought  to  be  recovered  falls  a 
little  short  of  a  4-anna  undivided  share  of  a  certain  village  which 
was  purchased  by  the  decree-holders  on  the  20th  of  April  1895. 
That  property  is  in  the  possession  of  the  appellant  Sheo  Narain 
under  a  deed  of  gift  from  the  widow  of  the  judgment-debtor.  No 
steps  were  taken  by  the  purchaser  to  obtain  possession  until  the 
month  of  February  1902,  that  is,  nearly  seven  years  after  the  date 
of  the  purchase,  when  he  applied  to  the  Court  for  possession  under 
section  318  of  the  Code.  That  application  was  rejected  as  being 
barred  by  limitation  on  the  1st  of  November  1902.  The  present 
suit  was  instituted  in  1904  for  a  declaration  that  the  share  of  the 
property  in  question  was  not  subject  to  a  mortgage  which  had 
been  set  up  in  a  prior  suit  by  Sheo  Narain  and  also  for  possession 
of  it  as  uninoumbered  property. 

The  Court  of  first  instance  dismissed  the  plaintiff'  claim, 
holding  that  the  share  in  question  was  not  unincumbered  and 
relying  in  support^of  his  decision  upon  the  memorandum  of  bids 
which  was  prepared  ^by^  an  Aonin  in  the  office  of  the  Deputy 
GoUeotori  from  which  it  appeared  that  the  property  sold  was 
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1907         sabject  to  a  mortage  for  a  sum  of  B«.  148.    On  appeal  the 
SnoNABAzir   ^^^^^^  ^^  *^®  Court  of  first  iufltance  was  reversed^  and  there- 
9.  upon  a  second  appeal  was  preferred  to  this  Court.    The  learned 

Mva  AxxAB.  Jadge  before  whom  the  appeal  came  upheld  the  decmon  of  the 
lower  appellate  Court^  holding  that  there  was  no  force  in  the 
contention  raided  on  behalf  of  the  appellant  in  that  Court,  that 
the  suit  was  barred  by  the  provisions  of  section  244  of  the  Cinl 
Procedure  Code.  He  observes  in  the  course  of  his  judgment:— 
V  The  mere  fact  that  the  auction  purchasers  or  their  represent 
tatives  failed  to  apply  within  time  to  be  put  in  possession  under 
section  818  of  the  Code  of  Civil  Procedure  does  not  deprive  them 
of  their  right  to  bring  a  regular  suit  ^'  and  then  quotes  as  an  aa- 
thority  for  this  view  the  case  of  8eru  Mohan  Bania  v.  Bhagoban 
Din  Pande  (1)  and  Kiahori  Mohun  Boy  Ghowdhry  v.  Ghxknder 
Nath  Pal  (2).  In  neither .  of  these  eases  was  the  purchaser 
the  decree-holder,  as  was  the  fact  in  the  case  before  us.  But 
there  is  no  doubt  that  according  to  some  early  rulings  the  decision 
of  the  learned  Judge  would  have  been  correct.  Lately,  however, 
several  cases  have  come  before  this  and  the  other  High  Courts 
in  which  the  early  rulings  have  not  been  followed.  The  earliest 
of  these  to  which  we  need  refer  is  the  case  of  Madhvsudan 
Das  V.  Oobinda  Pria  ChowdhiMrani  (3),  in  which  it  was  held  by 
Macpherson  and  Stevens,  JJ.,  that  proceedings  for  the  delivery 
of  possession  to  an  auction  purchaser,  who  was  also  the  decree- 
bolder,  after  sale  in  execution  of  her  own  decree,  were  proceedings 
in  execution  of  the  decree,  and  that  when  application  for  posses- 
sion was  resisted  by  the  l^al  representative  of  the  judgment- 
debtor  on  the  allegation  that  portions  of  the  property  bdonged  to 
him  and  not  to  the  judgment-debtor,  the  question  raised  came 
under  section  244  and  must  be  decided  under  that  section  and 
not  by  a  separate  suit.  The  next  case  to  which  we  would  refer 
is  that  of  Kattayat  Pathumayi  v.  Raman  Menon  (4),  in  which 
a  similar  view  was  taken,  it  being  held  that  proceedings  taken 
by  an  auction  purchaser  to  obtain  possession  of  property  pur- 
chased by  him  at  a  sale  in  execution  of  his  own  decree  related  to 
the  execution,  discharge  or  satisfaction  of  the  decree  within  the 

(1)  neaz)  i.  l.  b^  9  Oiio.;aoa.     (s)  (1899)  i.  l.  b.,  ar  caio.,  84. 

—   I.  L.  E.  14  CWo.,  644.      (4)  (i908)  L  L.  R,  19  Mtd.,  740. 
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meaning  of  section  244  and  that  a  separate  suit  for  possession 
was  not  maintaioable.  The  question  again  oame  before  this 
Bench  in  the  case  of  Kalyan  Singh  v.  Thdkur  Dds  (1),  in  which 
the  question  was  carefully  considered  and  the  decision  of  the 
Calcutta  and  Madras  High  Courts  was  followed.  So  far  therefore 
89  we  are  oonoerned  the  question  is  concluded  by  authority. 
We  do  not  think  that  we  are  unduly  extending  the  scope 
of  section  244,  and  we  say  this  with  the  more  confidence, 
in  view  of  the  observations  of  their  Lordships  of  the  Privy 
Council  in  recent  cases  as  regards  the  object  and  meaning  of  that 
section,  In  which  they  express  approval  of  the  facts  that  the 
Courts  in  India  have  not  placed  any  narrow  construction  on  its 
language :— see  Prosunno  Coomar  Sanyal  y.  Kali  Das  Sanyal 
(2). 

For  these  reasons  we  must  allow  the  appeal  and  dismiss  the  suit 
with  costs  in  all  Courts. 

Appeal  decreed. 


1907 


S$fir9  Sir  John  Stanley,  Kmiyht,  CMef  JuiHoe,  and  Mr,  Juitiee  Sir  William 

Bmrkitt. 

MAHADEI  (PULi2(TirF)>.  BALDEO  (Bbtihpavt) .• 

Sindn  laW'-^Sindu  widoto^'Sffeei  of  compromiie  entered  into  htf  a  Sindu 

female  with  ajimited  eetate. 

Meld  that  a  compromise  made  by  a  person  holding  a  Hindu  widow's  or 

Hinda  daoghter't  estate  in  tho  property  of  a  deceased  husband  or  father  is 

not  binding  on  the  reTersioncrs,  even  though  it  has  been  followed  by  a  decree 

of  Court ;  the  rerersioners  can  only  be  bound  by  a  decree  made  after  a  fall 

contest  in  a  hond  fide  litigation.    Gohiid  Kriehna  Narain  v,  Khunni  Lai  (3} 

foUowed. 

This  was  a  suit  to  recover  possession  of  certain  zamindari 
property  of  small  value,  and  was  brought  under  the  following 
droumstonces.  The  property  originally  belonged  to  one  Dayal, 
who  died  leaving  a  widow  Musammat  Anandi,  a  son  Snraj  Din 
and  a  daughter  Sukhdei.  Suraj  Din  succeeded  to  the  property. 
On   Suraj  Din's  death  his  widowy   Musammat    Batasia,  took 

*  Appeal  No.  85  of  1907  under  section  10  of  the  Letters  Patent  from  the 
{udnent  fA  Aikman,  J.,  in  Second  Appeal  Ko.  22S  of  1906,  dated  the  16th 
of  May  1907. 


(1)  Weekly  Notes.  1906,  p.  87, 


(2)  (1902)  19  I.  A.,  169;  B.  0.,  I.  L. 
19  CalCn  688. 
(8)  (1907)  L  L.  B.,  89  AO^  487. 
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1907  possession  of  the  whole  estate.  A  suit  was  institated  agidnst  her 
MiHADii  ^y  Musammat  Anandi  for  a  share  in  the  estate.  On  the  26th  of 
«•  November  1898  Batasia  and  Anandi  compromised  the  suit,  and 

in  terms  of  the  compromise  Anandi  got  a  one-third  share  of  the 
property.  On  Batasia*s  death  on  tl^  24th  of  January  1905^  her 
daughter  Musammat  Mabadci  brought  the  present  snit  to  recover 
l)Osses8ion  of  the  one-third  share  which  had  been  made  over  to 
Anandi.  The  defendants  to  the  suit  were  Musammat*  Anandi 
and  Baldeo,  a  daughter's  son  of  Musammat  Anandi,  to  whom 
the  latter  is  said  to  have  made  over  the  share  by  gift.  The 
Ck>urt  of  first  instance  (Munsif  of  Allahabad)  held  that  the 
plaintiff  was  not  entitled  to  recover  possession  of  the  share  whilst 
Anandi  lived.  It  left  it  an  open  question  as  to  whether  the 
plaintiff  would  be  entitled  to  get  the  share  on  Anandi's  death. 
On  appeal  the  lower  appellate  Court  (Subordinate  Judge  of 
Allahabad)  came  to  a  different  conclusion.  It  held^that  Musam- 
mat Batasia  being  a  Hindu  widow  had  no  power  to  make  the 
transfer,  and  decreed  the  plaintiff's  claim.  The  defendants  there- 
upon appealed  to  the  High  Court  and  their  appeal  coming  before 
a  single  Judge  of  the  Court  was  allowed  and  the  decree  of  the 
first  Court  restored,  vide  Weekly  Notes,  1907,  p.  199.  The 
plaintiff  appealed  under  section  10  of  the  Letters  Patent. 

Mr.  W.  Wallach  and  Munshi  Oobind  Prasad^  for  the 
appellant. 

Mr.  B.  k.  0' Conor y  for  the  respondent. 

Stanley,  C. J.,  and  BuBKirr,  J.— The  decision  of  the  learned 
Jndge  of  this  Court  against  which  this  appeal  is  preferred  is  wholly 
opposed  to  the  principle  laid  down  in  a  judgment  of  a  Division 
Bench  of  this  Court  in  the  case  of  Oobind  Krishna  Narain  ▼• 
Khunni  Lai  (1).  In  that  case  the  Court  held,  following  earlier 
ralingsand  citing  the  leading  case  of  StapiUon  v.  SlapHton  (2), 
that  a  compromise  made  by  a  person  holding  a  Hindu  widow's 
or  Hindu  daughter's  estate  in  the  property  of  a  deceased  husband 
or  father  is  not  binding  on  the  reversioners,  even  though  it  has 
been  followed  by  a  decree  of  Court,  and  that  the  reversioners 
can  only  be  bound  by  a  decree  made  after  a  full  contest  in  a 
bgnd  fide  litigation.  '  This  case  was  not  reported  until  the 
(1)  (1907)1.  L,  b;,  89  AXL.  487.  (1)  (1739)  1 W.  and  T..  280. 
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20th  of  May  1907,  and  does  not  appear  to  have  been  brought  to 
the  notice  of  the  learned  Judge.  The  fact  that  the  property 
iovolyed  is  of  little  value  is  a  matter  which  cannot  be  taken 
into  consideration  in  determining  the  rights  of  the  parties.  In 
view  of  the  ruling  above  referred  to  we  must  allow  the  appeal. 
We  eet  aside  the  decree  of  the  learned  Judge  of  this  Court  and 
restore  the  decree  of  the  lower  appellate  Court  with  costs  in  all 
Courts. 

Appeal  decreed. 


1907 


Before  Sir  John  Stanley ,  KMghi,  Chief  Jmiice,  and  Mr.  Juetiee  Sir 

William  £urkiti, 
BAHAL  SINGH  ▲»  avothib  (Plaivtivvb)  «.  MUBARIK-UN-NISSA  and 

OTBIBS  (DDBKVAKTS).* 

Pre-ewipHon'^WaJih'uUarx^Conitruetion  of  doenment^  "  Shuriayan'i* 

ihikmi." 
Tbe  wajlb-Ql-ars  of  a  Tillage  (Kandbla)  in  the  Muzaffariugar  district 
g*Y«  »  right  of  preemption,  first  to  ehihmi  co«tbarer  (ehurkayan'i'eMkmi), 
secondly,  to  ahftre-holders  descended  from  a  common  ancestor  (ehvrkayan'i* 
Jada),  and  thirdly,  to  kkewaidare  in  the  mahal  {khewaidaran'i-mahal). 
Hie  Mahal  was  dlTidod  into  set^n  puttie  and  the  land^in  dispute  was  situated 
in  foiti  Khail,  thoh  Bhnria.  The  pre-emptors  were  co-tharers  in  p<tHi  Khail. 
One  af  the  Tendees  was  a  eo. sharer  In  the  mahal ^  but  not  in  |»a^<<  Khail 
Seld  that,  regarding  the  whole  context  of  the  wajib*ul-ars,  the  expression 
eimrhmyan'i'ehihmi  was  intended  to  denote  relatives  by  blood  and  not  co* 
sharers  in  any  sub-division  of  the  mahal,  and  the  plaintiffs  were  not  therefore 
entitled  to  pre-emption.  Jeymul  t.  Keeree  (1)  and  Aldnl  Shakur  T«  Mendai 
(8)  referred  to. 

This  was  a  suit  for  pre-emption  of  a  zamindari  share  in  mauza 
Eandhla  in  the  district  of  Muzaffarnagar.  The  property  in  dis- 
pute formed  part  of  khewat  Kos.  22  and  33^  portion  of  a  mahal 
of  16  biswaa.  The  mahal  was  divided  into  seven  pattis,  and  the 
land  in  dispute  was  situate  in  patti  Ehail,  thok  Bhuria.  The 
plaintiffs  were  co-sharers  in  patti  Ehail  while  the  defendant 
Musammat  Mnbarik-un-nissa  was  a  co-oharer  in  the  mahal,  but 
not  in  patti  KhaiL  In  the  wajib-ul-arz  of  the  village  the  persons 
in  whose  favour  a  right  of  pre-emption  was  given  were  classified 
under  three  heads  :-- 

*  Second  Appeal  Ko.  1077  of  1906,  from  a  decree  of  L.  O.  Erans, 
District  Jndge  of  Saharanpur,  dated  the  22nd  of  June  1906  rerersing  a  decree 
of  Madho  Das,  Subordinate  Judge  of  Saharanpur,  dated  the  Ist  of  September 
1904. 

(1)  Agn,  P.  B.  1866,  p.  171.       (J)  (1901)  h  L.  R.,  23  All»  260. 
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(1)  Shikmi  share* holders  (ahwrkayan-i-ahikmi). 

(2)  Sbare-holders  descended  from  a  eommon  anoestor  {shiM^ka" 
yan-i'jaddi)  and 

(3)  Khewat-dars  in  the  mahal  (Ichewatdaran-i-mahal). 
The  ooort  of  first  instance  (Sabordinate  Judge  of  Saharanpur) 

held  that  the  plaintiffs  had  a  preferential  right  of  pre*emptioD 
and  gave  them  a  decree,  but  on  appeal  the  District  Jodge  reversed 
this  decree,  holdiug  that  neither  the  plaintiffs  nor  the  defendants 
answered  the  description  of  sAiAmishare-hoIderS)  but  came  under 
the  third  claase  as  other  hhewatdars  in  the  mabal,  and  that  there- 
fore the  plaintiffs  had  no  preferential  right  of  pre-emption  as 
against  the  defendants.  The  plaintiffs  appealed  to  the  High 
Court. 

Sir  Walter  Colvin,  Mr.  M.  L.  Aga/rwala  and  Baba  Parbati 
Charan  OhcMerjiy  for  the  appellants. 

Pandit  Moti  Lai  IfehrUf  Mr.  ){.  Malcomson  and  Maulvi 
Muhammad  Ishaqy  for  the  respondents. 

Stanley,  C.J.,  and  Bubkitt,  J. — ^The  sole  question  for 
determination  in  this  appeal  turns  apon  the  meaning  to  be  assign- 
ed to  the  expression  '^  shxhmV^  share-holders  used  in  the  wajib- 
ul-arz  of  village  Kandhla  in  the  Saharanpur  judgeship.  On  the 
part  of  the  appellant  it  is  contended  that  the  word  ^*  shiknii  '' 
denotes  those  who  are  more  closely  connected  with  the  vendor 
in  a  thok  and  patti  in  which  the  property,  the  subject  of  the 
sale,  is  situate  than  proprietors  in  another  patti  of  the  same  mahal 
who  are  not  proprietors  in  such  ihoh  or  paUi.  On  the  part  of  the 
respondents  the  contention  is  [that  theses pression  shikmi  share- 
holders denotes  share-holders  born  of  the  same  ehikam,^  that  is, 
uterine  brothers  or  blood  relations.  The  property  in  dispute 
formed  part  of  khewat  Nos.  22  and  88,  portion  of  a  mahal  of  16 
biswas.  The  mahal  is  divided  into  seven  pattis  and  the  land  in 
dispute  is  situate  in  patti  Ehail,  thok  Bhuria.  It  is  admitted 
that  the  plaintiffs  appellants  are  co-sharers  in  paJtti  Khail,  while 
the  defendant  Musammat  Mubarik-un*nissa  is  a  co-sharer  in  the 
mahal,  but  not  in paUi  Ehail.  In  thejwajib-ul-arz  of  tihe  village, 
the  persons  in  whose  favour  a  right  of  pre-emption  is  given  are 
<)iassified  under  three  heads : — 

(1)  Shikmi  share-holders  (shw'ka^p/a-i'BhiJcmi). 
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(2)  Shtt^^holdan  deseenddd  from  a  eommott  aoOMtor  (i&i4f  ]»•         |^ 

(8)  Ebewatdars  in  the  mahal  {khewatdara/r^i'mdhdl)^  Simk 

The  learned  Subordinate  Jadge  held  that  the  plaintiffs  had  a  unLmiK^ 
preferential  right  of  pre-emption  and  gave  them  a  decree,  bnt  on  vv«viui» 
appeal  the  learned  District  Judge  reversed  this  decree^  holding 
that  neither  the  plaintiffs  nor  the  defendants  answered  the  de- 
seription  of  Aikmi  share- holders,  but  came  under  the  third  clause 
as  other  tAewatdars  in  the  mabal,  and  that  therefore  the 
phnntiffs  had  no  preferential  right  of  pre-emption  as  against 
the  defendants. 

The  word ''  shikmV*  in  connection  with  co-sharers  in  land  is 

rarely  met  with  and  ib  a  vague  and  indefinite  term.    We  have 

been  referred  to  two  eases  only  in  whieh  the  expression  '*  ahihmi 

share-holders/^  is  to  be  found,  and  we  know  of  no  other.    In 

the  ease  of  Jeymvi  v.  Kesree  (1)  the  construction  of  a  wajib- 

nl-ars  in  which  the  expression  ^*  sfiihmi    $hwrkayau ''  occurred 

was  referred  to  a  Full  Bench.    In    the    referring  order  it  is 

stated  that  the  expression  '<  shikmi    sharers ''  was  said  to  have 

acquired  the  local  meaning  of  sharers   w  ho  are  blood  relations, 

when  these  words  occur  in  admini  tration  papers  in  the  Saha- 

ranpur  district,  and  reference  is  made  to   a  judgment  of  the 

Principal  Sadr  Amin  in    which  is      statement    to  the  effeot 

that  the  pleaders  on  both  sides  admitted  that  the  phrase  ahikmi 

sharers  expresses  no  distinct  meaning,  but  that  its  local  mean-  * 

ing  is  <*  a  sharer    who  is  a  blood  relation  to  another  sharer.'' 

lh%  ease  was  referred  to  the  Full  Bench  so  that  a  definite  rule 

of  oonstroetion  might  be  laid  down.    According  to  the  head-note 

tiie  Full  Bench  decided   that  the   proper   construction   of  the 

words  "  9hikmi  $kwrkayan  '*  was  that  they  gave  a  preference 

to  the  sharers  in  the  thoka  over  those  who  were  merely  sharers 

in  the  village.    This  head-note  is  altogether  inaccuratCi  for  we 

find  on  reference  to  the  judgment  that  the  Full  Bench  declined 

to  decide  what  the  meaning  of  the  expression  was  or  whether  it 

had  a  special  local  meaning.    They  decided  the  case  upon  a  later 

passage  in  the  wajib-ul-arz,  which  gave  to  the  share-holders  in  the 

same  <Aoia  preferential  right  of  pre-emption  over  share-holders 

(1)  Agra.  F.  B^  1806,  p.  171. 

12 
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190T         who  were  merely  eharers  in  the  village.    This  ease  tiierefors  does 
— ^^^j.       not  help  the  appeHantB. 

SrvaH  The  otiier  dUw  to  which  we  were  referred  is  that  of  Abdd 

MimABiK*  S^lbtir  V.  Mendai(l).  The  w^jib^ul-an  whieh  was  ooneidered 
«v-vt8BA.  gj  ^Yx^^  Q^  obnftrred  the  right  of  pre-emption  on  seven  oiassQi 
of  pereons^  eaeh  class  having  a  preferential  right  over  the  eUn 
next  following.  The  first  two  classes  were  composed  of  persoot 
who  were  related  to  the  vendor,  the  remaining  classes  consisted 
of  persons  who  were  co-sharers  of  the  vendor.  By  reference  to 
the  record  we  find  that  in  the  first  class  came  own  brothers ;  in 
the  second  class  near  relatioQS,  and  in  the  third  hisiodafrcm 
Bhikmi,  In  the  fourth  class  came  the  lambarikr  of  the  bdixif 
or  patti  and  in  the  fifth  a  co-sharer  in  the  patti,  while  the  sixth 
and  seventh  classes  were  respectively  composed  of  the  lambar- 
dars  and  co^sbarers  in  the  village.  Sir  Arthor  Stracbey,  C.J.  and 
Banerji,  J.,  held  that  the  ezpres^on  *^  hissada^ran  skikmi  **  did 
not  necessarily  apply  to  any  idea  of  sabordination,  bat  was 
rightly  conridered  as  applicable  to  persons  who  were  co-sharen 
in  the  particular  khaJta  of  the  po^i  in  which  the  land  sold  was 
situate.  In  that  case  it  will  be  noticed  that  the  first  two  darns 
exhausted  the  relations  by  blocd,  and  it  was  therefore  necessaiy 
to  attach  a  meaning  to  the  words  **  hiaBodaran  shihnU^^  other 
than  that  of  blood  relations.  Kow,  as  our  Bmther  Banerji 
pointed  ont  in  his  judgment  in  that  case,  the  variona  clauses  of 
a  wajib-ul-arz  are  not  recoided  with  as  much  precision  as  is 
desirablci  and  therefore  the  intention  must  be  gathered  in  each 
case  from  the  whole  context  and  the  surrounding  circumstaneai. 
He  referred  to  the  derivation  of  the  word  <'  ahikmi  "  and  pointed 
out  that  its  primary  meaniug  was  incluhion,  but  the  question  is, 
inclunon  in  what  ?  If  we  look  to  the  derivation  of  the  word, 
we  should  be  disposed  to  hold  that  it  referred  to  blood  relatioofl^ 
such  as  uterine  brothers,  that  is,  the  fruit  of  the  womb, 
and  not  to  shaire-holders  in  a  mahai  or  a  aab-division  of  a 
mahal. 

The  contention  that  the  framers  of  the  wajib-ul-ara  fa  tbii 
case  had  blood  relationship  in  view  when  this  expression  was 
used  gathers  some  support  from  the  fact  that  the  iseeond  category 
(1)  (1901)  I.  L.  B^  28  AH.,  200. 
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of  pre-empton  is  eompofled  of  sbare-holders  (ahwrkape^)  deseend-  t9or 
ed  from  a  common  ancestor.  Relationship  by  blood  rather  than  babal 
propinquity  or  vicinage  would  seem  to  have  been  in  view  in  8xvoh 
determiniDg  the  prioriiiei  of  claimants  for  pre-emption.  A  Mubabik- 
sequence  of  classes  aocordisg  to  which  share-holders  descended 
from  a  common  ancestor  would  be  interposed  between  share- 
holders in  a  sub- division  of  the  mahal  and  share- holders  in  the 
mahal  would  not  be  natural.  In  the  third  category  the  word 
^'  aJwrhaycm  ''  is  not  used  to  denote  share-holders,  but  a  different 
word,  namely,  "  khewatdar.'^  If  the  word  **  shikmV*  implies  «m- 
neotion  with  the  vendor  by  reference  to  inclusion  in  property  in 
which  both  are  share-holders,  it  must  have  reference  to  a  sub* 
division  of  the  mahal  itself,  seeing  that  in  the  third  category 
come  e^-sharers  in  the  mahal.  To  what  sub-division  of  the  mahal 
then  would  it  apply  ?  Is  it  to  co-sharers  in  the  patH  or  in  the  thokf 
or  in  the  hhcUa  or  a  sub-division  of  the  khata,  and  is  there  a 
preferential  right  given  to  share-holders  in  each  of  thcFc  sub- 
divisions, and  if  so,  in  what  order?  If  we  accept  the  argument 
advanced  on  behalf  of  the  appellants^  we  must  define  ahikmi 
share-holders  as  limited  to  share-holders  in  the  thok,  or  in  the 
patti^  or  in  the  khata^  or  in  the  eub-divisions  of  the  lAata. 
In  other  words  we  should  be  considerably  enlarging  the  category 
of  pre-emptors.  We  do  not  think  that  this  was  intended. 
Regarding  the  whole  context  of  the  wajib-ul-arz,  we  think  that 
the  expression  ^' «&iA;mi  aAurX^aj/an '' was  intended  to  denote 
relatives  by  blood  and  not  co-sharers  in  any  sub-division  of 
the  mahaL 

For  these  reasons  we  think  the  learned  District  Judge  rightly 
discniBsed  the  plaintiffs'  suit.    We  dismiss  the  appeal  with  costs. 

Appeal  distMBsed. 
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190r  M9f9r9  Sie  Jolm  SfamU^,  KuigU,  QhUf  Jtuiiee,  ami  Mr.  JuMiUfs  Mir  WUli^ 

2>$emh§r  14,  Smrkiti. 

'  NAND  KI8H0RB  (Pkaivtiw)  •.  ANWAR  HUSAIN  AW)  OTSiM 

(DlVBirDAHTi)* 

LM99^C<mdiii(mfbrpaym$tti  ofreni  in  advame€^8mU  Ijf  fwrclUumr  of  i^wdioi 
pfp§rt$  f4r  rtni'~'E9gi9trmiitmr^J!l'otie9m 
Certain  property  was  leased  for  a  term  of  10  yeirt,  the  leaae  eontainiag 
a  proTition  to  the  efPeat  that  if  at  any  time  during  the  currency  of  the  leaee 
the  leetor  thonld  demand  uny  port^ion  of  the  rent  in  >dTinoe  from  the  leasee, 
the  latter  thonld  he  hoand  to  pay  it  on  ohtaining  a  receipt.    Saheeqnently 
to  the  execution  of  this  leaee  the  demited  property  waa  aoU  hy  auction  in 
eztention  of  n  decree.*    The  auction  purchaser  sued  the  lessee  for  rent,  bn| 
was  met  by  the  plea  that  the  rent  claimed  had  been  paid  to    the  lessor  in 
adTauee  under  the  terms  of  the  lesse.  The  lease  was  registered  and  it  was  found 
that  the  auction  pnrcbaser  had  not  made  inquiry  of  either  the  lesior  or  the 
lessee  as  to  whether  or  not  any  rent  had  been  paid  in  adfance  according  to 
the  terms  of  the  lease.    Seld  that  under  these  circumstances  the  plaintiff 
was  not  entitled  to  recoTcn 

The  facts  of  this  case  are  as  follows : — ^Ooe  Sajjad  Hosaia  was 
the  owner  of  certain  property  at  or  prior  to  the  year  1898.  On 
the  21st  of  September  of  that  year  he  granted  a  lease  to  the  defen- 
dant of  portion  of  this  property  for  a  term  of  10  years,  that  is, 
from  1306  to  I3l6  Fasli  (inclusive).  The  lease  contained  a  pro- 
vision to  the  effect  that  if  at  any  time  daring  the  currency  of  the 
lease  the  lessor  should  demand  any  portion  of  the  rent  in 
advance  from  the  lessee,  the  latter  would  be  bound  to  pay  it  on 
obtaining  a  receipt.  The  lease  was  registered.  On  the  25th  of 
December  1902  a  sum  of  Rs.  1,620  was  paid  in  advance  for  rent 
by  the  lessee  to  the  lessor  on  demand  made  by  the  lessor  in 
pursuance  of  the  above  mentioned  provision  in  the  lease.  This 
payment,  it  is  found,  satisfied  the  rent  payable  up  to  the  end  of 
1314  Fasli.  On  the  20th  of  October  1903  the  plaintiff  purchased 
the  property  so  leased  at  a  sale  in  execution  of  a  decree  obtained 
agwinst  Sajjad  Husain.  He  instituted  the  suit  out  of  which  this 
appeal  has  arisen  for  recovery  of  the  rent  for  the  year  1311  and 
part  of  1312  Fasli,  which  had  been  already  paid.  He  waa  met 
by  the  defence  that  the  rent  for  that  period  had  already  been 
paid  to  Sajjad  Hnsain  under  the  provision  in  the  lease.    The 

*  Seeond  Appeal  No.  881  of  1906  from  a  decree  of  D.  B.  Lyle,  Diitriet 
Jadge  of  ICoradAbad,  dstei  the  29th  of  Jane  1906  rerersing  a  decree  of 
Aindhia  Prasad,  AssisUnt  Collector,  Ist^Class,  Samhhal.  dated  the  lltli  of 
Kay  1906. 
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Court  of  firet  instance  (Assistant  Colleotor)  decreed  the  plaintiflTs 
daim  practically  in  full.  On  appeal  by  the  defendants,  how- 
ever, this  decree  was  reve.sed  and  the  suit  dismissed.  The 
plaintiff  appealed  to  the  High  Court. 

Sir  Walter  Colviuj  Mr.  W.  K,  Porter  and  Lala  Girdhari 
Lai  Agarwala,  for  the  appellant. 

Mr.  Abdul  Majid,  for  the  respondents. 

Stanley,  C.J.,  and  Bubkitt,  J. — The  question  for  deter- 
jninatiou  in  thia  litigation  is  a  novel  one.  One  Sajjad  Husam 
was  the  owner  of  certain  property  at  or  prior  to  the  year  1898. 
On  the  2 1st  of  September  of  that  year  he  granted  a  lease  to  the 
defendant  of  portion  of  this  property  for  a  term  of  10  years,  tliai 
is,  from  1306  to  1815  Fasli  (inclusive).  The  lease  contains  a 
very  onusoal  provision  to  the  efiect  that  if  at  any  time  daring  the 
oarrency  of  the  lease,  the  lessor  should  demand  any  portion  of  the 
rent  in  advance  from  the  lessee,  the  latter  would  be  bound  to 
pay  it  on  obtaining  a  receipt.  The  lease  was  roistered  and  is 
not  disputed  here.  On  the  25th  of  December  19(^2  a  sum  of 
Bs.  1^20  was  paid  in  advance  for  rent  by  the  lessee  to  the  lessor 
on  demand  made  by  the  lessor  in  pursuance  of  the  proviaion  in  the 
lease  to  which  we  have  referred.  This  payment,  it  is  found, 
satisfied  the  rent  payable  up  to  the  end  of  1314  FaslL  On  the 
20th  of  October  1903  the  plaintiff  appellant  purchased  the 
property  so  leased  at  a  sale  in  execution  of  a  decree  obtained 
against  Sajjad  Husain.  He  instituted  the  suit  out  of  which  this 
appeal  has  arisen  for  recovery  of  the  rent  for  the  jear  1311  and 
part  of  1312  Fasli,  which  had  been  already  paid.  He  was  met 
by  the  defence  that  the  rent  for  that  period  had  already  been 
paid  to  Sajjad  Husain  under  the  provision  in  the  lease. 

The  question  is  whether  under  such  circumstances  this  is  a  good 
defence  to  the  suit.  As  we  have  £aid,  the  lease  is  a  registeied 
document  and  the  plaintiff  appellant  must  be  deemed  to  have  pur- 
chased with  knowledge  of  it.  It  was  open  to  him  when  he  was 
contemplating  the  purchase  to  make  inquiry  of  the  lessor  or  lessee 
as  to  whether  or  not  any  rent  had  been  paid  in  advance  accord- 
ing to  the  proviaion  in  the  lease.  He  appears  to  have  neglected 
to  do  80  and  purchased  the  property,  no  doubt,  in  the  belief  that 
he  wpald  be  entitled  to  the  rent  from  the  date  of  purchase  for  tho 
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remaioder  of  the  term.  But  for  the  fact  that  the  lease  was  a 
'registered  dooament,  and  that  the  reLt  had  been  paid  bo7i4  fide 
iu  advance,  in  accordance  with  the  condition  in  it,  the  plaintiff 
would  probably  have  been  in  a  position  to  establish  liifl  claim; 
but  in  view  of  the  fact  that  the  hase  was  registertd  at^d  tbat 
payment  of  the  rent,  claimed  has  been  made  in  at'cor  lance  with 
it  bond  fide  before  the  date  of  the  plaintiff's  purchase,  we 
are  unable  to  dissent  from  the  decision  of  the  learned  District 
Judge.  The  payment  of  rent  before  it  becomes  due  is  not 
ordinarily  a  fulfilment  of  the  obligation  imposed  by  a  cove- 
nant to  piy  rent,  but  is  in  fact  an  advance  to  the  lessor  with 
an  agreement  on  his  part  that  when  the  rent  becomes  due  such 
advance  will  be  treated  as  a  fulfilment  of  the  obligation  to  pay 
the  rent— see  De  Nioholls  v.  Saunders  (I).  We  must  hold,  in  view 
of  the  facts  in  this  case,  that  the  rent  sought  to  be  recovered  in 
this  suit  was  satisfied  pursuant  to  the  provisions  of  the  lease  by 
the  advance  previously  made.  The  plaintiff  ap[)ellant  cannot 
complain,  inasmuch  as  he  did  not  take  the  precaution  of  making 
inquiry  as  to  whether  or  not  any  money  had  been  paid  in 
advance  as  provided  fo/  by  the  do^'ument.  We  therefore  dismiss 
the  appeal  with  costs. 

Ajypeal  diemUaed* 

PKIVY  COUNCIL. 


SURAJMAXI  AND  0THBB8  (Defekdakts)   V.  RABI  NATH  OJUAAMD 
ANOTHBB  (PLAI5TIPV8). 

[On  appeal  from  the  High  Coart  of  Jadiomture  at  Allahabad.] 
Sindu  laio-^Qift^Conftruciion  of  deed  of  ^»/^— •*  Malik  *'^Oi/t  to  widow 
at    **  malik  t&a   khud  ikhtiyar  *•—••  Abiolute   ownership  *'  — S$rita6U 
and  alienable  estate^No  dietinetion  between  male  and  female  done^, 
A  Hindu  ezecufccd  a  deed  of  gift  of  immor^ble  property,  to  take  elfeot 
after  hit  death,  to  each  of  his  two  wivca  and  his  daughter*in.law,  **  at  owners 
(maliks)  with  proprietary  powers."    One  of  his  widows  on  coming  into  pos- 
session of  her  sharo  made  a  will  disposing  of  it  in  Iayout  of  her  brother.    In 
a  suit  by  the  next  heirs  of  tho  donor  questioning  hor  power  of  alienstion 

ffeld  that  in  the  true  construction  of  the  de«!d  the  widow  took  %  heri- 
table and  transferable  estate  in  the  p'operiy.  The  nse  of  the  word*'  malik  " 
implies  ''absolute  ownership  "  unless  there  is  anything  in  the  context    or 

Present  /—Lord  RoBEBTSON,  Lord  CoLLiifB,  and  Sir   Abthub^Wilsov. 
(1)  (1870)  L.  R.,  6  C.  P.,  689. 
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lorroanding  circnmstancos  to  qualify  such  me«niiig  i  and  ib  waa  not  so  qnali* 
fifd  by  the  fiot  that  tho  dome  waa  a  widow.  la  th:a  cae  the  rontoxt  rather 
atr«Dgihcned  the  proanmption  that  the  word  waa  inunded  to  hear  its  proper 
teohnioal  meaning. 

ZalU  MohM»  Sin^l  Roy  v.  CknihunZal  Boy  (1)  and  Kollany  Kooer  ▼. 
Imckme$  Pertkad  (2j  followed. 

App£al  from  a  judgment  and  decree  (2Dd  November  1903) 
of  the  High  Couit  at  Allahabad  which  affirmed  a  judgmoDt  and 
decree  (llth  March  1901)  of  the  Court  of  the  Subordinate  Judge 
of  Gorakhpur« 

Tl  e  main  question  raised  on  this  appeal  was  whether  the  fir-t 
appellant  Surajmani  had  or  had  not  the  power  of  alieoation  in 
regard  to  the  property  in  suit.  The  following  {pedigree  explains 
the  suit  aud  the  i  elation- hip  of  the  paities  thereto. 

ISHWAR  NATH  OJHA. 


Firat  wife,  Hnaammat  Dhan  Mat).  Second  wife,  Manammat  Surajmani, 

I  firat  defendant. 

Deo  Nuth  Ojha=Mn8ammat  Sarasw.iti, 
died  before  auit. 

Pirthnmani, 
I 


I 


I 


Bobi  Nath  Ojha,  plaintiff.  Ganga  Dhar  Ojhfi,  plaintiff. 

The  property  in  suit  belonged  ti  I^h^var  Naih  Ojha,  who  dicfl 
about  1882  leaving  him  surviving  all  the  ot)  er  percon^  named  in 
^6  pedigree  except  his  eon,  Deo  Nath  Ojha,  On  2nd  April  1877 
Le  executed  a  will,  of  which  the  material  portion  is  get  out  in  tl  eir 
Lordships'  judgment,  leaving  portions  of  the  property  to  Dlao 
Uati,  Surajmani,  and  Saraswati  respectively.  On  I^h\var  Nath 
Ojha's  deaih  Surajmani  took  poasession  of  the  property  devised  to 
her^  and  on  l9ih  March  1896  bhe  made  a  will  by  which  she  pur- 
ported to  dispose  of  it  in  favour  of  her  brother  Kam  Narain  Ojha, 
who  died  prior  to  the  institution  of  the  present  suit,  which  was 
bxught  on  4tb  September  1900  by  Rnbi  Kath  Ojha  and  Gahga 
J)  ar  Oj'a  for  a  declaration  that  Surajmani  was  iccompetcnt  to 
exejute  the  will  of  l9th  March  189(3  or  to  alienate  the  pro|>etty. 

The  defendants  were  Surajmani  and  the  heii^  of  Kam  Narain 
0]ha,  who  denied  the  right  of  the  plaintiffs  to  sue  as  they  were 
net  the  next  heirs  of  Ishwar  Kath  Ojha  ar)d  Surajmani,  and 
(1)  (1897)  U  B.  84 1.  A..  78 1 1»  L.  R.,         (9)  (1B76)  V'  W.  H^  SeC, 
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pleaded  that  the  will  of  lehwar  Kath  Ojha  conferred  on  Suraj- 
mani  a  heritable  and  alienable  estate  which  she  was  competent  to 
tiansfcr  by  her  will. 

The  Subordinate  Judge  held  that  the  will  of  Ishwar  Nath 
Ojha  only  gave  Surajmani  the  limited  estate  for  life  of  a  Hiada 
wid)w,  and  did  not  empower  her  to  alienate  the  property.  He 
therefore  decreed  the  suit  and  made  the  declaration  prayed  for. 

On  appeal  the  High  Court  (Knox  and  Aiemak^  JJ.)  affirmed 
the  decree  of  the  Subordinate  Judge. 

The  case  before  the  High  Court  is  reported  in  I.  L.  E.,  25 
JU1,351. 

On  this  appeal — 

DeOrujfther  for  the  appellants  contended  that  on  the  proper 
construction  of  the  will  of  Ishwar  Kath  Ojha  the  appellant  Suraj- 
mani acquired  a  heritable  and  transferable  interest  io  the  property 
devised  to  her.  The  word'^  malik'' of  itself  implied  absolute 
ownership,  and  therefore  carried  the  power  of  alienation  with  it, 
unless  there  was  anything  in  the  will  or  deed  of  gift  to  qualify 
such  meaning.  Reference  was  made  to  Lalit  Mohwn,  Singh  Roy 
y.  Chukkwfi  Lai  Roy  (1);  Rajnarain  Bkadury  y.  AiMhtUosh 
Chuckerbutty  (2)  and  the  same  case  on  appeal  Rajnarain  Bha- 
dwry  y.  Katyani  Dabee  {Z)iPadam  Lai  v.  Tek  Singh  {i); 
Mayne*s  Hindu  Law^ 6th  ed.,  page  865,  sect'on 665 ;  7th  ed., page 
890,  and  Jiwan  Panda  y.  So^na  (5).  Here  there  were  no  words 
to  qnalify  the  nature  of  the  gift. 

Ro8B  for  the  respondents  contended  that  the  word  *'  malik  " 
meant  **  owner,*'  and  not  necessarily  "  absolute  owner  "[the  real 
meaning  of  the  phrase  in  the  will  was  ^^  owner  with  inde|)eQden6 
authority."  Befeience  was  made  to  Mathura  Das  y.  Bhikhan 
Lai  (G) ;  Janki  y.  Bhairon  (7)  •  Stoke's  Hindu  Law  Books, 
Dayabhaga,  page  241,  chapter  I,  fccotions  1, 18, 19  and  23;  Id. 
Mitukshara,  Part  II,  page  373,  chapter  I,  section  1,  placitum  20. 
May ne's  Hindu  Law,  7th  ed.,  page  527,  section  Z97 ;Harilal  Pi  an- 
lal  V.  Bui  Rewa  (8),  and  Mahomed  SkamsoolHooda  y.  Shewak- 
ram  (9).    There  must  in  the  case  of  a  widow  be  express  words 

(1)  (18»7)  I*.  R..  24  I.  A  76  I     (6)  (1869)  1  N-W.  P.,  6. 

J.  L.B^24CiiIo.834. 

(2)  (1899)  1.  L.  B.,  27  Calc,  44.    (6)  (1896)  I.  L.  E.,  19  AU..  16. 

(8)  (1900)  I.  L.  a.  27  ChIo.,  649.   (7)  (1896)  L  L.  R.,  19  All.,  183  (185). 
'4)  (1906)  I.  L.  B..  29  All.,  S17.   (8)  (1895)  L  L.  R.,  21  Bom.,  876. 
(9)  (1874)  L.  R.,  2  L  A.,  7  (16)  ;  14  B.  L.  B.,  226  (281,282). 
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in  the  will  or  deed  of  gift;  which  give  powers  beyond   what  are         1907 
given  hy  the  word  "  malik.  '*     In  tho  cnso  of  Rajriarain  Bha-     sumAjuiin 
dury  V.  AushtUosh  Ckuckerhutty  (1)  and  the  same  case  on  appeal  v. 

(2)  both  tho  original  and  appellate  courts  held  that  there  was  Ojha. 
pometliiug  more  than  the  mere  gift  of  ownership,  and  that  the 
additional  words  gave  an  absolute^ estate  with  power  of  alienation, 
and  on  that  ground  tliey  distinguished  the  case  from  the  Bombay 
ca  e  above  cited.  The  Courts  below  were  right,  it  was  therefore 
submitted,  in  holding  that  the  appellant  Surajmani  took  only  a 
limited  estate  in  the  property. 

DeGruy/Aer  replied  referring  to  Mahomed  Shamsool  Booda 
V.  Shewakram  (3) ;  and  Kollany  Kooer  v.  Luchmee  Perahad 

(4). 

1907,  December  5th:— The  judgment  of  their  Lordships  was 
delivered  by  Lord  Collins  :— 

This  is  an  appeal  from  the  High  Court  at  Allahabad  affirm- 
ing  the  decision  of  the  Subordinate  Judge  of  Gorakhpur.  The 
question  is  whether  the  first  appellant,  Musammat  Surajmani, 
acquired  a  right  to  alienate  the  property  now  in  suit  under  a 
deed  of  gift  or  testamentary  instrument  of  her  late  husband, 
Ishwar  Naih  Ojha.  The  material  part  of  the  document  is  as 
follows: — 

"I  now  of  my  owa  free  will  and  accord  whUe  in  a  sound  itate  of  mind 
and  in  eojojmoQt  of  my  senses  msko  a  gif  b  of  tho  entire  rilhge  Dwarkapnr 
Kank4r  in  tippa  Asnari  and  hilf  of  the  Tillage  Telpvrwa  in  tapp*i  Poohhar  to 
If  nsanmat  Dlmnmati,  my  first  Wife,  tho  entire  Tillage  Doharia  Khnrd  in  tapps 
B-tnjarha  and  bnlf  of  maus%  Telpurwa  aforesaid  to  Masammat  Sarajmani,  my 
second  wife,  and  half  of  roauzi  JiimU  Jot,  t  «.,  an  eight  anna  ahare  in  it,  in 
tapp-i  Birikpir  to  Masammat  S^irsuti,  my  diughter-inlaw.outof  the  aforesaid 
property  without  consideration  on  the  conditions  that  during  my  lifetime 
shall  remain  in  possession  of  tho  said  property  as  heretofore,  and  my  name 
shill  remain  recorded  in  respect  of  it  in  the  public  records  and  the  Musammats 
aforesaid  shall  be  maintained  by  me,  4hat  after  my  death  they  shall  under 
this  document  got  their  names  recorded  in  the  publio  records  in  respect  of 
their  respecliTC  properties  given  to  them  and  remain  in  possession  as  owners 
with  p-opriettry  powers  ;  and  that  if  perchance  I  haTO  a  male  issue' hereafteri 
this  deed  of  gift  shall  be  considered  null  and  Toid  as  against  him.** 

The  words  translated  '<  a?  owners  with  proprietary  powers" 
are  in  the  onginal  ^*  malik  wa  khud  ikhtiyar.'^    The  appellants 

(1)  (1899)  I.  L.  E.,  27  Calc .  44.  (8)  (1874)  L,  E.,  J  I.  A.,  7  (14)  1 

14B.  Ii.B,a26(281). 
(8)  (1900)  I.  L.  B.,  27  Calc,  649.  (4)  (1876)  24  W.  B.,  896. 
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^BAJIUVI 


able  estate.    The  respondeDts,  on  the  other  baud,  oonteoded,  and 

7  the  Courts  below  have  hehl,  that  under  these  words  the  lady  took 

OiMA.       ^^  more  than  the  ordinary  estate  of  a  Hindu  widow,  iihioh  i« 

iualienable  excepti  in  special  conditions  which  are  not  allied  to 

exist  in  this  ease. 

After  the  death  of  her  husb*and  Musammat  Surajmani  entered 
into  possession  of  the  propoity  given  to  her  and  has  pnqx)rted  to 
dispose  of  it  by  will  in  favour  of  her  brother  Bam  Narain  OjHu 
The  present  suit  is  brought  by  the  plaintifis  (respondents)  as 
h«^irs  of  Ishwar  Nath  and  of  Surajmani  fcr  a  declaration  that  the 
latter  was  incompetent  to  execute  tbe  said  will,  and  it  is  agaiast 
the  decision  in  their  favour  that  this  appeal  is  brought.  Tbe 
effect  of  the  woid  "  malik'^  in  testamentary  gifts  has  beenoflen 
discussed  in  cases  decided  in  tbe  different  Courts  in  ludia^  where 
there  has  been  apparently  some  fluctuation  of  opinion.  For 
instance^  since  this  case  was  decided  in  the  High  Court  of 
Allahabad,  the  same  Court,  difierently  coubtituted,  has  refused  to 
follow  it  and  expressed  the  opinion  that  tlie  words  in  quesiion 
passed  the  absolute  estate,  Padam  Lai  v.  Teh  Singh  (I). 

In  the  preseut  case  the  Subordinate  Judge  seemed  to  recognize 
that  the  trend  of  the  decisious  of  the  Calcutta  Courts  was  opposed 
to  his  view,  but  felt  bound  to  follow  what  he  thought  was  the 
result  of  tie  Allahabad  casesi  which  were  binding  u\^n  him. 

In  KoUany  Kooer  v.  Luchmee  Ferehad  (2)  decided  in  1875, 
Mitter  J.,  in  dealing  with  the  case  of  a  will  where  the  donees 
were  t\e  widow  and  daughter  of  the  testator,  and  the  word 
'<  malik  ^^  was  used,  thus  expresses  himself  (at  p.  396)  :— 

**  As  far  as  the  words  go,  I  tbink  it  is  plain  thvt  the  testator  intendod 
to  make  an  absolute  gift  of  his  pi^  party  In  favonr  of  his  widow  and  daughter. 
He  s  r js  tha  after  his  death  they  shaU  be  (maliks)  proprietors  and  bis  entire 
estate  sh^U  deTolye  upon  thorn.  In  Joi$ndro  Mokun  Tagor9  t.  Oa%tndrt 
MohuM  TagoT»  (3)  the  Judicial  Committee  say  :  — *  If  ao  estate  were  g  Til 
to  a  man  simply  without  express  words  of  inheritance,  it  would,  in  the 
abscnc'«  of  a  conflicting  context,  curry  by  Hindoo  Law  (hs  under  the  pre^nt 
state  of  the  law  it  does  by  will  in  Euglmd)  an  estate  of  inheritance*'  la 
the  testimentary  instrument  under  our  consideration,  from  tbe  context  it 
.does  not  appear  that  the  testator  intendel  a  limited  gift  in  favour  of  Bud 

(1)  (1906)  I.  L.  B.,  21  All.,  217.  at  pp.  221,  2/2.        (2)  (1875)  24  W.  R.,  SlNt 
(3)  (1872)  L.  R.  1.  A.,  8ap.  Vvl.,  47  (86)  t  »  B.  U  &« 
977  006)  118  W«H,,  a«l|p»tp^tf«. 
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Kooer  and  Una  Kooer.  Theref  ure  adopting  tbe  rale  of  coniirnction  above 
quoted  we  must  bold  tbat  tbe  gift  in  question  was  an  abiolute  gift  unless  it 
oan  be  sbewn  tbat  \y  tbe  Hindoo  Itw  gift  to  a  femile  meant  a  limited  gift  or 
carries  witb  it  tbe  effect  of  creiitiog  an  estate  exactly  similar  to  tbe  'widow's 
estate  *  under  tbe  Uw  of  ioberitnnce.  1  am  not  aware  of  any  sncb  provision 
in  tbe  Hindoo  law  nor  bave  we  been  referred  to  any  autbority  in  support 
of  it.** 

The  question  as  to  the  eflTect  of  the  word  "malik  "  came 
before  this  Boinl  in  1S97  ia  the  cise  of  Lalt  Mohun  Singh 
Roy  V.  Chukkun  Ld  Roy  {I).  The  donee  in  that  case  was  a 
man,  but  tbe  principles  of  iuterpretation  laid  down  were  of 
general  application.     Refeiring  to  the  donee  the  lesta'or  said: — 

**  If  no  cbiU  en  are  born  to  me  .  .  .  or  if  at  tbe  tiaie  of  my  destb 
tbey  are  not  alive,  tben  ,  .  •  my  nepbcw  •  .  .  becoming  on  my  deatb 
my  stbalabbUbiktaand  becoming  owner  (malik)  of  all  my  estate  and  p.op**r- 
ties.,  fto.,  sball,  remaining  my  stbalubbisbikti,  obtaining  tbe  management  of 
tbe  Iswarsbebas  .  .  .  enjoy  witb  son/grandson,  and  so  on  in  succession 
tbe  proceeds  of  my  estate  •  .  .  Tbe  minor,  on  roacbing  majority,  sball 
exercise  ownersbip  (malik>itwa)  over  all  tbe  properties.  " 

In  delivering  the  judgment  Lord  Davey,  atp.  88  of  L.  R.,  24 
I.  A.,  says : 

"It  was  not  disputed  .  .  .  that  tbe  son  of  tbe  testator.  If  tbore  bad 
been  one,  or  bis  daugbter,  if  tbere  bad  been  one,  would  bare  taken  an  absolute 
Heritable  and  alienable  estite  .  .  .  Kor  was  it  disputed  tbat  tbe  words  of 
gift  to  tbe  appellant  were  sucb  as  to  confer  on  bim  also  an  btritable  and 
nlienable  estate.  Tbe  words  *  become  owner  (malik)  of  all  my  estates  and 
properties  *  would,  unless  tbe  context  indicated  a  different  meaning,  be 
sufficient  for  tbat  purpose  even  witbout  tbe  w<  rds  *  enjoy  witb  son,  grandson, 
and  so  on  in  succession  *  wbicb  latter  words  are  frequently  need  in  Hindoo 
wills  and  bave  acquired  tbe  force  of  tecbnical  words  conveying  an  berltable 
and  alienable  estate.  ** 

This  case  seems  to  adopt  and  apply  the  same  view  of  tlie  word 
'*  malik  ''  as  was  taken  iu  the  Culcutba  case  of  Kollavy  Kooer 
Y.  Luchmee  Pershad  (2)  above  eite<ly  with  the  result  that  in 
order  to  cat  down  the  full  proprietary  rights  that  the  word 
imports  something  must  be  found  in  the  context  to  qualify  it. 
Nothing  has  been  found  in  the  context  here  or  the  surrounding^ 
circamstauces  or  is  relied  upon  by  the  lespondent**!  but  the  fact 
that*  the  donee  is  a  woman  and  a  widow,  which  was  expressly 
decided  in  the  last  mentioned  case  not  to  suffice.  But  while  there 
is  nothing  in  the  oontext  or  surrounding  facts  to  displace  the 

(i)  (1897)  L.  B^  24  I.  A.,  76  iLL.R^        (2)  (1875)  24  W.  B.,  896. 
24Calc.,8d4. 
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1907  presauiption  of  absolate  ownership  implied  in  the  word  '^  malik/' 

SuBAjMAjrr    ^^'^  context  does  seem  to  strengthen   the  presumption  that  the 

••  intention  was  that   *'maHk"  should  bear    its  proper  technical 

OjHA.        meaning.     It  is  to  be  observed  that  tlio  gift  to  the  testator^s 

daughter-in-law,  Musaramat  Saraswati,  is  made  in  preci-elj  the 

same    term?.    The  learned    counsel   tor   the    re.^pondents   was 

unable  to  adduce  any  reason  for  holding  that  in  her  case  the  gift 

shoald  be  out  down  to  anything  less  than  a  full  proprietary 

right,  and,  if  this  be  admitted,  the  respondents  have  to  contend 

for  two  contradictory  interpretations  of  the  same  phrase. 

In  the  result,  therefore,  with  th.e  greatest  respect  for  the 
learned  Judges  in  the  Courts  below,  their  Ijordships  arc  urable 
to  agree  with  their  decision.  Their  Loids^iips  wilj  humbly 
advise  His  Majesty  that  the  appeal  be  allowed  and  the  decrees 
of  both  Courts  below  discharged,  and  instead  thereof  the  suit 
dismissed  with  co^s  in  both  Courts.  The  respondents  will  pay 
to  the  appellants  the  costs  of  this  appeal 

Appeal  allowed. 
Solicitor^  for  the  appellants — Pyke,  Parrott  A  Co, 
Solicitors  for  the  respondents— Oflftorn  Jenkyn  &  Son. 

J.  V.  W. 

1907  APPELLATE  CIVIL. 

July  17.  

M€for$  Mr,  Jmstiee  Bantrji  and  Mr,  Justie9   Aikwmn, 
A8HIQ  HUSAIK  jlvd  othbbb  (Dkvbkdantb)  v,  ASQUABI  BEQAM  AVd 

AKOTHKB  (PLAINTIYFb).* 

J9i  (Lo€al)  No.  JJ  0/1901  (A^ra  Tenancy  Act),  eeetian  SZ^ExproprMary 
holding — Suit  for  po$t$S9ion  of  half  of  an  exproprioiary  holding. 
The  plaintiff!  lued  to  recover  poBtostion  of  one  1l  If  of  an  ex  proprietary 
holing,  and  added  a  prayer  for  *'  any  other  relief  which  might  in  the  opinion 
of  the  Court  be  deemed  just  and  proper**  ffeld  that  the  auit  fr  potscaaion 
of  half  of  the  ezproprietary  holding  would  not  lie,  being  opposed  to  aection 
8S  of  the  AgrJt  Tenancy  Act,  1901,  but  that, on  the  finding  that  the  pUintiffa' 
ahare  in  the  holding  was  one  half,  the  pUiutifft  were  entitled  to  a  decree 
decUring  their  right  to  a  half  share. 

This  was  a  suit  brought  by  Musammat  Asghari  Begam  and 
MusHramat  Akbari  Begam,  the  daughters  of  one  Masum  AH,  for 

•  Second  Appeal  No.  196  of  1905  from  a  decree  of  Alopi  Praaad^Addi- 
tional  Subordinate  Judge  of  Momdibad,  dated  the  28rd  of  December  1904, 
modifying  a  decree  of  Mohan  Lai  Hukku,  Muniif  of  Harali,  Moradabad,  dated 
theS9thof  Janfl904. 
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possessioD  of  a  half  share  of  an  exproprietary  holding,  17  bighas  1907 

7  biBwas  in  extent,  and  for  dispossession  of  the  defendants  from         ashiq"" 
that  share,  the  allegation  being  that  the  defendants  had  taken        Husaik 
possession  of  the   whole   of  the   holding.     The   plaintiffs    also       AsGHAiir 
claimed  mesne  profits.     The  plaint  contained   a  prayer  to  the        J^k^^m. 
effect  that  the  plaintiffs  might  be  granted  any  other  relief  which 
might,  in  the  opinion  of  the  court,  be  deemed  just  and   proper. 
The  court  of  first  instance  (Munsif  of  Havali,   Moradabad)  gave 
the  plaintiffs  a  decree  for  joint  possession  of  15  million  odd  sihams 
oat  of  76  million  odd  sihams.     From  this  decree  the  plaintiffs 
appealed.    The    bwer  appellate  court   (Subordinate  Judge  of 
Moradabad)  decreed  their  claim  for  possession  of  a  half  share  out 
of  the  whole  and  also  for  mesne  profits.    The  defendants  there- 
upon appealed  to  the  High  Court. 

Munshi  Oulzari  Lai,  for  the  appellants. 

Munshi  Gokid  Prasad  (for  whom  Mr.  M.  L.  Agarwala),  for 
the  respondents, 

Banebji  and  Aixhan,  JJ. — The  suit  which  has  given  rise  to 
this  appeal  was  brought  by  Musammat  Asghari  Begam  and 
Mnsammat  Akbari  Begam,  the  daughters  of  one  Masum  Ali,  for 
possession  of  a  half  share  of  an  exproprietary  holding,  17  bighas 
7  biswas  in  extent,  and  for  dispossession  of  the  defendants  from 
that  share,  the  allegation  being  that  the  defendants  had  taken 
possession  of  the  whole  of  the  holding.  The  plaintiffs  also  claimed 
mesne  profits.  The  plaint  contained  a  prayer  to  the  effect  that 
the  plaintiffs  might  be  granted  any  other  relief  which  might,  in 
the  opinion  of  the  Court,  be  deemed  just  and  proper.  The  Court 
of  first  instance  gave  the  plaintiffs  a  decree  for  joint  possession 
of  15  million  odd  sihams  out  of  76  million  odd  sihams.  From  this 
decree  the  plaintiffs  appealed.  The  lower  appellate  Court  decreed 
their  claim  for  possession  of  a  half  share  out  of  the  whole  and  also 
for  mesne  profits.  The  defendants  have  preferred  this  second 
appeal.  One  of  the  appellants  Musammat  Said-un-nissa  died 
after  the  institution  of  the  appeal,  and  although  six  months  have 
expired  from  the  date  of  her  death,  no  legal  representative  has 
been  brought  on  the  record  in  her  place.  On  this  ground  it  was 
contended  on  behalf  of  the  respondents  that  the  appeal  had  abated. 
We  are  upable  to  accept  this  contention.    Said-un-nissa  was  sued 

14 


Digitized  by 


GooglQ 


1907 


92  THB   INPIAH  LAW  BBP0BT8,  [VOL.  XXX. 

as  a  pro  f(yrmd  defendant,  and  the  loWer  appellate  Ooort  found 

that  she  bad  ceased  to  have  any  interest  in  the  property.    It  is 

HusAiif       clear  that  the  other  defendants  could  have  maintidned  the  appeal 

aso'habi      even  if  she  had  not  joined  them.    Under  these  circumstances 

Begam.       ^q   cannot  hold  that  the  appeal  of    the  other  defendants  has 

abated.    It  of  course  abates  so  far  as  it  is  an  appeal  by  Said-un- 

nissa. 

The  first  plea  in  the  memorandum  of  appeal  is  based  upon  the 
provisions  of  section  32  of  the  Tenancy  Act  which  says  that  no 
suit  for  the  division  of  a  holding  shall  be  entertained  in  a  Civil 
or  Revenue  Court.  The  decree  of  the  lower  appellate  Court 
awarding  to  the  plaintiffs  possession  of  a  half  share  and  directing 
the  dispossession  of  the  defendants  from  the  share  is  substantially 
a  decree  for  the  division  of  the  holding.  This,  aocoiding  to  the 
language  used  in  sub-seotion  (2)  of  section  32,  is  a  decree  which 
no  Court,  Civil  or  Revenue,  can  pass.  It  may  be  that  the  inten- 
tion of  the  Legislature  was  to  forbid  the  institution  of  a  suit  for 
the  division  of  a  holding  as  against  the  landholder  only,  but  the 
language  used  in  the  said  sub-section  is  general  and  does  not  give 
effect  to  any  such  intention.  The  plaintiffs,  however^  in  their 
plaint  ask  for  such  other  relief  as  the  Court  might  deem  fit  to 
grant;  and,  therefore,  if  they  are  entitled  to  any  other  relief,  it 
would  be  only  just  that  such  relief  should  be  decreed  to  them. 
The  Court  below  has  found  that  the  extent  of  the  plaintiffs'  share 
in  the  holding  in  question  is  half.  That  finding  is  based  upon 
evidence,  and  is  conclusive  in  this  second  appeaL  Upon  that 
finding  the  plaintiffs  are  entitled  to  a  declaration  that  they  have 
a  right  to  a  half  share  in  the  holding  jointly  with  the  defendants 
Nos.  1  to  4  and  this  declaration,  we  think,  is  what  ought  to  have 
been  granted  in  the  present  suit. 

The  second  plea  taken  in  the  memorandum  of  appeal  is  based 
upon  a  misconception. 

The  third  and  fourth  pleas  are  concluded  by  the  findings  of 
the  Court  below. 

The  fifth  plea  has  in  our  opinion  no  force.  Upon  the  finding 
of  the  Court  below  the  plaintiffs  are  entitled  to  the  mesne  profits 
awarded  to  them.  We  therefore  yary  the  decree  of  the  Court 
below  to  this  extent  that,  in  lieu  of  the  decree  for  possession  of  a 
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half  share  in  17  bighas  7  biswas  and  dispossession  of  the  defend- 
SDts  from  that  share,  we  make  a  decree  declaring  the  plaintiffs 
entitled  to  a  half  share  ia  the  said  land  jointly  with  the  first  four 
defendants.  In  other  respects  we  affirm  the  decree  of  the  Court 
below.    We  direct  the  parties  to  bear  their  own  costs  in  this  Court. 

Decree  'modified. 
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Befof  Mr,  Ju$iie9  Bcmirji  and  Jfr.  JuHioe  Aikman. 

EMPEBOB  9.  QAOIB  BAEHSH  Ain>  othbbs.  • 

Act  No,  XZVofXbOO  {Indian  P$nal  Code),  Mictions  28,  2Si^Comni0rftiHnff 

coin-^Doflnition^  Intention. 

In  order  to   constitute   the  offence  defined  by  section  281  of  the  Indian 

I^nal  Code,  it  it  not  necessary  that  the  counterfeit  coin  should  be  made  with 

the  primary  intention  of  its  being  passed  as  genuine  t  it  is  sufficient  if  the 

resesiblance   to  genuine   coin  is  so  close  that  it  is  capable  of  being  passed  as 

Budi. 

In  April  1907  certain  l^iepalese  came  to  the  shop  of  one 
Qadir  Bakbsh  in  Benares^  and  at  their  request  Qadir  Bakhsh 
■greed  to  make  for  them  in  German  silver  a  number  of  imi- 
tatioDS  of  a  oorrent  Nepalese  coin^  a  sample  of  which  was  given 
to  him.  The  coins  were  seemingly  not  intended  originally  to  be 
passed  as  genuine  coins,  for  it  was  stipulated  that  they  should  be 
made  with  hooks  attached  to  them  ;  but  in  fact  this  was  not  done, 
and  the  ocmis  were  handed  over  plain.  The  coins  when  made  were 
a  very  passable  imitation  of  the  original^  and;  as  the  High  Court 
found;  might  well  be  used  for  purposes  of  deception.  On  these 
fads  Qadir  Bakhsh  and  two  of  his  workmen  were  committed  for 
trial  under  section  231  of  the  Indian  Penal  Code,  but  were 
aocjuitted  upon  the  ground  that  the  coins  were  made  for  use  as 
ornaments  only  and  there  was  no  intention  to  pass  them  off  as 
genuine  coins.  Against  this  order  of  acquittal  the  present 
appeal  was  preferred  by  the  Local  Government. 

The  Government  Advocate  (Mr.  A.  E.  Ryves)  for  the  Crown. 
Mr.  0.  W.  Dillon,  for  Qadir  Bakhsh. 

Banebji  and  AicmaN;  J  J. — ^Tbis  is  an  appeal  by  the  Local 
Government  from  an  original  order  of  acquittal  passed  by  the 

^  Criminal  Appeal  No.  666  of  1907,  against  an  order  of  Baij  Natb,  Sessions 
Jvdft  of  Benares,  dated  the  8rd  of  Jnly  i907. 
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oflBciating  Sessions  Judge  of  Benares.  The  three  aocosed  were 
committed  to  his  Court  charged  with  the  offence  of  counterfeit- 
ing coin,  puni8hal)le  under  section  231,  Indian  Penal  Code.  It 
is  proved  and  admitted  that  under  the  direction  of  Qadir  Bakhsh 
the  first  accused,  the  other  two  accused,  who  are  workmen  in  his 
employment,  manufactured,  out  of  German  silver,  coins  which 
we  have  satisfied  ourselves  by  inspection  closely  resemble  genu- 
ine coins  current  in  the  Nepal  State.  The  learned  OflBciatiDg 
Sessions  Judge  was  of  opinion  that  as  it  was  not  the  intention  of 
the  accused  that  deception  should  be  practised,  nor  had  they 
knowledge  that  deception  was  likely  to  be  practised,  no  ofienee 
was  committed.  He  refers  to  the  explanation  appended  to 
section  231,  Indian  Penal  Code,  which,  we  may  remark,  has  no 
application  to  the  case.  He  overlooked  the  provisions  of  seeticxi 
28  of  the  Code  in  which  the  word  counterfeit  is  defined  and  in 
particular  the  second  Explanation  appended  to  that  section. 
That  Explanation  is  as  follows  : — '^  When  a  person  causes  one 
thing  to  resemble  another,  and  the  resemblance  is  such  that  a 
person  might  be  deceived  thereby,  it  shall  be  presumed,  until 
the  contrary  is  proved,  that  the  person  so  causing  the  one  thing  to 
resemble  the  other  thing  intended  by  means  of  that  resemblance 
to  practise  deception  or  knew  it  to  be  likely  that  deception  would 
thereby  be  practised.^'  As  we  have  said  above,  the  coins  manu- 
factured by  the  accused  are  very  good  imitations  of  a  genuine 
coin,  and  we  have  no  hesitation  in  holding  that  persons  might  be 
deceived  by  the  resemblance.  That  being  so,  the  presumption 
referred  to  in  the  Explanation  arises,  and  it  is  for  the  accused  to 
prove  that  their  intention  was  innocent  or  that  they  did  not  know 
that  it  was  likely  that  deception  would  be  practised.  The  learned 
counsel  who  has  appeared  on  behalf  of  the  accused  contends 
that  the  accused  have  discharged  the  onus  which  lies  on  them.  In 
support  of  his  contention  he  has  referred  to  the  low  charge  made 
by  the  accused  for  manufacturing  the  coins  ;  to  the  fact  that  the 
accused  manufactured  a  larger  number  of  coins  which  are  nofe 
current  than  of  coins  which  are  current  in  Nepal ;  to  the  frank 
admission  made  by  the  accused,  and  to  the  absence  of  conceal- 
ment. These  are  undoubtedly  circumstances  to  be  taken  into 
consideiation,  but  we  ate  of  opinion  that  they  are  insufficient  to 
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disoharge  the  burdeo  which  the  law  imposes  od  the  aocused.  As 
the  learned  Qovernment  Advocate  has  urged  in  his  argument^  it 
is  a  dangerous  thing  to  manofacture  imitations  of  current  coins^ 
and  this  is  no  doubt  the  reason  for  ithe  stringency  of  the  law  as 
contained  in  Explanation  2  of  secdon  28  of  the  Indian  Penal 
Code.  We  are  therefore  of  opinion  that  the  appeal  must  be  allowed. 
The  learned  G^ovemment  Advocate^  however;  does  not  press  for  a 
heavy  sentence  and  explains  that  the  object  of  the  appeal  is  to 
obtain  a  pronouncement  by  this  Court  as  to  whether  the  law  laid 
down  by  the  Court  below  was  correct.  Having  regard  to  this  and 
to  the  eircumstanoes  of  the  case  we  impose  a  light  sentence.  We 
allow  the  appeal^  set  aside  the  order  of  acquittal^  and  convicting 
Qadir  Bakhsh,  Algu  and  Karim  Bakhsh  under  section  231, 
Indian  Penal  Code,  direct  that  the  District  Magistrate  do  send 
for  the  three  accused  and  detain  them  in  his  Court  until  the 
rising  of  the  Court.  We  further  order  that;  the  accused  Qadir 
Bakhsh  do  pay  a  fine  of  Bs.  10  or  in  default  undergo  one  month's 
rigorous  imprisonment. 
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JBf/oftf  Sir  John  Stanley,  Knight,  Chief  Jmeiiee,  and  Mr,  Juetice  Sir  William 

Burhitt. 
AMBIKA  PABTAP  SINGH  (Diupbkdant)  «.  DWABKA  PBASAD  avd  othkbb 

(PLAHCTms)  AVD  DALEL  KUNWAB  avd  othibb  (Dbfutdaktb).* 
Hindu  law^^Rindn  widow  ^Mortgage  of  hm$hand*8  eetate  advereeltf  to  adop* 
tive  eon'^Suit  to  enforce  mortgage  againet  adoptive  eon-^Act  No,  IV  of 
ie82  (Tranefer  of  Property  Aet),$eetion  52— Xm  pendene^Contentione 
evit-^Applieation  for  leave  to  sue  in  forwtd  pauperie—Civil  Procedure 
Code,  eeetion  410. 

A  mortgage  of  pftrt  of  her  late  bnsband'B  estate  was  executed  by  a  Hinda 
widow  in  defiance  of  the  rights  of  her  husband's  adopted  son*  and  in  fact  in 
coUosion  with  the  mortgagee  and  in  order  to  deprive  the  adopted  son  of  his 
adoptive  fathers  estate.  Shortly  before  this  mortgage  was  executed  by  the 
widow  the  adopted  son  had  applied  for  leave  to  sue  informd  pauperie  for  the 
recovery  of  hit  adoptive  father's  estate.  Meld,  on  suit  by  the  mortgagees  to 
enforce  their  mortgage  against  the  adopted  son,  then  in  possession,  that  the 
suit  must  fail,  both  because  the  fact  of  the  estate  having  to  some  slight 
extent  benefited  by   the   money  borrowed   was    not  sufficient    under    thtf 


•  First  Appeal  No.  160  of   1905    from    a    decree    of  Aziz-ur-£UhmiU, 
Subordinate  Judge  of  Maiupuri,  dated  the  23rd  of  March  1905. 


1907 
November  20 


Digitized  by 


GooglQ 


96  THE  IKDIAK  LAW  BEPORT0,  [VOU  XXX. 

1907  cirenmBUnoM  to  Biftke  the  mortgage  enforceable  against  the  adopted  eon— 

Stinoomanpersaud  Pandaff  T.   MMSiumat  Babooe9  Mnnraj  Koonm€r0e    (1) 

^i*^'^^  distingaished — and  also  because  of  the  application  of  the  doctrine  of  Hs 

Snr^H  pendens,    FaiyoM  Sm$a%n  Khan  r.  JPrag  Ifarain  (2)  referred  to. 

«•  This  ^as  a  suit  brought  bj  Dwarka  Prasad  and  others  as 

FmiiAD.  mortgagees  to -enforce  payment  of  the  amoont  alleged  to  be  due 
on  a  mortgage  of  the  17th  of  January  1894.  By  this  mortgage 
Musammat  Dalel  Kunwar^  the  widow  of  oneChandhriGandharp 
Singh,  alleging  herself  to  be  the  owner  in  possession,  hypothe- 
cated a  ten  biswas  share  in  four  villages  to  secure  a  principal 
Bum  of  Bs.  7,000  in  favour  of  one  Shukul  Ganga  Prasad,  deoeasedi 
the  father  of  the  four  plaintifls.  The  motf^aged  property  formed 
part  of  the  estate  of  Chandhri  Gandharp  Singh,  who  died  on  the 
23rd  of  December  1891,  leaving  the  defendant  Ambika  Partap 
Singh,  his  adopted  son  and  heir,  and  aUo  his  widow  Musammat 
Dalel  Kunwar  him  surviving.  A  claim  to  this  estate  was  set  up 
on  behalf  of  Bindraban  alias  Ambika  Partap  Singh,  the  grand- 
son of  the  mortgagee  and  son  of  the  plaintiff  Shukul  Dwarka 
Prasad.  He  was  put  forward  as  being  the  adopted  son  of 
Gandharp  Singh,  and  was  strongly  supported  in  this  claim  by 
Dalel  Kunwar.  Thereupon  the  defendant  Ambika  Partap  Singh 
instituted  a  suit  in  farTOd  pauperis  in  the  Court  of  the  Subordi- 
nate Judge  of  Mainpuri  for  recovery  of  possession  of  the  estate 
of  Gandharp  Singh,  and  his  claim  was  decreed  on  the  2lst  of 
March  1896.  An  appeal  to  the  High  Court  was  preferred,  but 
the  decree  of  the  Court  below  was  upheld  on  the  12th  of  May 
1899  and  on  the  12th  of  August  following  he  obtained  possession 
of  the  estate.  It  was  during  the  pendency  of  this  suit  that  Mu- 
sammat Dalel  Kunwar,  who  supported  the  false  claim  of  the 
grandson  of  Ganga  Prasad,  the  mortgagee,  mortgaged  the  property 
in  favour  of  Ganga  Prasad  as  the  head  of  the  family  of  the  plain- 
tiffs. In  the  mortgage  deed  the  money  is  stated  to,  have  been 
borrowed  to  pay  up  a  decree  obtained  by  parties  of  the  name  of 
Chunni  Lai  and  Munni  Lai  against  Gandharp  Singh,  and  other 
debts  due  by  Gkmdharp  Singh,  and  Dalel  Kanwar,  the  mortga- 
gor, and  also  alleged  irrigation  charges. 

The  Court  of  first  instanoe  (Subordinate  Judge  of  Mainpuri) 
foun<?  that  Dalel  Kunwar  acted  in  collusion  with,  and  was  helped 

(1)  (1866)  6  Moo.,  I.  A.,  898.        (8)  (1907)  I.  L.  R.,  89  All^  889. 
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hy,  the  plaintiff  Dwarka  Prasad  and  that  she  tried  her  utmoat  to 
deprive  the  defendant  Ambika  Partap  Singh  of  Gandharp  Singh's 
estate ;  that  Dwarka  Prasad  was  trying  his  very  best  to  secure 
the  whole  estate  for  his  own  sod,  setting  him  up  as  the  real 
Ambika  Partap  and  also  setting  up  a  verbal  will  by  Gandharp 
Singh  in  his  favour.  In  his  judgment  he  says :—  *'  The  widow 
and  Dwarka  Prasad  knew  very  well  that  the  defendant  (Ambika 
Partap)  had  a  strong  case.  They  had  no  hope  of  success.  They 
therefore  tried  their  best  to  get  hold  of  some  portion  of  the 
property,  and  in  order  to  do  so  they  got  up  the  bond  in  suit.'' 
He  then  states  that  ^^  they  knew  very  well  that  the  question  of 
legal  necessity  would  arise"  and  had  one  item,  namely,  the 
decree  of  Chunni  Lai  to  support  a  case  of  legal  necessity.  As  * 
regards  the  other  items  he  found  that  they  were  fictitious  and 
false.  But  he  found  that  Dalel  Kunwar  was  competent  to  mort- 
gage the  property  for  the  benefit  of  the  minor  owner  for  the  sake 
of  saving  any  portion  of  it,  and  that  the  mortgage  to  the  extent 
of  the  amount  of  the  decree  of  Chunni  Lai  and  Munni  Lai  was 
binding  upon  the  defendant  Ambika  Partap. 

The  defendant  Ambika  Partap  Singh  appealed  to  the  High 
Court. 

Babu  Jogindro  Nath  Chaudhriy  Dr.  Satuh  Chandra  Banerji 
and  Babu  Swrendra  Nath  Sen,  for  the  appellant. 

The  Hon'ble  Pandit  Sundar  Lnl  and  Munshi  Govimd  Prasad^ 
for  the  respondents. 

Stanley,  C.  J.,  and  Bubkitt,  J.^This  appeal  is  connected 
with  P.  A.  No.  154  of  1905,  and  arises  out  of  a  suit  brought  by 
the  plaintiff  to  enforce  payment  of  the  amount  alleged  to  be  due 
on  a  mortgage  of  the  17th  of  January  1894.  By  this  mortgage 
Musammat  Dalel  Kunwar,  the  widow  of  one  Chaudhri  Gandharp 
Singh,  alleging  herself  to  l)e  the  owner  in  possession,  hypothe- 
cated a  ten  biswas  share  in  four  villages  to  secure  a  principal 
sum  of  Bs.  7,000  in  favour  of  one  Shukul  Ganga  Prasad  deceased, 
the  father  of  the  four  plaintiffs.  The  amount  claimed  in  the 
plaint  is  no  less  a  sum  than  Bs.  38^917,  the  interest  claimed  being 
Rs.  32,566-1-1.  The  mortgaged  property  formed  part  of  the 
estate  of  Chaudhri  Gandharp  Singh,  who  died  on  the  28rd  of 
December    1891,  leaving  the  defendant  Ambika  Partap  Singh, 
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1907         his  adopted  son  and  heir^  and  also  his  widow  Musammat  Dalel 


AKBIKA 


Kunwar  him  saryiying,  A  claim  to  this  estate  was  set  up  on 
Pabtap  behalf  of  Bindraban  alias  Ambika  Partap  Singh,  the  grandson 
^^l^^  of  the  mortgagee,  and  son  of  the  plaintiflFShukul  Dwarka  Prasad. 
DwAEKA  He  was  pnt  forward  as  being  the  adopted  son  of  Gandharp 
Singh,  and  was  strongly  supported  in  this  claim  by  Dalel  Kuo  war. 
Thereupon  the  defendant  Ambika  Partap  Singh  instituted  a  suit 
in  formd  paup&ria'in  the  Court  of  the  Subordinate  Judge  of 
Mainpuri  for  recovery  of  possession  of  the  estate  of  Grandharp 
Singh,  and  his  claim  was  decreed  on  the  2lBt  of  March  189G. 
An  appeal  to  the  High  Court  was  preferred,  but  the  decree  of 
the  Court  below  was  upheld  on  the  12th  of  May  1899  and  on  the 
12th  of  August  following  he  obtained  possession  of  the  estate.  It 
was  during  the  pendency  of  this  suit  that  Musammat  Dalel 
Kunwar,  who  supported  the  false  claim  of  the  grandson  of  Granga 
Prasad  the  mortgagee,  mortgaged  the  property  in  favour  of  Ganga 
Prasad,  as  the  head  of  the  family  of  the  plaintiffs.  In  the 
mortgage-deed  the  money  is  stated  to  have  been  borrowed  to 
pay  up  a  decree  obtained  by  parties  of  the  name  of  Chunni  Lai 
and  Munni  Lai  against  Grandharp  Singh,  and  other  debts  due  by 
Gandharp  Singh  and  Dalel  Eunwar,  the  mortgagor,  and  also 
alleged  irrigation  charges. 

The  learned  Subordinate  Judge  found  that  Dalel  Eunwar 
acted  in  collusion  with,  and  was  helped  by,  the  plaintiff  Dwarka 
Prasad  and  that  she  tried  her  utmost  to  deprive  the  defendant 
Ambika  Partap  Singh  of  Gandharp  Singh's  estate ;  that  Dwarka 
Prasad  was  trying  his  very  best  to  secure  the  whole  estate  for 
his  own  son,  setting  him  up  as  the  real  Ambika  P&rtap  and  also 
setting  up  a  verbal  will  by  Gandharp  Singh  in  his  favour.  In 
his  judgment  he  says  : —  ^^  The  widow  and  Dwarka  Prasad  knew 
very  well  that  the  defendant  (Ambika  Partap)  had  a  strong  case. 
They  had  no  hope  of  success.  They  therefore  tried  their  best  to 
get  hold  of  some  portion  of  the  property,  and  in  order  to  do  so 
they  got  up  the  bond  in  suit.''  He  then  states  that  "they  knew 
very  well  that  the  question  of  legal  necessity  would  arise  ^'  and 
had  one  item,  namely,  the  decree  of  Chunni  Lai  to  support  a 
case  of  legal  necessity.  As  regards  the  other  items  he  found 
that  they  were  fictitious  and  false.    But  he  found  that  Dalel 
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Ennwar  was  oompetent  to  mortgage  the  property  for  the  benefit 
of  the  minor  owner  for  the  eake  of  eaying  any  portion  of  it^  and 
that  the  mortgage  to  the  extent  of  the  amount  of  the  decree  of 
Chonni  Lai  and  Monni  Lai  was  binding  upon  the  defendant 
Ambika  Partap. 

This  rating  is  now  challenged  on  the  ground  that  under  no 
rule  of  law  or  equity  is  Ambika  Partap  bound  to  pay  any  portion 
of  a  mortgage  executed  by  a  party  who  could  in  no  way  be  said 
to  have  acted  for  him,  but,  on  the  contrary,  resisted  his  claim  in 
collusion  with,  and  helped  by,  the  plaintiff  Dwarka  Prasad. 
This  Dwarka  Prasad  was  the  chief  actor  in  the  transaction,  as  he 
himself  admits.  In  his  evidence  he  deposed  that  the  mortgage 
was  executed  under  his  supervision  and  that  he  was  instrumental 
in  obtaining  it. 

That  Dalel  Eunwar  resisted  the  claim  of  the  plaintiff  and 
espoused  the  cause  of  the  false  claimant  Bindraban  is  admitted ; 
that  she  in  no  way  in  the  transaction  acted  or  purported  to  act 
on  behalf  of  the  defendant  Ambika  Partap  Singh,  also  is  not  and 
could  not  be  denied.  She  repudiated  his  claim  throughout.  The 
question  then  is  whether,  despite  the  adverse  attitude  of  the 
mortgagor  against  her  husband's  adopted  son,  a  mortgage  executed 
by  her  in  collusion  with  the  mortgagee,  not  as  guardian  of  such 
son,  but  in  her  own  right,  can  be  enforced  against  the  son  to  the 
extent  of  a  debt  which  was  not  a  charge  on  the  estate,  merely 
on  the  ground  that  the  estate  was  benefited  by  the  payment 
of  suoh  debt.  In  support  of  an  affirmative  answer  to  this 
question  the  well-known  case  of  Eunoomanperaaud  Pan^ 
day  V.  Mussumat  Babooee  Munraj  Koonweree  (1),  in  which 
the  powers  of  a  manager  for  an  infant  heir  to  create  charges 
on  an  estate  according  to  Hindu  law  are  defined,  is  relied 
on.  In  that  case  the  widow  of  Raja  Sheo  Buksh  Singh,  who 
had  died,  leaving  an  only  son,  an  infant,  assumed  on  his  death 
the  proprietorship  of  his  estates  and  the  guardianship  of  the  son, 
and  to  satisfy  debts  charged  on  the  estate  executed  a  mortgage 
describing  herself  therein  as  being  possessed  of  the  mortgaged 
property  in  proprietary  right.  The  son,  after  he  came  of  age, 
instituted   a  suit  for  the  recovery  of  possession  of  the  mortgaged 

(1)  (1866)6  Moo.  I.  A.,  893. 
16 
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1907         estate^  and  to  baye  the  mortgage  created  by  bis  mother  set  aside. 
ambitx       ^^  ^®®  ^®^^  ^7  ^^^^  Lordships  of  the  Privy  Council,  reversing 
Paetap       the  decision  of  the  8adar  Dewani  Court  at  Agra,  that  the  Rani 
9.  ought  to  be  deemed  to  haye  executed  the  mortgage  bond  in  ques- 

pjl^p^      tion  as  and  in  the  character  of  guardian  of  her  infant  soni  and 
that  so  far  as  the  estates   benefited  by  the  mortgage,  it  was 
binding  on  the  owofer.    Their  Lordships  also  stated  that^  assum- 
ing the  bond  to  have  been  inyalid  and  ineffectual,  the  mortgagee 
would  nevertheless  be  entitled  to  the  benefit  of  any  prior  mort- 
gage or  mortgages  paid  off  by  him  affecting  the  property  eompris- 
ed  in  the  bond,  if  and  in  so  far  as  such  prior  mortgage  or  mort- 
gagee was  or  were  valid  and  effectual.    Now  in  that  case  it  is  to 
be  observed  that  the  suit  was  a  suit  by  the  owner  to  have  a  mort- 
gage bond  set  aside  and  for  possession  of  the  estates  comprised 
therein,  and  not,  as  in  the  present  case,  a  suit  by  the  mortgagee 
to  enforce  payment  of  an  alleged  mortgage  debt  by  sale  of  the 
mortgaged  property.  The  suit  was  not  a  suit  in  which  an  invalid 
mortgage  was  sought  to  be  enforced,  but  a  sait  in  which  posses- 
sion of  mortgaged  property  was  sought  to  be  recovered  as  against 
a  mortgagee.    The  plaintiff  in  that  case  seeking  the  assistance 
of  a  Court  of  Equity  was  bound  to  do  equity.    The  widow  in 
execating  the  mortgage  did  not,  as  in  the  case  before  us,  set  up 
any  adverse  title  against  her  son.    On  the  contrary  she  recognised 
his  rights.    In  the  course  of  their  judgment  their  Lordships 
say  : — '*  It  is  not  suggested  that  she  ever  claimed  any  beneficial 
interest  in  the  estate  as  proprietor;  had  she  done  so^  it  would 
have  been  pro  tanto  a  claim  adverse  to  her  son  ;  and  it  is  conceded 
by  the  respondents'  counsel  that  she  did  not  claim  adversely  to 
her  son,''  and  later  on,  '^  they  consider  that  the  acts  of  the  Rani 
cannot  be  reasonably  viewed  otherwise  than  as  acts  done  on  behalf 
of  another,  whatever  description  she  gave  to  herself  or  others 
gave  to  her;  that  she  must  be  viewed  as  a  manager  inaccurately 
and  erroneously  described  as  'proprietor'  or  *heir/  etc."    The 
facts  in  the  case  before  us  are  essentially  different.     In  it  the 
holder  of  an  invalid  mortgage  is  not  the  defendant,  but  is  the 
plaintiff  seeking  to  recover  by  sale  of  the  property  included  in  the 
invalid  instrument  the  amount  expressed  to  be  secured  by  it. 
Dalel  Kunwar  did  not  purport  to  act  as  manager  or  agent  for  tb^ 
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appellant  Ambika  Partap  Singh;  on  the  contrary  she  had  espoused 
the  cause  of  the  mortgagee's  grandsooi  who  falsely  claimed  to  be 
adi^ted  eon  of  Gandharp  Singh.  She  executed  the  mortgage 
whilst  the  suit  of  Ambika  Partap  Singh  for  the  recovery  of  the 
estates  was  pending,  and  that  too  nominally  in  favour  of  the 
giandfather  of  the  claimant^  who  was  supporting  the  claim  of  his 
gcandson  against  the  true  owner.  That  the  mortgagee  knew  all 
the  eiroumstances  cannot  be  doubted.  His  son,  who  acted  for  him 
and  procured  the  execution  of  the  mortgage^  certainly  did,  and  it 
cannot  be  said  that  any  of  the  parties  to  the  transaction  acted  bond 
fide  or  honestly.  We  are'at  a  loss  tasee  under  such  circumstances 
on  what  equitable  principle  the  mortgage  so  executed  can  be 
pn^erly  enforced.  Whether  the  plaintiff  can  recoyer  any  part 
of  the  sum  expressed  to  be  secured  by  the  mortgage  in  an  action 
for  debt,  or  in  any  other  form,  is  a  question  we  cannot  discuss. 
Suffice  it  to  say  that  in.  our  judgment  they  have  no  right  to  ask  a 
Court  of  Equity  to  enforce  by  a  decree  for  sale  t)ie  invalid  mort* 
gage,  Hbe  subject  of  this  litigation,  a  mortgage  which  was  executed 
by  Dale!  Konwar  with  the  sinister  object  of  depriving  the  true 
owner  of  his  property — a  mortgage  which  owed  its  existence  to  a 
dishonest  desire  on  the  part  of  both  the  mortgagor  and  the  mort- 
gagee to  wrest  the  estates  from  Ambika  Partap.  We  do  not, 
tbmfore,  think,  for  the  reasons  which  we  have  stated,  that  the 
ruling  in  the  case  of  Hunoomanperaatid  Pcmday  is  applicable. 
The  e68«:itial  difference  between  this  case  and  that  is  that  in  the 
latter  the  attacking  party  was  the  owner  who  bad  benefited  by 
the  invalid  mortgage  and  sought  to  recover  possession  from  the 
mortgagees  without  restoring  the  benefit  which  he  derived  from 
them,  while  in  this  case  the  mortgagee  is  the  attacking  party 
who  is  seeking  to  recover  money  alleged  to  be  due  on  an 
invalid  mortgage  by  sale  of  the  property  which  it  purported  to 
mortgage. 

But  there  is  another  answer  to  the  plaintifi^s  claim.  The 
mortgage  in  suit  was  executed  by  Dalel  Kunwar  on  the  17th  of 
January  1894;  but  prior  to  that  date,  namely,  on  the  27th  of  June 
1893,  Ambika  Partap  Singh  had  made  an  application  to  the  Court 
for  permission  to  sue  informd  paupeii>  fur  recovery  of  the  e-tate 
of  Gandharp  Singh;  part  of  which  was  the  subject  of  the  mortgage. 
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1907         Dalel    Kuuwar  and   BiDdraban  being  the  defendautB.    Dalel 

~T Kan  war  resisted  this  application^  and  in  resisting  it  acted  as 

FiBTip       guardian  for  Bindraban.     The  application  was  granted  on  tbe 
^^l^^        12th  of  May  1894,  and  the  suit  was,  as  we  have  already  said,  suo- 
DwABKA      cessfuUy  prosecuted  by  Ambika  Partap  Singh  as'wellintbeCoart 
of  first  instance  as  in  the  High  Court.    There  was,  therefore,  at 
the  date  of  the  execution  of  tie  mortgage  a  contentious  suit  or  pro- 
ceeding pending,  in  which  the  right  of  Ambika  Pai-tap  Sngh  to 
the  property  which  was  comprised  in  the  mortgage  was  dire(^l; 
in  question.    Section  52  of  the  Transfer  of  Property  Act  pre- 
scribes that  during  the  active  prosecution  of  a  contentious  suit  or 
proceeding  in  which  any  right  to  immovable  property  is  directly 
and  specifically  in  question,  the  property  cannot  be  transferred 
or  otherwise  dealt  with  by  any  party  to  the  suit  or  proceeding  eo 
as  to  affect  the  rights  of  any  other  party  thereto  under  any  decree 
or  order  which  may  be  made  therein,  except  under  the  authority 
of  the  Court.    I!)  o  •authority  wa9  given  to  Dalel  Eunwar  to  exe- 
cute tbe  mortgage.    Mr.  Sv^ndar  Lai,  on  behalf  of  the  respood- 
ents,  contended  that  the  section  of  the  Act  in  question  has  no 
application.    His  argument  was  that  until  the  application  of  the 
defendant-appellant  for  leave  to  sue  in  formd  pauperis  had 
been  granted,  that  is,  on  the  12th  of  May  1894,  there  was  no 
suit  pending  within  the  meaning  of  that  section^  and  be  relied 
upon  section  410  of  the  Code  of  Civil  Procedure,  which  declares 
that  when  an  application  to  sue  in  formd  pauperis  is  granted 
and  has  been  numbered  and  registered,  it  shall  then  be  deemed 
the  plaint  in  the  suit^  and  he  argued  that  there  was  no  suit 
pending  at  the  date  of  the  execution  of  the  mortgage  inasmuch  as 
the  application  for  leave  to  sue  had  not  at  that  time  been 
numbered  and  registered.    We  cannot  agree  with  him  in  this 
contention.    It  appears  t^  us  that  so  soon  as  the  defendant  filed  his 
application  for  leave  to  sue,  there  was  a  contentious  suit,  or  at 
least  a  contentious  proceeding,  pending  within  the  meaning  of 
the  sectioui  and  it  is  clear  that  that  suit  or  proceeding  was  at  tbe 
time  being  actively   proiecuiod.     In  this  connection  we  may 
cite  the  ruling  of  their  Lordships  of  the  Privy  Council  in  the 
case  of  Faiyaz  Eueain  Khan  v.  Prag  Narain  (1)  to  the  effect 

(1)  (1007)  1.  L.  E,,  29  All,  339, 
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that  where  a  suit  is  contentions  in  its  origin  and  nature,  it  is  not 
necessary  that  the  summons  should  have  been  served  in  the  suit  in 
order  to  make  it  ^^  contentious''  within  the  meaning  of  section  52. 
Mr.  Chaudhri  relied  upon  the  explanation  to  section  4  of  the 
Indian  Limitation  Act  as  supporting  his  proposition  that  the  suit 
is  instituted  in  the  case  of  a  pauper  when  the  application  for  leave 
to  sue  as  a  pauper  is  filed.  This  section,  do  doubt,  gives  support 
to  his  argument,  but  we  think  that  there  is  no  need  to  fall  back 
upon  it  in  view  of  the  clear  and  specific  language  of  section  52 
of  the  Transfer  of  Property  Act. 

For  the  forgoing  reasons  we  are  of  opioioo  that  the  Court 
below  should  have  dismissed  the  plaintiff's  claim  in  toto.  We 
accordingly  allow  the  appeal,  set  aside  the  decree  of  the  Court 
below,  and  dismiss  the  plaintifi's  suit  with  costs  in  both  Courts. 

Appeal  decreed. 

Before  Sir  John  Stanley,  Knight,  ChieJ  Juetice,  and  Mr,  Juetiee  Sir  William 

Burkitt. 

IKDAB  SEN  SINGH  (Defbkdavi)  «.  UIKHAI  SINOH  akd  otbbbs  (Piaik* 

TITF8)  A9D  KAMAB-FK-NISSA  BIBI  AND  otbbbs  (Dbvindantb).* 

Froetdure^ Relief  granted  which  was  not  aekedfor  bg  the  plaiutiffe^^ 

Appeal-  Court  fee. 
The  plaiotiffs  in  h  tuit  for  sale  ou  •!  mor  g  go  were  grnn*e(l  1>y  the  first 
Court  a  relief  for  which  thty  h<  d  loi.  'iikc«1  nd  wi.iob  could  out  properly 
hare  heen  granted  to  them  without  n  m  eudment  of  be  plaint.  On  appeal 
by  one  of  the  defendants  the  appellant  was  njade  'o  pny  an  ddition  1  court 
fee  corresponding  to  the  relief  granted  to  the  plaintiffs.  The  plnintifPs  res- 
pondents were  also  required  to  make  g'»od  the  deficiency  in  the  court  fee  paid 
in  the  first  Court.  This  the  plaintiffs  declined  to  do  unless  the  decrea  was 
confirmed  in  its  entirety.  Seld  thit  the  pliintiffs  were  not  entitled  to 
retain  the  full  benefit  of  the  first  Court's  decree  nor  linbleto  pay  the  addition- 
al court  fee  $  and  the  appellant  might  on  application  to  the  proper  authority 
obtain  a  refund  of  the  excess  court  feo  which  he  had  been  erroneously  oom- 
polled  to  pay. 

Ths  plaintiffs  in  this  case  sued  to  enforce  a  mortgage  of  the 
10th  of  November  1897.  The  principal  answering  defendant 
Indar  Sen  Singh  was  a  puisne  mortgagee  holding  a  mortgage  of 
the  Ist  of  November  1898|  and  he  also  claimed  the  right  to  set 
up  as  a  shield  against  the  claim  of  the  plaintiffs  an  earlier 
mortgage  of  the  17th  of  September  1897.    In  the  course  of  the 

•  First  Appeal  No.  186  of  1905,  from  a  decree  of  Syed  Zain-ul»abdin,  8nb« 
ordinate  Judge  of  Jaunpur,  dnted  the  15th  of  April  1905. 
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suit  it  was  discovered  tliat  there  existed  two  prior  mortgages 
aflfectiDg  the  whole  or  a  portion  of  the  mortgaged  property, 
namely,  one  of  the  1st  of  March  1888  and  another  of  the  23rd  of 
February  1891.  The  Court  of  first  instance  (Subordinate  Judge 
of  Jaunpur)  found  as  to  the  main  issue  that  the  defendant  Indar 
Sen  Singh  was  not  entitled  to  set  up  as  a  shield  the  earli^ 
mortgage  put  forward  by  him.  That  Court  accordingly  granted 
the  plaintiffs  a  decree  for  sale  of  the  property  covered  by  the 
mortgage  in  suit  in  default  of  payment  of  the  mortgage  debt. 
As  to  the  two  mortgages  of  1888  and  1891,  the  Court  held, 
notwithstanding  that  the  plaintiffs  had  claimed  no  relief  in 
respect  thereof,  that  they  were  entitled  in  the  present  suit  to 
redeem  them,  and  passed  a  decree  to  that  effect.  The  defendant 
Indar  Sen  Singh  appealed  to  the  High  Court. 

Maulvi  OhtUam  Mujtaba,  for  the  appellant. 

The  Hon'ble  Pandit  £fu7u2ar  £a{,  Mr.  J.  Simeon  and  Babu 
Mangal  Prasad  Bhargava,  for  the  respondents. 

The  Court  (Stakijst,  O.J.,  and  Burkitt,  J.),  after  a  discus- 
sion of  the  main  point  in  the  case  arrived  at  the  same  conclusion 
In  rcfipect  thereof  as  the  Court  below  had  done  and  accordingly 
dismissed  the  appeal.  As  to  the  inclusion  in  the  decree  below 
of  the  two  mortgages  of  the  1st  of  March  1888  and  the  28rd  of 
February  1891,  their  Lordships'  judgment  was  as  foUows : — 

There  is  a  matter  to  which  our  attention  has  been  directed. 
The  suit  is  a  suit  to  enforce  payment  of  a  mortgage  of  the  10th 
of  November  1897  by  sale  of  the  mortgaged  property,  and  for  no 
other  relief.  In  the  course  of  the  proceedings,  however,  it  was 
discovered  that  there  were  two  prior  mortgages  affecting  the 
whole  or  portion  of  the  mortgaged  property,  namely,  a  mortgage 
of  the  Ist  of  March  1888,  and  another  of  the  23rd  of  February 
1891.  No  relief  was  asked  in  respect  of  these  mortgages,  but  in 
the  decree  of  the  Court  below  it  was  provided  that  the  plaintiffs,  on 
payment  of  prior  mortgages,  should  be  competent  to  get  the  pro- 
perty sold  by  auction,  a  relief  which  was  not  sought.  No  provision 
is  made  in  the  decree  for  the  sale  of  the  property  to  Fatisfy  these 
debts,  if  paid.  The  stamp  officer  of  the  Court  Las  reported  that 
the  court  fee  paid  by  the  plaintiff  in  the  Couit  below,  in  view 
of  the  relief  given  to  him,  was  insufficient,  and  that  the  court  fee 
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paid  on  the  ap^Teal  has  already  been  made  good^  but  the  defi- 
ciency^ if  any,  on  the  plaint  has  not  been  paid.  It  appears  to 
OS  that  in  view  of  the  relief  claimed  by  the  plaintiffs  in  their 
plainti  the  oourt  fees,  which  have  been  paid  both  here  and  below, 
are  sofficient.  Mr.  Sundar  Lai,  on  behalf  of  the  plaintiff's  respon- 
dents, expressed  his  willingness  to  pay  the  additional  courfc  fee, 
provided  the  Court  gave  his  clients  the  supplemental  relief  to 
which  the  clients  would  be  entitled  if  the  plaint  were  amended 
and  proper  reliefs  arising  out  of  the  existence  of  these  prior 
mortgages  be  granted,  but  he  objects  to  the  payment  of  any 
additional  court  fees  unless  he  gets  those  additional  reliefs.  We 
think  his  contention  is  right,  and  thafc  the  decree  of  the  Court 
below  went  too  far  in  providing  for  the  redemption  of  the  earlier 
mortgages,  a  relief  which,  we  have  said  before,  was  not  sought. 
We  thiiik  that  the  best  course  is  to  modify  the  decree  of  the 
Court  below  by  striking  out  the  portion  which  deals  with  the 
prior  mortgages.  The  directions  contained  in  the  decree  from 
the  words  <<  if  the  plaintiffs  pay ''  down  to  the  words  <^  Muhammad 
Mohsin'^  should  be  struck  out  of  the  decree.  The  decree  will 
then  be  the  usual  mortgage  decree  for  the  sale  of  the  mortgagee's 
rights  in  the  mortgaged  property,  without  prejudice  to  the  claim 
of  any  prior  incumbrancers.  We  direct  a  decree  to  be  so 
framed,  and  we  extend  the  time  for  payment  of  the  mortgage  debt 
up  to  the  20th  of  May  1908.  On  an  application  in  the  proper 
quarter  the  appellants  may  be  able  io  obtain  a  return  of  the 
additional  oourt  fees  which  they  have  been  required  to  pay. 

Decree  modified. 

B$for§  Sir  John  Stanley,  Knight,  Chief  Juttice,  and  Mr,  Juitiee  Sir  JFilliam 

Burhitt. 
BANARSI  PRASAD  (Dipsvpaht)  v.  RAM  NABAIN  An  othibs 

(PULIVnVVB).* 

€h0rdian  mni  minor  ^Guardian  ad  litem— (7m7  Proeedur$  Cod;  $$ction 
4AfJ^Jf$e9$tHy  of  Jbrmal  diicharge  from  th$  dntiei  of  gnardian  tid 
hiem-^Snit  to  tet  a$%d0  a  deer$$, 

ffild  that  no  fait  will  lie  to  let  aside  a  decree  where  fraud  !■  neither 
alleged  nor  prored  and  no  speciflo  relief  it  asked  for  save  and  except  the  sett- 
ing aside  of  the  decree.     Umrao  Singh  t.  Hardeo  (1)  referred  to. 

*  First  Appeal  No.  18  of  1907,  from  a  dociee  of  Girraj  Kishor  Dat,  Sub- 
ordinate Jodga  of  Bareilljr,  dated  the  SOth  of  Norember  190^ 

(1)  a^OT)  L  L,  B^  S9  AIL,  418. 
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S^ld  alto  tut  whore  the  tame  pereon  it  both  certificated  ^rvardiaa  and 

goardiaii  ad  liiim  to  mioor  plaiBtifft,  the  fact  th*it  one  of  tach  plaintifft  hat 

BiVAsai         come  of  age  and  been  appointed  certificated  guardian  of  the  pertont  and 

Pbasad  property  of  the  othert  woald  net  reli«Te  the  original  goArdian  of  her  dntiee 

Kj^  at  guardian  ad  litem  t  to  do  thtt  requiret  a  tpecial  order  under  tection  447  of 

Nabaiv.         the  Code  of  CiTii  Pro  edore. 

Thb  facta  of  this  case  are  fully  stated  in  the  judgment  of  the 
Court. 

The  Hon^ble  Pandit  Sundar  LaUnd  Pandit  Moti  Lai  Nehru, 
for  the  appellant. 

The  Hon'ble  Paodit  Madan  Mohan  Malaviya  and  Babu 
Sital  PruBod  Ohose,  for  the  respondents. 

StaKLST^  C.J.,  and  BURKITT,  J.— This  appeal  arl-es  out  of  a 
suit  to  set  a4de  a  decree  passed  by  the  Subordinate  Judge  of 
Bareilly  on  the  I5th  of  May  1905  in  a  redemption  suit.  The 
former  suit  was  instituted  so  far  back  as  the  6th  of  April  1905^ 
and  wa^  a  suit  for  redemption  of  mortgage  and  for  accounts.  The 
plaintiff  in  that  suit  was  Ennwar  Hulas  Singh^  the  father  of  the 
present  plaintiffs  respondents.  The  suit  was  decreed  and  redemp- 
tion allowed.  The  matter  came  before  the  High  Court  on  second 
appeal  when  this  Court  affirmed  the  decree  for  redemption  and 
directed  accounts  to  be  taken  on  the  basis  of  the  gross  rental  and 
not  upon  the  basis  of  actual  pro6 ts.  An  appeal  was  preferred  to  His 
Majesty  in  Council  and  a  decree  was  passed  by  the  Privy  Council 
on  the  26th  of  March  1903.  The  case  is  reported  in  the  Indian 
Law  Reports,  25  All.,  887.  Upon  the  question  as  to  the  principle 
upon  which  the  account  should  be  taken  their  Lordships  of  the 
Privy  Council  reversed  the  decision  of  this  Oourt|  holding  that  the 
defendant  mortgagee  was  not  responsible  for  the  amount  of  the 
gross  rental  as  shown  in  the  jamabandi  but  only  for  such  sums  as 
were  actually  received  by  him  or  on  his  behalf,  and  such  further 
sums^  if  any,  as  might  have  been  received  by  him  but  for  his  own 
neglect  or  fault.  Their  Lordships  accordingly  directed  that  an 
account  should  be  taken  of  the  defendant's  receipts  and  payments 
under  the  mortgage  deed  and  that  the  ultimate  balance  due  to  or 
from  the  defendant  should  be  certified.  We  should  mention  that 
prior  to  the  decision  of  the  appeal  in  this  Court  the  appellant 
Kan  war  Hulas  Singh  died.  His  three  minor  sons  were  bronght 
upon  the  record  as  his  representatives,  his  widow  Musdromt^t 
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Mulo  being  their  next  friend.    In  addition  to  being  next  friend  1907 

of  her  minor  sons  in  this  litigation  Mufammat  Mulo  was  also  on 


the  30th  of  April  1900  appointed  by  the  District  Judge  as  guardian       Pbasad 
of  their  persons  and  property  under  the  Guardian  and  Wards  Aok         j^^ 
After    the  decision  of  their  Lordships  of  the  Privy  Council^       Kabaif. 
namely  on  the  20th  of  July  lOOS,  the  High  Court  transmitted 
their  order  to  the  Court  below  under  section  610  of  the  Code  of 
Civil  Procedure  with  direction  to  carry  it  into  execution.     In 
these  proeeedings  a  pleader  named  Lekbraj  Singh  appeared  fbr  the 
minors  filing  his  vakalatnama  as  pleader  for  them  and  for  their 
next  friend.    He  appears  to  have  acted  a3  such  up  to  the  9th  of 
May  1905.  On  that  day,  after  the  accounts  had  been  rendered  by 
both  the  partie-);  and  it  only  remained  to  examine  and  consider 
these  accounts,  Lekhraj  Singh  informed  the  Court  on  the  day  fixed 
for  the  hearing  that  he  had  no  instructions  and  could  not  piK>oeed 
with  the  bearing.    The  Court  intimating  that  the  accounts  had 
been  filed  and  all  that  remained  to  be  done  was  to  examine  themi 
adjourned  the  hearing,  considered  the  accounts  and  passed  a  decree 
on  the  16th  of  May   1905.    Meanwhile  Musammat  Mulo  bad 
made  an  application  to  the  Court   of  the  District  Judge  stating 
that  her  son  Bam  Narain  had  attained  his  majority  and  that  she 
was  incapable  of  attending  to  the  affairs  of  the  minors  and  pray- 
ing that  she  might  be  discharged  from  the  post  of  guardian  of 
their  persons  and  property   and  that  Bam  Karain  might  be 
appointed  guardian  in  her  place.    This  application  was  granted  on 
the  3rd  of  February  1901.  No  intimation  however  was  given  to  the 
Subordinate  Judge  of  the  fact  that  Bam  Narain  had  been  appoint- 
ed guardian  in  the  place  of  Musammat  Mulo,  and  no  appli- 
oation  was  made  on  behalf  of  the  minors  for  the  substitution  of 
his  name  as  next  friend  in  the  suit  which  was  then  pending. 
This  being  S0|  Musammat  Mulo  continued  to  be  the  next  friend 
for  the  purposes  of  the  suit.    The  decree  of  the  16tdi  of  May  1906 
did  not  satisfy  the  plaintiffs,  and  an  application  was  made  by 
Bam  Narain  on  behalf  of  himself  and  his  brothers  for  a  reinstate- 
ment of  the  case  and  a  rehearing  after   investigation  of  the 
accounts,  alleging  that  they  were  not  represented  when  the 
accounts  were  examined   by  the  learned  Judge.    The  Subordi- 
nate Judge  refused  this  application  for  reasons  which  it  is  not 
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it  was  appealablei  and  the  decree  of  the  16th  of  May  1905  haa 
pMABJui  become  absolute.  The  suit  out  of  which  the  present  appeal  haa 
I^  arisen  was  then  launched;  the  sole  prayer  for  specific  relief  being 
Nabaiv.  that  the  decree  of  the  16th  of  May  1905  may  be  set  aside.  The 
learned  yakil  for  the  respondents  has  been  unable  to  refer  us  to 
any  authority  for  the  bringing  of  a  suit  in  which  the  only  relief 
claimed  is  the  setting  aside  by  a  Subordinate  Judge  of  a  decree 
passed  by  his  predecessor.  It  is  true  that  the  plaintiff  claimed 
any  other  relief  which  might  be  just ;  but  we  do  not  think  that 
this  general  prayer  would  justify  the  passing  of  an  order  which 
would  have  the  effect  of  annulling  a  decree  against  which  no 
appeal  was  preferred.  Even  if  fraud  on  the  pait  of  the  defen- 
dant appellant  had  been  alleged^  we  do  not  think  that  the  Court 
would  have  any  jurisdiction  to  set  aside  the  decree.  If  other 
relief  had  been  prayed  for  and  there  were  proof  of  fraud  in 
obtaining  the  decreci  it  might  be  open  to  the  O.ourt  to  treat  the 
decree  as  a  nullity  and  to  give  buitable  relief.  But  in  this  case 
fraud  is  neither  alleged  nor  proved^  and  no  specific  relief  is  asked 
for,  save  and  except  the  setting  aside  of  the  decree.  On  this 
subject  we  may  refer  to  the  ruling  of  this  Court  in  the  case 
of  tTmrao  Singh  v.  Hardeo  (1).  The  learned  Subordinate 
Judge  appears  to  us  to  have  been  under  a  misconception  as  to 
the  difference  between  a  next  fiiend  acting  for  minor  plain- 
tiffs in  a  8uit|  and  a  guardian  appointed  over  the  persons  and 
properties  of  minor  under  the  Guardians  and  Wards  Act.  He 
says  in  the  course  of  his  judgment  that '^ the  guardian^s  name 
nominally  remained  as  guardian  in  suit  No.  52  of  1895  after  the 
3rd  of  February  1904^  when  Musammat  Mulo  was  removed  from 
guardianship  and  Bam  Karain^  the  plaintiff^  was  declared  an 
adult  and  was  appointed  guardian  of  the  other  plaintiffs  by  order 
of  the  District  Judge  of  Bareilly.'^  He  then  held  that  if  the 
plaintiffs  had  not  been  properly  represented  in  the  proceedings 
which  resulted  in  the  decree,  the  present  suit  was  maintainable. 
He  evidently  considered  that  Nvheu  Musammat  Mulo  was  removed 
from  the  guardianship  under  theGuaidians  and  Wards  Act  she 
ceased  to  act  as  next  friend  of  tiie  minors  in  the  pending  suit^ 
(1)  (1807)  I.  L.  K^  29  All..  41S. 
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Siioh  was  not  the  case.  Mr.  Moti  Lai  has  pointed  out  the  course 
which  dioald  have  been  adopted  bj  the  parties  if  she  had  desired 
to  retire  from  the  office  of  next  friend  in  the  pending  suit 
Section  447  of  the  Code  of  Civil  Procedure  directs  that  a  next 
friend  shall  not  retire  at  his  own  request  without  first  procuring 
a  fit  person  to  be  put  in  his  place  and  without  giving  security  for 
the  costs  already  incurred.  This  provision  of  the  Code  was  abso« 
lately  ignored  by  the  parties.  The  Subordinate  Judge  seems  to 
have  considered  that  the  appointment  of  Bam  Narain  by  the 
District  Judge  as  guardian  under  the  Guardians  and  Wards  Act 
was  tantamount  to  his  appointment  as  next  friend  for  bis  minor 
brothers  in  the  suit  before  the  Subordinate  Judge.  We  are  not 
able  clearly  to  understand  the  order  which  has  been  passed  by 
him.  Whilst  setting  aside  the  decree,  which  is  the  only  relief 
which  was  sought,  he  has  given  a  direction  that  the  suit  No.  62  of 
1895|  that  is,  the  former  suit,  is  to  be  restored  to  its  original 
number  on  the  file  and  that  inquiries  be  made  in  accordance  with 
tile  order  of  their  Lordships  of  the  Privy  Council.  We  think  thai 
the  suit  was  misconceived  and  that  this  appeal  must  be  allowed. 
We  allow  the  appeal,  set  aside  the  decree  of  the  Court  below  and 
dismiss  the  plaintiffs'  suit  with  costs  in  both  Courts.  We  extend 
the  time  for  payment  of  the  amount  due  by  the  plaintiffs  up  to  the 
3rd  January  1908. 

Appeal  decreed. 


REVISION   L  CRIMINAL. 


Before  Mr,  Jut t tee  Richard i, 

RAM  DENI  V.  NAND  LAL  RAI .• 

Crimimd  Froeedur$  Cod$,  teetion  l^S^ Sanction  to  proiecute-^Juritdiotion  to 

grant  or  r$voh$  tanction, 

Applieation  was  made  under  lection  195  of  the  Code  of  Criminal  Proca« 

dure  to  a  Magittrate  of  the  third  olast,  who  tried  the  original  cate^  f6r  lane- 

tion  to  proeeoute  the  complainant.    This  application  was  ref nied*    A  farther 

application  waa  then  made  to  the  District  Magistrate,  who  granted  tanetion, 

Sild  that  the  Sessions  Judge  had  no  power  to  set  aside  the  order  of  the 

District  Magistrate  granting  sanction. 

Ik  this  case  one  Ham  Deni  filed  a  complaint  iu  the  Court  of  a 
Magistrate  of  the  third  class  chargiog  two  personal  Nand  Lai  and 

^  Crimina)  Beriiion  No.  886  of  1907. 
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'  2907         Jokha,  with  an  offence  under  section  823  of  the  Indian  Penal 

"T — r; —   Code.    The  persona  complained  against  were  tried  and  acquitted. 

V.  Nand  Lai  then  applied  to  the  Court  which  had  acquitted  him, 

^Rai^^^     under  section  195  of  the  Code  of  Criminal  Procedure,  for  sanction 

to  prosecute  Bam  Deni.    The  Court  refused  this  application. 

Nand  Lai  then  applied  for  sanction  to  prosecute  to  the  District 

Magistrate.    The  District  Magistrate  reversed  the  order  of  the 

third  class  Magistrate  and  granted  the  sanction  prayed  for.     The 

complainant  Bam  Deni  then  applied  to  the  Sessions  Judge  to 

revise  the  order  of  the  District  Magistrate  granting  sanction. 

The  Sessions  Judge  held  that  he  had  no  jurisdiction  to  revise  the 

District  Magistrate's  order  and  rejected  the  application.    Bam 

Deni  then  applied  in  revision  to  the  High  Court. 

Babu  Surendra  Nath  Sen,  for  the  applicant. 

Mr.  M.  L.  Agarwala,  for  the  opposite  party. 

BiCHABDB^  J.— The  circumstances  of  the  present  case  are  as 
follows : — Bam  Deni  made  a  complaint  against  Nand  Lai  and 
one  Jokhu  under  section  323  of  the  Indian  Penal  Code.  This 
prosecution  resulted  in  the  acquittal  of  Nand  Lai  and  Jokhu. 
Nand  Lai  then  applied  to  the  Court  which  tried  the  original 
case  for  sanction,  the  application  being  made  under  section  195 
of  the  Code  of  Criminal  Procedure.  That  Court  refused  to 
sanction  the  prosecution  'against  Bam  Deni.  Nand  Lai  applied 
to  the  District  Magistrate.  The  District  Magistrate  granted 
sanction.  Bam  Deni  then  applied  to  the  Sessions  Judge  to  revoke 
that  sanction.  The  Sessions  Judge  held  that  the  District  Magis- 
trate was  not  an  authority  subordinate  to  him  within  the  meaning 
of  section  195(6)  of  the  Code  of  Criminal  Procedure.  The 
present  application  is  to  review  and  set  aside  the  order  of  the 
Sessions  Judge  on  the  ground  that  the  application  came  regularly 
before  him^  and  he  ought  to  have  gone  into  the  merits  and  given 
a  deeision  either  revoking  or  confirming  the  sanction.  Section 
196  of  the  Code  of  Criminal  Procedure  provides  that  no  Court 
shall  take  cognizance  of  certain  offences  without  the  previous 
sanction  or  on  the  complaint  of  the  Court  in  which  the  offence 
was  committed,  or  the  sanction  of  some  other  Court  to  which  such 
Court  is  subordinate.  Sub*section  (6)  provides  that  any  sanction 
given  or  refused  under  the  section  may  be  revoked  or  granted 
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by  any  authority  to  which  the  authority  giving  or  refasiog  it  is 
subordinate.  Sub-section  (7)  provides  that  for  the  purposes  of 
the  section  every  Court  shall  be  deemed  to  be  subordinate  only  to 
the  Court  to  which  appeals  from  the  former  Court  ordinarily  lie. 
In  the  present  case  the  charges  against  Jokhu  and  Nand 
Lai  were  tried  ia  the  Court  of  a  Magistrate  of  the  third  Class. 
Appeals  from  him  ordinarily  lie  to  the  District  Magistrate.  In 
my  opinion  tbe  application  for  sanction  having  been  made  to  the 
Court  in  which  the  proceedings  were  had  and  in  respect  of  which 
sanction  to  prosecute  was  asked,  the  only  Court  to  which  an 
application  under  clause  (6)  could  be  made  to  revoke  or  gcant 
the  sanction  was  the  Court  of  the  District  Magistrate,  and  that 
the  view  taken  by  the  learned  Sessions  Judge  was  a  correct 
view.    I  accordingly  dismiss  the  application* 
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S§fore  Sir  John  Stanley,  Knight ^  Chief  Juttice,  mid  Mr.  Juttioe  Sir  William 

Burhitt. 

OOBDHAN  DAS  avd  avothbb  (Pliiittivvb)  v,  CHUNNI  LAL 

(Dbpehdaht)  • 

Beligiou*  endowment^-' Trust ^-Uneertain^Ineome  of  tiillage%  io  he  applied 

to  ''eharitahle  purposes"  at  a  dharamshala  which  the  settlor  had  founded. 

By  a  deed  of  trust,  or  hhentnama,  the  owner  of  fcven  Tillages  settled  the 

income  thereof  to  the  extent  of  Rs.  600  a  month  to  he  applied  to  ''charitable 

purposes"  at  a  dharamsala  which  he  had  founded.  In  course  of  time  one  of  the 

▼illagee  mentioned  in  the  deed  of  trust  was   alienated  by  a  person  who  was  at 

the  time  acting  as  trustee.    Seld,  on  suit     by  the    trustees  to  haye   the 

■ale  cancelled  and  to  recover  possession  of  the  village,  (1)  that  the  trust  was 

not  Toid  for  uncertainty,  and  (2)   that  it  was  not  competent  to  the  court  in 

the  suit  at  framed  to  declare   that  the  village  in  suit  was  charged  with  a 

proportionate   part  of  the   total  income   of  the  seven  endowed   villages. 

Eunehordas  Vandravandas  v.  Farvatihai  (1)  referred  to. 

The  facts  of  this  case  are  fully  stated  in  the  judgment  of  the 
Court. 

The  Hon'ble  Pandit  8v/ndar  Lai  and  Dr;  Satish  Chandra 
Barter ji,  for  the  appellants. 

Baba  Jogindro  Nath  Chaudhri,  Mr.  M.  L.  Agarwala  and 
Lala  Keda/r  Nath,  for  the  respondent. 

•First  Appeal  No.  199  of  1905.  from  a  decree  of  Shankar  Lai,  Subordinate 
Judge  of  Agra,  dated  the  29th  of  June  1905. 

(1)  (1899)  I.  L.  B.,  23  Bom.,  726. 
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1907  Stakley,  0.  J.,  and  BuBKiTT,  J. — ^This  is  an  appeal  hj  the 

O  BDHAv  "   P^ft'^^^ff'*  against  a  decree  of  the  Subordinate  Judge  of  Agra,  in  a 

Du         sait  brought   by  them  as  trustees  for  a  declaration  that  certain 

Csinrin  Lal.    property  was  endowed,  and  that  the  plaintiffs  as  such  trustees 

might  be  put  into  possession  of  the  village  of  Gauri,  a  portion  of 

the  endowed  property.    The  Court  below,  while  dismissing  the 

plaintiffs'  claim  for  possession,  gave  a  declaration  that  mauza 

Gauri  was  cbargod  with  and  subject  to  an  annuity  of  Es.  133-5-0 

for  the  support  of  the  alleged   charity,  and  that  the  plaintiffs 

were  entitled  to  realise  this  sum  from  the  defendant  during  the 

oontinuance  of  the  charity.    Against  this  decree  the  plaintiffs 

have  appealed.     We  have  also  before  us  an  objection  filed  by  the 

defendant  respondent,  under  section  561  of  the    Code  of  Civil 

Procedure,  the  ground  of  objection  being  that  the  property  is  not 

endowed  properly. 

The  deed  of  endowment  upon  which  the  plaintiffs  rely  was 
executed  by  Rai  Joti  Prasad  of  Agra  on  the  20th  of  September 
1861.  In  that  document  there  is  a  recital  that  the  executant  had 
established  a  dharamshala  at  Benares  for  charitable  purposes,  and 
had  carried  on  charity  at  a  cost  of  Rs.  600  a  month.  Then  it  is 
redted  that  it  was  necessary  to  make  a  permanent  arrangement 
for  the  continuance  of  the  charity  and  for  meeting  the  expenses 
connected  with  it^  and  that  therefore  the  document  was  executed. 
In  the  operative  part  Joti  Prasad  purported  to  set  apart  the  pro- 
fits of  seven  villages,  one  of  which  is  Gauri,  for  the  expenses  of 
the  dharamshala  and  directed  that  the  net  profits  of  those  vil- 
lages should^  to  the  extent  of  Bs.  500  a  month,  be  applied  to 
charitable  purposes  (pun)  at  the  dharamshala  and  th  t  the  n^  t 
profits  of  the  villages  should  be  deposited  by  way  of  trust  with 
Bishambar  Nath  and  Din  Dayal  or  those  whom  they  might 
appoint. 

After  the  deaths  of  the  trustees,  their  widows  Rani  Kanno 
Dei  and  Rani  Hira  Dei  took  upon  them  the  management  of  the 
property  comprised  in  the  deed  of  endowment^,  and  on  the  12th 
of  January  1903,  Rani  Hira  Dei  sold  the  village  of  Gauri  to  the 
defendant,  Setti  Chunni  Lai,  who  is  now  in  possession  of  it.  By 
order  of  the  25th  of  January  1904,  Hira  Dei  was  removed  from 
the  office  of  trustee  and  thejplaintiffs  were  appointed  trusteea  of 
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the  endowment.    The  suib  out  of  which  this  app^  has  arisen  was         igoy 
then  brought  by  them  on  the  17th  of  May  1904  and  it  is  only      qobdha* 
concerned    with  the  village  of  Gauri^  the  plaintififs  claiming  Das 

possession  of  it  alont     Beth  Chunni  Lai  alone  defended  the  suit^   Csvvv'i  liis. 
and  his  sole  defence  was  that  the  property  in  dispute  was  not 
endowed  property^  and  that  the  alleged  deed  of  endowment  was 
never  acted  on. 

The  learned  Subordinate  Judge  held^  and  we  think  rightlyi 
that  only  a  portion  of  the  profits^  that  is  Bs.  500  a  month,  of  the 
villages  mentioned  in  the  deed  of  endowment  wa^  dedicated  for 
the  purposes  of  the  trost^  and  that  the  villages  themselves  were 
not  vested  in  the  trustees  so  as  to  entitle  them  to  possession  of 
them.  The  founder  of  the  trust  directed  that  the  neb  profits  of 
the  villages  to  the  extent  of  £s.  500  a  month  only^  and  not  the 
corpus,  should  be  applied  to  charitable  purposeS|  and  be  deposited 
by  way  of  trust  with  the  trustees.  The  plaintiffs,  we  think,  are 
clearly  not  entitled  to  be  put  into  possession  of  any  of  the 
villages.  They  are  only  entitled  to  receive  Rs.  600  a  month  out 
of  the  profits  of  them.  Their  suit  for  possession  was,  therefore, 
misconceived.  The  learned  Subordinate  Judge  came  to  the  con- 
dusion  upon  the  evidence  that  Bs.  500  a  month  were  never 
expended  in  the  expenses  of  the  charity,  but  that  possibly  the 
expenses  might  have  been  about  Bs.  166  a  month,  and  he  held 
that  the  villages  were  only  subject  to  a  charge  of  Bs.  130  a 
month  for  the  charity.  His  words  are:  — ^'I  think  it  may  be 
taken  that  the  income  of  the  villages  in  the  bhentnama  is  sub* 
ject  to  a  charge  of  Bs.  ISO  a  month  for  chaiity  at  Benares.^'  He 
farther  found  that  the  proportionate  part  of  the  charge,  attri- 
butaUe  to  the  village  of  Gauri,  was  a  sum  of  Bs.  133-5-0  yearly. 
Accordingly,  he  gave  a  decree  for  this  amount. 

The  plaintiffs  appellants  appeal  against  the  decree  contend* 
ing  that  the  village  of  Gauri  was  endowed  property,  and  that 
upon  ^e  true  construction  of  the  bhentnama  the  corpus  of  the 
villages  should  have  been  held  to  be  dedicated,  and  also  relying 
on  other  grounds  which  it  is  unnecessary  here  to  refer  to. 

Mr.  Chaudhri  on  behalf  of  the  respondent,  supporting  an  ob« 
jection  filed  under  section  561  of  the  Code  of  Civil  Proceduxe, 
contended  that  there    was  no  valid   endowment  at   all,  the 
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pnrposeB  of  the  trust  being  too  indefinite  and  vague^  and  also  that 
if  the  endowment  was  valid  it  wa^  never  acted  on.  He  farther 
objected  to  the  form  of  the  decree. 

As  to  the  first  point  raised  by  him^  namely,  that  the  trust 
could  not  bo  enforced,  that  the  Mords  translated  '^  charitable 
purposes  '^  are  too  vague  and  indefinite  to  create  a  valid  trust,  he 
relied  upon  the  ruling  of  the  Privy  Council  in  the  case  of 
Rumchordaa  v.  Parvatibai  (1)  in  which  it  was  held  that  a 
bequest  by  a  Hindu  testator  of  movable  property  to  trustees  for 
"dharm"  was  void.  The  word"dharm/'  as  was  pointed  out 
in  that  case,  indisputably  bears  a  broad  signification,  being  so 
wide  as  to  include  philanthropy,  or  piety,  or  charity.  In  Wilson's 
Glossary  of  Judicial  Terms  "dharm''  is  defined  to  be  "  law,  virtue, 
legal  or  moral  duty.  '^  Their  Lordships  held  that  the  objects 
which  can  be  considered  to  be  meant  by  that  word  are  too  vague 
and  uncertain  for  the  administration  of  them  to  bo  under  any 
control.  The  dedication  in  the  case  before  us  is  for  charitable 
purposes  (pvm),  and  for  charitable  purposes  alone.  A  tinist  for 
such  purposes,  that  is,  for  charity  generally,  will  always  be 
carried  out,  notwithstanding  that  the  objects  of  the  charity  are 
not  specifically  defined.  The  Court  can,  if  necessary,  in  such  a 
case,  settle  a  scheme  for  its  prpper  administration.  There  is 
nothing,  therefore,  in  the  first  point  which  has  been  raised  before 
us. 

The  next  point  raised  by  Mr.  Chaudhri  is  that  the  evidence 
fails  to  show  that  the  isndowment  was  ever  acted  on,  and 
reliance  is  placed  upon  the  decision  in  the  case  of  Suppammal 
V.  The  Collector  of  Tanjore  (2).  It  will  be  seen  from  a  reference 
to  the  judgment  iu  that  case  that  the  evidence,  so  far  from  indi* 
eating  an  intention  to  constitute  a  trust,  went  to  show  that  the 
parties  never  intended  to  give  efiect  to  the  provisions  of  the  deed, 
in  fact  the  Court  found  that  a  trust  was  not  created.  In  the 
course  of  his  judgment  Shephard,  J.  observes : —  "  It  is  true  tha* 
neglect  or  breach  of  trust  (sic)  on  the  part  of  the  trustees  in  act- 
ing in  accordance  with  the  direction  of  the  founder,  could  not 
have  the  eflfect  of  annulling  a  properly  constituted  trust.''  We 
gather  from  this  that  if  the  oourt  had  found  that  there  was  a 

(1)  (1899)  L  L.  B.I  as  Bom.,  725.       (2)  (1889)  I.  L.  R.,  12  Mftd.,  887. 
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properly  constitated  trusty  the  fact  that  the  trust  was  Dot  carried  ^907 

oat  would  not  have  the  effect  of  annulling  it.    We  think  the 
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Court  below  rightly  decided  that  the  trust  existed.  *  Das 

Then  the  learned  advocate  for  the  respondent  contended  that  c^virin:  Lal. 
in  view  of  the  frame  of  the  suit;  the  plaintiffs  were  not  entitled 
to  the  decree  which  they  obtained  for  payment  of  a  proportionate 
part  of  the  charge  created  by  the  deed  of  endowment.  We  think 
that  this  branch  of  his  argument  is  well  founded.  The  relief 
which  the  plaintiffs  claim  is  that  they  may  be  put  into  possession 
of  the  village  of  Gauri.  They  did  not  implead  the  persons  who 
are  interested  in  the  other  villages  which  are  subject  to  the  trusty 
and  as  they  failed  to  establish  their  title  to  possession^  it  seems 
to  us  that  it  was  not  open  to  them  to  ask  the  C!ourt  to  apportioc 
the  charge  over  the  several  villages,  and  to  declare  the  village 
of  Gauri  liable  to  a  specific  portion  of  that  charge.  If  their 
suit  had  been  a  suit  for  a  declaration  that  the  village  of  Gauri| 
together  with  the  other  villages  named  in  the  bhentnama  were 
charged  with  the  monthly  payments  mentioned  in  the  instrument 
and  for  an  apportionment  of  that  charge,  the  plaint  would  have 
assumed  a  different  form.  The  prayer  for  any  other  relief  which 
might  be  deemed  just,  contained  in  the  plaint,  did  not,  as  has 
been  argucni,  justify  in  our  judgment,  the  Court  below  in  decid- 
ing as  it  did  that  Gaud  was  liable  to  a  definite  portion  of  the 
charge.  In  view  of  the  frame  of  the  plaintiffs'  suit,  we  think 
that  it  ought  to  have  been  dismissed,  notwithstanding  that  the 
plaintiffs  may  be  able  to  establish  that  the  village  of  Gauri  is 
subject  to  a  charge  of  Es.  600  a  month,  for  the  charitable  pur- 
poses mentioned  in  the  trust  deed.  It  will  be  open  to  the  plain- 
tiSs  to  institute  a  suit  in  the  proper  form. 

We  dismiss  the  appeal,  set  a^ide  the  decree  of  the  Court 
below  and  dismiss  the  plaintiff's'  suit.  As  the  sole  defence  set 
up  by  the  defendant  was  that  the  property  was  not  dedicated, 
and  as  he  has  maintained  this  defence  in  his  objection,  we  think 
that  in  the  Court  below  the  parties  should  abide  their  own  costs. 
Wc  now  so  order.  We  give  the  defendant  respondent  the  costs 
of  this  appeal.    Wo  give  no  costs  of  the  objection. 

Appeal  digmiBied. 
17 
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1907  REVISIONAL  CRIMINAL. 

I>$cemher  7.  

Befbre  Mr,  Juiiice  Sir  Q'$orge  Know, 
SHAPAQAT  ULLAH  v.  WALI  AHMAD  KHAN .• 
Criminal  Froc$dwre  Code,  tectum  4Sd'^Refn$i(m^  FracHce-^Ditcretum  0/ 
Court  as  to  entertainment  of  application  in  revision, 
ffeldihntitie  not  the   practice    of  the  High  Conrt  to  entertain  an 
application  for  reyif  ion  on  the  criminal  tide^  where  there  exUts  a  lower  Court 
haring  concurrent  revisional  jurif diction,  unlesf  a  vimiltr  application  hat 
first  been  made  to  the  lower  Court  and  has  been  rejected.    Smperor  t.  Kali 
Chenran  (1)  and  Qnllay  v.  Baiar  Eueain  (2)  followed. 
The  facts  of  this  case  are  as  follows : — 
One  Shafaqat-ullah  a  zamindar  of  Sherkot  ia  the  Bijnor 
District  made  a  complaint  on  the  10th  August  1907  in  which  he 
made  certain  charges  against  Wali  Ahmad  Ehan^  Sub-Inspector 
of  Police  of  that  place.    This  complaint  was  inquired  into  at 
length  by  the  District  Magistrate,  who  dismissed  it  under  section 
203  of  the  Code  of  Criminal  Procedure.     The  complainant  there- 
upon applied  to  the  High  Court  under  section  437  of  the  Code 
asking  for  further  inquiry  into  the  subject  matter  of  his  complaint. 
Mr.  0.  P.  Boys,  for  the  applicant. 

The  Assistant  Government  Advocate  (Mr.  W.  K.  Porter^  for 
t^e  Crown. 

Ekox^  J.— This  is  an  application  under  section  437  of  the 
Code  of  Criminal  Procedure  asking  this  Court  to  set  aside  an 
order  passed  by  the  District  Magistrate  of  Bijnor  under  section 
203  of  the  Code  and  to  pass  an  order  for  further  inquiry.  A 
preliminary  objection  has  been  taken  to  the  hearing  of  this 
application  on  the  ground  that  the  applicant  could  have  applied 
to  the  Sessions  Judge  and  has  not  done  so.  In  support  of  the 
objection  my  attention  has  been  called  to  the  cases  Emperor  y« 
Kali  Charan  (1)  and  OuUay  v.  Bakar  Husain  (2).  I  agree  with 
what  lUy  learned  brother  has  said  in  Emperor  v.  KxU  Charan. 
The  only  circumstance  in  this  case  which  might  remove  it  from 
tft  category  of  ordinary  circumstances  is  that  an  application  has 
been  deliberately  made  to  this  Court  and  it  would  save  unneces- 
sary distress  to  the  applicant  to  hear  him  now  rather  than  to  send 

•  Criminal  Beyif  ion  No.  618  of  1907.' 
(1)  Weekly  Notes,  1904^  p.  288.       (2)  (1906)  I.  L.  R.,  28  AU.,  S68. 
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him  to  get  the  relief  he  seeks  from  the  Sessions  Judge.  I  do  not 
think  that  this  is  sufficient.  I  can  well  conceive  circumstances 
which  might  require  that  this  Court  should  depart  from  its  ordni- 
ary  rule,  and  this  is  what  is  said  in  Emperor  v.  Kali  Charan. 
I  find  no  such  circumstance  in  this  case  and  therefore  decline  to 
exercise  the  power  conferred  by  section  437  and  reject  the  applica- 
tion. The  applicant  is  of  conrse  at  full  liberty  to  apply  to  the  Ses- 
sions Judge  if  he  is  ^o  advised. 
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Befitri  Bit  John  Stanley,  Knight ,  Chief  Justioe,  and  Mr.  Juiiioe  Sir  JTiUiam 

Surkitt. 

HAIDAB  HUSAIN  Akd  othibs  (Dbfbhdaktb)  o.  ABDUL  AHAD  Aim 

AHOTHIB  (PlAIKTIVVS).^ 

Ci9U  Froeedure  Code,  eeeiion  862— Par/ft#«—i)aaM  of  eole  appellant.-^All 
*  repreeentaMee  not  brought  uponth$  reeord'-Ahaiemeni  of  appeal. 

The  sole  appellant,  a  Muhimmadan^  died  pending  the  appeal,  leaving  him 
somYlng  a  widow,  two  tons  and  two  daughters.  The  two  soni  applied  to  have 
theoueWet  Ironght  on  to  the  record  at  appellants,  hut  did  not  ask  that  their 
Mother  and  sisters  should  he  made  parties  to  the  appeal.  An  application  to 
that  effect  made  hy  the  respondents  was  not  acted  upon  by  the  lower  appellate 
Court.  Jleld  that  it  was  the  duty  of  the  sons  to  have  brought  upon  the 
record*  either  as  appellants  or  respondents,  the  other  representatives  of  their 
father,  and,  as  they  had  not  done  so,  the  appeal  abated.  Ohamandi  Lai  v. 
Amir  Begam  (1)  foUowed. 

OiSTE  Muhammad  Naki  brought  a  suit  in  the_ Court  of  the 
Mausif  of  Basra  against  several  defendants  asking  for  the  demo- 
lition of  certain  oonstructious  which  he  alleged  the  defendants  to 
have  wrongfully  erected  and  for  possession  of  the  land  on  which 
they  stood*  The  Munsif  dismissed  the  suit.  The  plaintiff 
appealed^  but  died  shortly  after  the  appeal  was  filed.  He  left 
two  sonS;  a  widow  and  two  daughters.  The  sons  applied  to  be 
brought  upon  the  record  of  the  appeal  Id  place  of  their  father  and 
were  so  brought,  but  made  no  attempt  to  have  the  other  represen* 
tatives  of  the  plaintiff  made  parties  to  the  appeal.  The  respon- 
dents did  make  an  application  to  that  effect;  the  other  represen- 
tatives were  served  with  notice  of  this  application,  but   paid  no 

•  Second  Appeal  No.  506  of  1906,  from  a  decree  of  Sbeo  Prasad,  Addi- 
tional Subordinate  Judge  of  Ghaz!  par,  dated  the  9th  of  April  1906,  reversing  a 
dseree  of  Manmohan  Sanyal,  Munsif  of  Basra,  dated  the  Slst  of  August  1905. 

ft)  (1894)  I.  L.  R,  16  All.,  911. 
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1907         Attention  to  it^  and  the  Court  under  the  drcumattnces  declined 

^^jjy^^  ^    to  add  them  as  appellants  and  directed  the  hearing  to  proceed. 

HusAisr       The  appeal  was  allowed  and  the  plaintiff^s  olaim  decreed.    The 

Abdttl       defendants  appealed  to  the  High  Court. 

Ahad.  i^j.  ji^  2i.  Agarwala,  for  the  appellants. 

Mr.  Abdui  Raoof  and  Pandit  Moti  Lai  Nehru  for  the  respon- 
dents. 

Stanley,  C.J.,  and  Bubkitt,  J. — The  suit  out  of  which  this 
second  appeal  has  arisen  was  instituted  by  one  Muhammad 
Naki.  His  suit  was  dismissed  in  the  first  Court,  whereupon  an 
appeal  was  filed  by  him,  during  the  pendency  of  which  he  died 
leaving  as  his  legal  representatives,  his  widow,  two  sons  and  two 
daughters.  The  two  sons  applied  to  the  Court  to  be  brought  upon 
the  record  as  appellants,  and  they  were  so  brought.  Thereupon 
the  defendants  asked  the  Court  to  have  the  other  representatives 
also  brought  upon  the  record.  These  representatives  were  served  ' 
with  notice  of  the  application,  but  took  no  notice  of  it,  and  in  view 
of  their  attitude  the  Court  did  not  feel  justified  in  adding  them 
as  appellants  and  declined  to  do  so,  directing  that  the  hearing 
should  proceed.  It  was  obviously  the  duty  of  the  two  sons  to 
apply  to  the  Court  to  have  the  other  representatives  brought  on 
the  record  either  as  appellants  or  as  respondents  but  they 
neglected  to  take  any  steps  in  this  direction.  The  result  is  that 
in  acoordanoe  with  the  ruling  of  this  Court  in  the  case  of 
Ohamandi  Lai  v.  Amir  Begam  (1)  the  appeal  abated.  We  had 
occasion  to  consider  this  ruling  in  the  recent  case  of  Jugal 
Kishore  v.  The  Collector  of  Bijnor  (2  J,  and  we  approved  of  and 
followed  it.  tt  is  too  late  now  to  ask  ns  to  pass  an  order  npoL 
the  application  of  the  defendants  to  bring  the  other  representatived 
on  the  record,  which  was  rejected  by  the  Court  below.  The 
result  is  that  the  appeal  to  the  lower  appellate  Court  abated,  and 
the  decree  obtained  from  that  Court  must  be  set  aside  and  the 
decree  of  the  Court  of  first  instance  restored  with  costs  in  all 
Courts, 

Appeal  decreed. 

(1)  (1894)  1.  L.  B.,  16  All.,  211.       (2)  Setond  Appeal  No.  62  of  190^ 
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Sifori  Mr.  Juitici  Ban$rji  and  Mr,  Jutiici  Aikman*  •^^^ 

I8MDAB  KHAN  and  othbbs  (Ditbvdakts)  v.  AHMAD  HU8AIK  J>$eemher^h 

(PjjJVTin)  AKD  HABIB-ULLAH  KHAN  (DBPHKDiirT) .•  """ ' 

Mortgage -^Usufructuary  mortgag$—OusUr  ofmortgngee$'^ 
Adv0r$e  possession. 
One  of  the  parchasers  of  the  eqaity  of  redemption  in  a  nsufraotoary 
mortgage  ousted  the  mortgagees  and  took  poisesiion  of  the  entire  mortgaged 
property,  which  he  retained  for  more  than  twelve  years ;  bnt  it  was  found 
that  he  neyer  denied  the  mortgagors'  title,  and  that  the  mortgagors  had  no 
right  to  present  possession,  ffeld  that  there  was  no  adverse  possf'ssion  as 
against  the  other  mortgagors,  although  there  was  as  against  the  mortgagees, 
and  that  the  right  of  redemption  was  not  lost :  the  ouster  of  the  mortgagees 
did  not  entitle  the  plaintiff  to  re-enter  into  possession,  Muhammad  Snsain 
T.  Mul  Chand  (1).  Chinto  v.  Janki  (2),  Bejoy  Chunder  Banerjse  T.  Kally  Bro^ 
sonno  Mookerjee  (Z)  and  Vithoha  v.  Gangaram  (4)  referred  to. 

This  wa9  a  sait  brought  by  one  Ahmad  Husain  for  poeses- 
sion  of  9  bighas  and  odd  biswas  of  land,  being  three-fifths  of  15 
bighas  and  odd,  and  for  mesne  profits.  The  land  in  suit  formed 
part  of  a  larger  quantity  of  land,  which  was  the  holding  at  fixed- 
rates  of  one  Rashida  Bibi  and  was  mortgaged  by  her  under  two 
mortgages,  one  executed  iu  favour  of  Bahadur  Ali  and  Saadat 
Beg  aud  the  other  in  favour  of  Aiyam-nd-din  Khan.  The  mort- 
gages were  usufructuary,  and  the  mortgagees  were  put  in  posses- 
sion. Kashida  Bibi  died,  leaving  as  ber  heirs  her  daughters 
Najman  Bibi  and  Kabuan  Bibi,  who  sold  their  equity  of  redemp- 
tion to  the  plaintiff  Ahmad  Husain  and  to  the  first  defendant 
Ismdar  Khan  on  the  2l8t  of  June  1877.  The  former  was  the 
purchaser  of  a  three-fifbhs  share  and  the  latter  of  the  remainder. 
Other  trangactions  relating  to  the  property  took  place  subse- 
quently, to  which  it  is  not  necessary  to  refer  for  the  purposes  of 
this  report.  The  plaintiff  claimed  possession  of  his  three-fifths 
shaie  in  the  land  in  question  on  the  allegation  that  the  defend- 
ant Ismdar  Khan  had  wrongfully  dispossessed  the  mortgagees 
and  taken  possession,  not  only  of  his  own  share  but  also  of  the 
ibare  of  the  plaintiff.  The  suit  was  resisted  on  various  grounds, 
the  main  plea  being  that  the  claim  was  barred  by  limitation,  the 

•  Second  Appeal  No.  998  of  1905»  from  a  decree  of  Tajammul  Hosain, 
Snbordinate  Judge  of  Qbazipur.  dated  tlie  28th  of  Jnly  1906,  confirming  a 
decree  of  Hariiiohan  Banerji,  Muntif  of  Qhasipar,  duted  the  12th  of  January 
1906. 


u 


(1904)  I.  L.  R^  27  AH.,  895.      (8)  (1878)  I.  L.  R..  4  Calc.  827. 
(1893)  I.  L.  R^  18  Bom.,  61.      (4)  (1876)  12  Bom.,  H.  C.  Rep.,  180^ 
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1907  dispossession  of  the  mortgagees  having  taken  place  in  June  1878| 
jg^P^  whilst  the  suit  was  not  filed  until  July  1904.  The  court  of  first 
Krls  instance  (Munsif  of  Ghazipur)  overruled  this  objection  and  gave 
Ahmad  the  plaintiff  a  decree  for  possession,  but  disallowed  his  claim  for 
mesne  profits.  On  appeal  the  lower  appellate  court  (Subordinate 
Judge  of  Ghazipur)  affirmed  the  decree  of  the  court  of  first  in- 
stance. Both  sides  appealed  to  the  High  Court ;  the  plaintiff 
against  the  disallowance  of  his  claim  for  mesne  profits,  the  defend- 
ants against  the  rest  of  the  decree.  The  defendaots  urged  that 
the  suit  was  barred  bj  limitation  inasmuch  as  they  had  held  pos- 
session adversely  to  the  plaintiff  for  more  than  12  years;  and 
also  that  in  any  case  the  plaintiff  was  not  entitled  to  possession 
without  redeeming  them. 

Mr.  M.  L.  Agarwala,  for  the  appellants. 

Mr.  Mukammad  lahaq  Khan,  for  the  respondents. 

Bakerji  and  Aikmak, — J  J. — This  appeal  and  the  connected 
appeal  No.  997  arise  out  of  a  suit  brought  by  the  plaintiff  Ahmad 
tinsain  for  possession  of  9  bighas  and  odd  biswas  of  land,  being 
three-fifths  of  15  bighas  and  odd,  and  for  mesne  profits.  The 
said  land  forms  part  of  a  larger  quantity  of  land,  which  was. the 
holding  at  fixed  rates  of  one  Rashida  fiibi  and  was  mortgaged  by 
her  under  two  mortgages,  one  executed  in  favour  of  Bahadur  All 
and  Saadat  B^  and  the  other  in  favour  of  Aiyam-ud-din  Khan. 
The  mortgages  were  usufructuary  and  the  mortgagees  were  put  in 
possession.  Rashida  Bibi  died,  leaving  as  her  heirs  her  daughters 
Najman  Bibi  and  Rabuan  Bibi,  who  sold  their  equity  of  redemp- 
tion to  the  plaintiff  Ahmad  Husain  and  to  the  first  defendant 
Ismdar  Ehan  on  the  2 1st  of  June  1877.  The  former  was  the 
purchaser  of  a  three-fifths  share  and  the  latter  of  the  remainder. 
Other  transactions  relating  to  the  property  took  place  subse- 
quently, to  which  it  is  not  necessary  to  refer  for  the  purposes  of 
these  appeals.  The  plaintiff  claimed  possession  of  his  three-fifths 
share  in  the  land  in  question  on  the  allegation  that  the  defendant 
Ismdar  Ehan  had  wrongfully  dispossessed  the  mortgagees  and 
taken  possession,  not  only  of  his  own  share,  but  also  of  the  share 
of  the  plaintiff.  The  suit  was  resisted  on  various  grounds,  the 
main  plea  being  that  the  claim  was  barred  by  limitation.  The 
QOi^rt  of  first  instance  overruled  this  plea  and  made  a  decree  in  \he 
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plaintiff's  favour  for  possession^  but  dismissed  the  claim  for  mesne 
profits.  This  decree  having  been  affirmed  by  the  lower  appellate 
Court  these  two  appeals  have  been  preferred,  one  by  the  plaintiff 
and  the  other  by  the  defendants.  The  plaintiff  appeals  against  the 
portion  of  the  decree  which  dismisses  bis  claim  for  mesne  profits. 
The  defendants'  appeal  relates  to  the  remainder  of  the  claim. 

The  contentions  urged  on  behalf  of  the  defendants  are  that 
they  have  held  possession  for  more  than  twelve  years  adversely 
to  the  plaintiff  and  the  claim  is  therefore  time-barred,  and  that 
in  any  case  the  plaintiff  cannot  obtain  possession  without  redeem* 
ing  the  defendants. 

Upon  issues  being  referred  by  us  to  the  Court  below,  that 
Court  has  found  that  the  mortgagees  were  dispossessed  by  Ismdar 
Khan  defendant  in  June  1878,  but  that  he  never  denied  the 
plaintiff's  title,  but  on  the  contrary  admitted  it  in  a  written 
statement  and  in  a  deposition.  We  have  examined  the  written 
statement  and  the  deposition  referred  to  and  are  of  opinion  that 
they  do  not  contain  any  admission  of  title.  We  must,  however, 
accept  the  findings  that  the  defendants  dispossessed  the  mort- 
gagees in  June  1878  and  that  they  never  specifically  denied  the 
plaintiff's  title. 

As  the  defendants  wrongfully  dispossessed  the  mortgagees 
and  themselves  took  possession,  their  possession  was  undoubtedly 
adverse  to  the  mortgagees,  and  as  this  adverse  possession  has 
continued  for  a  longer  period  than  twelve  years,  the  right  of  the 
mortgagees  has  under  section  28  of  the  Limitation  Act  become 
extinct  and  has  vested  in  the  defendants.  The  possession  of  the 
mortgagees  was  not  full  proprietary  possession  but  was  posses-^ 
sion  of  a  limited  nature.  It  is  this  possession  of  which  they  were 
deprived  by  the  defendants;  so  that  the  adverse  possession  of 
the  defendants  wa?  also  of  a  limited  character  and  had  the  effect 
of  extinguishing  the  limited  interests  of  the  mortgagees  and 
vesting  those  interests  in  the  defendants.  The  possession  of  the 
defend Bnts  was  not  therefore  adverse  to  the  plaintiff.  There  may 
be  cases  in  which  adverse  possession  against  the  mortgaged  woal*. 
also  be  adverse  possession  against  the  mortgagor,  for  example, 
where  the  mortgagor  is  entitled  to  immediate  possession  or  where 
the  possession  of  the  trespasser  is  coupled  with  a  denial  of  the  title 
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1907         of  the  mortgagor.    Bat,  as  held  in  Muhammad  Husain  v.  Uvl 

. Chand  (1)  following  Chinto  v.  Janki  (2),  possession  obtained  by 

Ehak  the  ouster  of  a  mortgagee  in  possession  is  not  necessarily  adverse 
Ahmad  ^  ^^e  mortgagor  also.  In  the  present  case  it  has  been  found  ^ 
HvBAiv.  the  title  of  the  plaintiff  was  never  denied  by  the  defendants.  I* 
is  also  an  admitted  fact  that  when  the  defendants  took  possessum 
the  persons  entitled  to  remain  in  possession  were  the  mortgagees 
and  not  the  mortgagor?,  and  that  the  mortgage  was  nnsatisfied. 
As  thie  plaintiff  had  therefore  no  right  to  immediate  possession, 
the  defendants  cannot  be  held  to  have  been  in  possesdon 
adversely  to  the  plaintiff^.  As  observed  by  Mr.  Justice  Markby  in 
Bejoy  Ohunder  Banerjee  v.  Rally  Prosonno  Mookerjee  (3),  by 
adverse  possession  is  meant  possession  by  a  person  holding  the 
land  on  his  own  behalf  or  on  behalf  of  some  preson  other  than  the 
true  owner^  the  true  owner  having  a  right  to  immediate  posses- 
sion. We  are  therefore  unable  to  accept  the  defendants'  conten- 
tion that  their  possession  is  adverse  to  the  plaintiff  and  that  the 
claim  is  time-barred. 

We  arC;  however,  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover  possession  without  redeeming  the  mortgages  to  which  his 
share  is  subject.  As  we  have  already  pointed  out,  the  defendants 
by  virtue  of  their  adverse  possession  against  the  mortgagees, 
acquired  the  rights  of  the  mortgagees,  and,  as  held  in  Vithcha  v. 
Oangaram  (4),  succeeded  only  to  such  estate  as  the  mortgagees 
possessed.  The  plaintiff,  therefore,  can  only  redeem  the  defen- 
danta,  his  equity  of  redemption  being  unaffectd  by  the  possession 
of  the  defendants.  The  ouster  of  the  mortgagees  by  the  defen- 
dants  did  not  entitle  the  plaintiff  to  re-enter  into  possession.  A 
similar  view  was  held  by  Fulton,  J.,  in  Chinto  v.  JanJci  (5).  Il 
is  true  the  position  of  the  defendants  is  that  of  eo-mortgagors,  bat 
that  circumstance  does  not^  in  our  opinion^  make  any  difference 
so  far  as  the  interests  of  the  plaintiffs  are  concerned,  it  being  an 
*  admitted  fact  that  the  mortgages  have  not  been  discharged.  The 
chim  for  possession  was  not  therefore  maintainable.  As  the 
plaintiff  did  not  seek  to  redeem  the  mortgages,  tbo  suit  at 
brought  ought  to  have  been  dismissed.    This  will  not  preclude 

1)  (1904)  I.  L.  U ,  27  All.,  895.        (3)  (1678)  I.  L.  R,  4  Cilc,  827. 
1892)  L  L.  a.,  18  Bom.,  51.        (4)  (1875)  12  Bom.,  H.  C.  Bep.  180. 
(5)  (1892)  X.  L.  B.,  18  ^om^  51,  at  p.  M. 
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the  plaintiff  from  bringing  a  properly  framed  suit  for  redemption. 
We  accordingly  allow  this  appeal,  and,  setting  aside  the  decree  of 
the  Court  below,  dismiss  the  plaintifiPs  suit.  Having  regard  to 
the  circumstances  of  the  case  and  the  conduct  of  the  parties  we 
direct  that  they  abide  their  own  cost  in  all  Courts. 

Appeal  decreed. 


APPELLATE  CIVIL. 


Before  Mr,  Juiitee  Sir  George  Knox  and  Mr,  Justice  Aiiman. 

AJUDHIA  AHD  OTBBBS  (Dwhhdantb)  «.  KUNJAL  (PLAIMTI¥¥)  AKD 

GAURI  8HANEAR  AXD  anothib  (Dbfbitdavts)  * 

Bond — InttalmeKte'^Power  to  euefor  whole  amount  on  default  of  paymeni'^ 

Limitation- Act  No.  XFo/1877  f Indian  Limitation  Act  J,  schedule  II, 

article  76. 

A  bond  payable  by  instalmentB  oonUined  a  provision  that  in  default  of 

the  payment  of  any  one  inittlment  it  would  be  in  the  power  of  the  creditor 

to  ene  for  the  whole  amount  doe  nnder  the  bond  without  waiting  for  the  period 

provided  for  the  payment  of  other  insUlmentB.    Held  that  thie  provision 

did  not  mean  that  the  creditor  should  be  compelled  to  sue  for  the  whole  on 

default  of  payment  of  on«  instalment,  nor  did  limitation  in  respect  of  the 

whole  debt  commence  to  run  from  the  date  of  the  first  default.    Jadah  Chan^ 

dra  Bahshi  t.  Bhairah  Chandra  Chnckerluiiff  (1)  and  Surri  Pershad  Chow 

dhrf  T.  Ifasih  Singh  (2)  dissented  from.     Shankar  Prasad  T.  Jalpa  Prasad  (8) 

and  Maharaja  of  Benares  T.  Band  Bam  (4)  referred  to. 

Thb  facts  of  this  case  are  as  follows : — 

On  the  3rd  of  August  1891  one  Debia,  the  father  of  some  of 

the  defendants,  executed  a  bond  payable  by  instalments  of  Rs.  60 

annually  in  the  month  of  Jeth  in  favour  of  Kashi  Prasad.     In 

May  1905  Kashi  Prasad's  representatives  sold  this  bond  to  the 

plaintiff  Kun jal.    On  the  21st  of  June  1905  Kunjal  sued,  making 

the  representatives  of  the  original  obligor  and  obligees  parties,  to 

recover  three  instalment  under  the  bond.    The  bond  contained 

a  provision  that,  in  default  of  payment  of  any  one  instalment,  it 

would  be  within  the  power  of  the  creditor  (mahajan  mazlv/rho 

ikhtyar  hoga)  to  sue  for  the  whole  amount  due  under  the  bond 

•  Second  Appeal  No.  489  of  1906,  from  a  decree  of  Bepin  Behari  MukerJ!, 
Jodse  of  the  Court  of  Small  Causes  exercising  powers  of  a  Subordinate  Judge 
of  Uwnpore,  dated  the  80th  of  April  1906,  modifying  a  decree  of  Muhammad 


Aiimuddin,  llunsif  of  latehpur,  dated  the  18th  of  Septembw  1906. 

(1)  (1904)  I.  L.  R.,  81  Calc,  297. 
{Z)  (1894)  I.  L,  B.,  81  Calc.,  648. 
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(8)  (1894)  I,  L,  Bm  16  AIL,  871. 
(4)  (1907)  I.  L.  B.,  29  AB.,  481. 
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1908  without  waiting  for  the  period  provided  for  the  payment  of  other 
^^^i^  inPtalments.  The  Court  of  first  instance  (Munsifof  FatApur) 
held  that  the  effect  of  this  provision  was  to  compel  the  creditor  to 
sue  on  default  for  recovery  of  the  whole  debt,  and  that  the  suit 
was  barred  by  limitation,  and  accordingly  dismissed  it.  On 
appeal,  however,  this  decision  was  reversed  and  a  decree  given  to 
the  plaintiff  against  thesons  of  the  obligor.  The  judgment-debtors 
appealed  to  the  High  Court 

Mr.  Muhammad  Ishnq  Khan^  for  the  appellants. 

Maulvi  Mvhoimmxid  Ishaqy  for  the  respondents. 

Knox  and  Airman,  JJ.— On  the  3rd  of  August  1891  the 
father  of  the  first  four  defendants  executed  a  bond  payable  by 
instalments  in  favour  of  one  Kashi  Prasad,  father  of  the  remain- 
ing defendants.  The  bond  contained  a  provision  that  in  default 
of  the  payment  of  any  one  instalment  it  would  be  within  the 
power  of  the  creditor  (mahajan  mazhwrko  ikhtyar  hoga)  to 
sue  for  the  whole  amount  due  under  the  bond  without  waiting 
for  the  period  provided  for  the  payment  of  other  instalments. 
The  present  suit  is  for  the  recovery  of  three  instalments  due 
under  the  bond.  The  Munsif  held  that  the  suit  was  barred  by 
the  provisions  of  article  75  of  schedule  II  to  the  Indian  Limita- 
tion Act,  and  dismissed  the  suit.  The  suit,  we  may  here  observe, 
was  not  for  the  enforcement  of  the  option  given  by  the  bond, 
whereby  the  creditor  could  claim  the  whole  amount  unpaid.  The 
plaintiff  appealed.  The  learned  Subordinate  Judge  in  a  very 
able  judgment  held  that  the  claim  was  not  barred.  The  defen- 
dants come  here  in  second  appeal  and  again  contend  that  the 
plaintiff's  CAuse  of  action  arose  upon  the  default  made  in  the  pay- 
ment of  the  first  instalment,  and  that  the  suit  is  therefore  barred 
by  limitation.  There  might  have  been  some  force  in  this  conten- 
tion if  the  suit  had  been  to  enforce  the  penalty  and  to  recover  the 
whole  amount  left  unpaid  by  the  bond.  But  the  suit  was  only  for 
the  instalments  unpaid  at  tbe  time  of  the  suit.  In  support  of  his 
argument  the  learned  counsel  referred  us  to  decisions  of  the  Cal- 
cutta High  Court,  namely,  Jadab  Chandra  Bakahi  v.  Bhairab 
Chandra  Chtbckerbutty  (i)  and  to  the  case  upon  which  that  deci- 
sion is  based,  viz.,  HurriPershad  Chowdhryv.  Nasib  Singh  (2). 

(1)  (1904)  I.  L.  R.,  31  Calc,  297.        (2)  (1894>  I.  L.  E.,  SI  Calc.;^642. 
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The  latter  case  had  been  expressly  dissented  from  in  Letters         1908 
Patent,  Appeal  No.  81  of  1893,  decided  on  the  10th  of  June  1894     ""ajudhia" 
in  which  the  learned  Judges  held  that  the  true  rule  of  construction  v* 

in  cases  of  decrees  for  payment  by  instalments  is  to  be  found  in 
the  decision  of  this  Court  in  Shankar  Prasad  v.  Jalpa  Prasad 
(1).  These  rulings  are  distinctly  against  the  appellants  here. 
We  may  also  refer  to  what  was  said  in  Maharaja  of  Benares  v. 
NaThd  Rara  (2).  We  agree  with  the  remarks  of  the  learned 
Judges  who  held  in  the  last- mentioned  case  that  it  would  be  very 
unfortunate  if  the  view  contended  for  by  the  appellant  is  sustained, 
as  it  would  be  to  punish  the  creditor  for  forbearance  shown  to 
his  debtor  and  compel  him  to  press  his  demands  at  the  earliest 
opportunity.  It  is  conceivable  that  a  bond  might  be  so  worded 
as  to  compel  a  crMitor  to  sue  for  the  whole  amount  immediately 
if  any  default  occurred.  The  bond  with  which  we  have  to  deal 
is  not  80  worded.  It  merely  gives  the  creditor  an  option.  We 
follow  the  law  as  laid  down  by  this  Court,  and,  with  all  deference 
to  the  learned  Judges  of  the  Calcutta  High  Court  who  have  taken 
theoppobite  view,  we  are  unable  to  agree  with  them.  This  dis- 
poses of  the  first  ground  of  appeal.  The  only  other  ground  was 
not  argued.     We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

Before  Sir  Join  Stanley ^  Kniffht,  Chief  Justiee,  and  Mr.  Juitice  Boner ji.  1908 

BAUNATH  SINGH  (Puliktiif)  «.  PALTO  ahd  othibs  (Dbpehdabts).  •       January  4. 
AeiSo.IVofX^'^(TraneferofFroferty   AoiJ,  section   Q^-^Sale^  Jfon*  * 

payment  of  coneideration^ Sale  nevertheless  eompleie. 
In  a  sale  of  immoTable  property  non-payment  of  tbe  parchase*money 
does  not  prerent  the  pasting  of  the  ownership  of  the  pnrchated  property  from 
the  vendor  to  the  pnrchater,  and  the  purchaser  can,  notwithstanding  snch 
non-payment,  maintain  a  snit  for  possession  of  the  property.  Shib  Lai 
T.  Bhagwan  Das  (8),  Umedmal  Motiram  v.  Davu  bin  Dhondiba  (4)  and  Sagt^i 
y.  Famdev  (6)  foUowed. 

In  this  case  the  defendants  sold  to  the  plaintiflF  by  a  registered 
sale-deed  dated  the  6th  of  May  1898  a  4-pie  share  in  certain 

•  Second  Appeal  No.  1007  of  1906,  from  a  decree  of  L.  Murshall, 
District  Judge  of  Banda,  dated  the  21st  of  August  1906,  confirming  a  decree 
of  Hamid  Hasan,  Munsif  of  Hamirpur,  dated  the  I6th  of  May  1906. 

(1)  (18^4)  1.  L.  K..  16  AU.,  371.         (8)  (1888)  I.  L.  U.,  11  AU..  244. 
h)  (1907)  I.  L.  K.,29  All., 431.  ^4)  (1878)  1.  L.  U.,  2  Bom.,  647. 

(6)  (1899)  1.  L.  R.,  28  Bom.,  625. 
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zamindari  property.  Aocording  to  the  sale-deed  the  oonaidera- 
tion  WAS  agreed  to  be  paid  as  follows,  namelji  Rs.  100  to  be 
credited  in  part  payment  of  past  debts,  Rs.  20  to  be  paid  in  cash, 
and  the  balance,  Bs.  80,  to  be  paid  to  a  mortgagee  of  the  property. 
Possession  of  the  property  sold  not  having  been  obtained;  the 
purchaser  sned  for  recovery  of  possession,  alleging  that  the  consi- 
deration for  the  sale  had  been  paid  in  falL  The  Court  of  first 
instance  (Munsif  of  Hamirpur)  found  that  no  portion  of  ike 
consideration  had  in  fact  been  paid  and  upon  that  ground  dis- 
missed the  suit,  an<l  this  decision  was  upheld  on  uppeal  by  the 
District  Judge.    The  plaintiff  appealed  to  the  High  Oonrt. 

Babu  Jogindro  Nath  Ohaudhri,  for  the  appellant. 

Babu  Jogindro  Nath  Mukerji,  for  the  respondents. 

StanleTi  C J|  and  Bahebji,  J.— This  is  a  second  appeal 
against  a  decree  of  the  lower  appellate  Court  dismissing  the 
plaintiff's  suit  for  recovery  of  possession  of  a  4-pie  share  in  a 
village.  This  share  was  conveyed  to  the  plaintiff^  by  a  sale  deed 
of  the  6th  of  May  1898,  which  was  duly  registered.  Possession 
was  not  obtainedi  and  the  present  suit  was  therefore  brought. 
In  his  plaint  the  plaintiff  alleged  that  the  full  consideration  for 
the  sale,  namely,  Rs.  200  had  been  satisfied.  In  their  defence 
the  defendants  alleged  that  the  consideration  had  not  been  paid, 
and  it  is  found  by  both  the  lower  Courts  that  this  was  so.  In 
consequenceof  the  finding  that  no  portion  of  the  consideration 
had  been  paid,  the  learned  District  Judge  held  that  there  was 
in  fact  no  sale  of  the  property.  He  observes  in  the  course  of  his 
judgment :— ^'  Thus  not  any  portion  of  the  consideration  has  been 
paid.  Non-payment  of  the  ^promised'  portion  would  not 
invalidate  the  ^  sale,'  and  the  bwer  Court  has  recognised  this 
principle.  But  when  the  consideration  is  supposed  to  be  '  part 
paid  and  part  promised  '  and  not  even  the  ^  part  paid '  amount 
has  actually  been  paid,  the  provisions  of  section  64  (of  the  Trans- 
fer of  Property  Act)  have  not  been  fulfilled  and  the  transaction 
cannot  be  called  a  sale  at  alL"  We  are  unable  to  agree  with 
the  learned  District  Judge  as  to  this.  According  to  the  sale  deed 
the  consideration  was  agreed  to  be  paid  as  follows: — ^Rs.  100  to  be 
credited  in  part  payment  of  past  debts,  Rs.  20  to  be  paid 
in  cash;  and  Rs.  80  the  balance  to  be  paid  to  a  mortgagee  of 
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the  property.  Now  we  must  take  it  on  the  findings  that  no 
portion  of  the  pnrchase  money  has  been  paid  or  satisfied.  The 
vendee  did  not  fulfil  his  obligation  to  pay  it.  It  has  been  held, 
and  we  think  rightly^  that  the  non-payment  of  the  purchase 
money  does  not  prevent  the  passing  of  the  ownership  of  purchased 
property  from  the  vendor  to  the  purchaser^  and  that  the  purchaser, 
notwithstanding  such  non-payment,  can  maintain  a  suit  for 
possession  of  the  property — see  Shib  Lai  v.  Bkagwan  Das  (1). 
It  was  so  held  in  the  case  of  Umedmal  Motiram  v.  Davu  bin 
Dhondiba  (2)  aod  again  in  the  case  of  Sagaji  v.  Namdev 
(3),  in  which  the  evideuce  showed  that  there  was  a  bond  fide 
sale  of  property  by  the  defendant  to  the  plaintiffs,  and  it  was 
held  that  this  sale  was  a  completed  transactioo,  notwithstanding 
the  fact  that  no  portion  of  the  consideration  had  been  paid,  and 
that  the  only  remedy  of  the  vendor  for  the  consideration  was  a 
suit  for  recovery  of  the  amount  of  it.  We  think  therefore  that 
the  Courts  below  were  wrong  in  dismissing  the  plaintiff's  claim. 
In  the  case  of  Skib  Lai  v.  Bhagwan  Da$,  to  which  we  have 
referredi  it  was  laid  down  by  Mabmood,  J.,  rightly,  we  think,  that 
equities  may  exist  in  favour  of  a  defendant  to  a  suit  like  the 
present  one  so  as  to  subject  the  decree  to  restrictions  and  condi- 
tions appropriate  to  the  circumstances  of  the  case.  Here  there 
is  such  an  equity  arising  out  of  the  non-payment  of  the  purchase 
money  by  the  plaintiff,  and  regard  ought  to  be  paid  to  it  in  any 
decision  which  the  Court  may  pass. 

Accordingly  we  allow  the  appeal.  We  set  aside  the  decrees  of 
bothiihe  lower  Courts^  and  we  order  and  direct  that  if  within  six 
months  from  this  date,  the  plaintiff  pay  to  the  defendants  the 
sum  of  Bs*  200,  the  amount  of  the  purchase  money,  the  property 
mentioned  in  the  plaint  be  delivered  to  him,  but  in  default  of 
suoh  payment  the  plaintiff  shall  forfeit  his  right  to  recover  the 
property.  If  the  plaintiff  do  not  pay  the  purchase  money  within 
the  time  aforesaid,  his  suit  will  stand  dismissed  with  costs  in  all 
Courts.  If  he,  however,  do  pay  the  purchase  money  within  suoh 
period,  then  in  view  of  the  fact  that  the  plaintiff  alleged  in  his 
plaint  that  he  had  paid  the  entire  of  the  purchase  moneyi  contrary 

(1)  (1888)  I.  L.  EL,  11  AXK  2^.        W  (1878)  I.  L.  B..  S  Bom.,  647. 
(8)  (1889)  I.  L,  B.,  tt  Bom.,  (M. 
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to  the  fact,  we  think  that  both  parties  should  abide  their  own 
costs  in  the  Courts  below  and  we  order  accordingly.  As  to  the 
costs  of  this  appeal,  the  plaintiflf,  we  think,  if  he  pay  the  purchase 
money,  is  entitled  to  them,  and  we  so  order. 

Appeal  decreed. 


B%fore  Sir  John  Stanley,  Kniyht,  Chief  Ju»t%ee,  and  Mr.  Jmtice  Sir  William 

Burkitt. 
BHURA  (Plaiktiff)  v.  SHAHAB-UD-DIN  (Dbfemdaitt).  • 
Act  (Local)  No.  II  of  1901  {Agra  Tenancy  Act  J,  seofion  22— OocwjMiikjy 
holdiny^'Succeeeion. 
Under  the  Agra  Tenancy  Act  of  1901  the  personal  law  of  the  parties  con* 
cerned  ii  no  longer  applicable  to  the  caee  of  succeision  to  an  occupancy  hold* 
ing,  bat  the  holding  descends  to  all   the  male  lineal  descendants  in  the 
male  line  of  descant  of  the  last  owner,  withont  ezclnsion  by  the  nearer  of  the 
more  remote. 

The  facts  of  this  case  are  as  follows.  One  Kallu  had  an  occu- 
pancy holding.  He  also  had  three  sons,  Bhura,  Nathu  and 
Khuda  Bakhsh.  The  two  latter  died  in  Kallu's  life-time.  In 
August  1904,  after  the  deatti  of  Kallu,  Bhura  obtaiued  from  the 
Revenue  C!ourt  a  decree  ejecting  the  sons  of  Nathu  from  a  portion 
of  the  occupancy  holding.  The  Court  in  that  suit  found  that 
under  section  22  of  the  Agra  Tenancy  Act,  1901,  the  nearer 
descendant  excluded  the  more  remote.  The  present  suit  was 
brought  to  eject  8hahab-ud*din^  the  son  of  Khuda  Bakhsh.  This 
feuit  was  brought  in  the  Court  of  the  Subordinate  Judge  of  Dehra 
Dun,  and  was  dismissed  on  the  preliminary  question  of  want  of 
title  in  the  plaintiff.  The  plaintiff  appealed  to  the  District  Judge 
of  Saharanpur^  who  agreed  with  the  Court  below.  The  plaintiff 
thereupon  appealed  to  the  High  Court. 

Pandit  Mohan  Lai  NehrUy  for  the  appellant. 
Maulvi  Muhammad  Idhaq,  for  the  respondent. 
Stanley,  C.J.,  and  Bubkitt,  J. — In  our  opinion  the  decision 
of  the  learned  District  Judge  affirming  the  decision  of  the  Sub- 
ordinate Judge  is  correct.  The  question  is  as  to  the  interpretation 
to  be  put  on  the  first  clause  of  section  22  of  the  Agra  Tenancy 
Act,  II  of  1901.    That  clause  in  the  matter  of  the  succession 

^  Second  Appeal  No.  408  of  1906  from  a  decree  of  L.  Q.  Evans,  District 
Judge  of  Sahar^^npur,  dated  the  16th  of  March  1906,  oonflrming  a  decree 
of  S.  P.  O'Donnell,  Subordinate  Judge  of  Dehra  Dun«  dated  the  9th  of 
NoTember  1906, 
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{inter  aUa)  to  an  oocupanoy  tenant  provides  that  on  tlie  death         ipos 
of  the  tenant  his  interest  in  the  holding  shall  devolve  on  his  male        bhuaa 
lineal  descendants  in  the  male  line  of  descent.    The  appellant       sha^ib 
and  the  respondent  to  this  appeal  are  both  male  lineal  descendants       vD'Din, 
of  the  last  tenant  in  the  male  line  of  descent.     The  appellant  is 
his  son^  while  the  respondent  is  his  grandson.     As  the  respondent's 
father  predeceased  his  father,  the  last  tenant,  the  respondent  would 
be  excluded  under  the  Kent  Act  of  1881,  section  9,  which  by  the 
words  "as  if  it  were  land ''  made  the  personal  law  of  the  party 
applicable  to  the  descent  of  an  occupancy  holding.    The  appel- 
lant therefore  desires  us  to  read  into  section  22  of  the  Act  now 
in  force,  such  words  as  would  make  the  tenure  descend  as  if  it 
were  land,  thus  excluding  the  respondent.     As  a  reason  for  his 
contention  his  learned  vakil  pointed  out  that  some  unexpected 
results  might  follow  from  a  literal  interpretation  of  section  22, 
For  instance^  in  the  case  of  the  death  of  a  tenant  leaving  several 
sons,  grandsons  and  even  great-grandsons,  he  argues  that  under 
the  words  of  section  22  the  tenure  might  be  held  to  devolve 
simuItaneouRly  on  all. 

As  to  that  matter  we  do  not  consider  it  necessary  to  express 
any  opinion  now.  There  can  be  no  doubt  that  the  new  Tenancy 
Act  has  completely  altered  the  rule  of  devolution  in  the  case  of  a 
tenancy  such  as  that  in  question  here.  The  tenancy  no  longer 
devolves  "as  if  it  were  land,''  but  on  the  lineal  male  descendants 
of  the  last  tenant.  The  Legislature  has  chosen  to  alter  the  law, 
and  we  can  see  no  reason  why  we  should  not  assume  that  the 
new  provision  was  deliberate  and  intentional.  The  parties  here 
are  Muhammadans,  whose  personal  law  give?  a  share  in  the  estate 
of  a  deceased  Muhammadan  to  daughters,  wives,  sisters  and 
other  females,  who  are  excluded  by  the  words  "male  lineal 
descendants  "  in  section  22  of  the  new  Act.  If  we  apply  the 
Muhammadan  law  for  the  purpose  of  excluding  the  respondent,  it 
is  difficult  to  see  why  we  should  not  apply  it  to  include  females, 
whom  the  first  clause  of  section  22  excludes  when  there  are 
'<  lineal  male  descendants."     We  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
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1906  B$^0  air  John  BianUy,  IMfkt,  OMifJuiHes,  amd  Mr.JmiUi  Bif  Willim 

JjiMkHy  4.  SurhUi. 

TBJPAL  (BLAimn)  «.  GIBDHABI LAL  (Oovdaxt).* 
Br$»nikffio»^^Mort$age^^Frof9riff  pmrekated  If  sendees  9uhj$ei  !•«•«■• 
registered  mortgage^Fr&'empt^r  hound  io  tmke  the  property  euhjeet  ie  iU 
9kortgage, 

Property  the  •ubjeot  of  a  suit  for  pre-emption  wai  purchased  bj  th« 
Tondeei  subjeet  to  an  unregistered  mortgage  for  Bs.  99.  Held  that  the 
pr*-emptor  mast  take  the  property  subject  to  this  unregistered  mortgtge 
irrespeotiTO  of  the  question  whether  he  had  notice  of  it  or  not. 

This  was  a  suit  brought  to  enforce  payment  of  a  flom  of 
Rs.  129-8-0,  eeoured  by  a  mortgage  of  the  25th  of  November  1900, 
by  sale,  if  necessary,  of  the  mortgaged  property.  TTie  prindpal 
amount  secured  by  the  mortgage  was  Rs.  95  and  therefore  tbe 
mortgage  was  not  compulsorily  registrable.'  After  the  exeoation 
of  this  mortgage^  namelyi  on  the  26th  of  January  1901,  the  mort- 
gaged property  was  sold  by  Bahraich  the  mortgagor  to  Bhagwan 
Singh,  Karan  Singh  and  Tola  Ram,  and  the  purchase  deed  in 
their  favour  was  duly  registered.  At  the  date  of  tbe  sale  the 
purchasers  had  notice  of  the  unregistered  mortgage,  and  therefore 
must  be  taken  to  have  purchased  the  property  subject  to  it 
Subsequently  the  defendant  respondent  GKrdhari  Lai  claimed  i 
right  to  pre-empt  this  sale,  and  succeeded  in  his  claim  and  obtaiD« 
ed  possession  of  the  property.  The  plaintiff  then  brought  the 
present  snit,  and  it  was  defended  by  Girdhari  Lai  on  the  ground 
that  at  the  time  of  pre-emption  he  had  no  notice  of  the  plaintiff's 
mortgage  and  therefore  was  not  bound  by  it.  The  Oourt  of  first 
instance  (Munsif  of  Shikohabad)  held  that  the  defendant  par- 
chased  subject  to  all  the  liabilities  which  attached  to  the  property 
in  the  hands  of  the  vendees,  and  was  therefore  liable  to  satisfy 
the  mortgage.  On  appeal  the  lower  appellate  Court  (Subordinate 
Judge  of  Mainpuri)  reversed  this  decision,  holding  that  the  pre- 
emptor  was  not  affected  by  the  notice  of  the  mortgage  whidi  the 
vendees  had  ;  that  he  had  no  knowledge  of  the  mortgage  when  he 
pre-empted  the  sale,  and  that  therefore  the  property  in  his  hands 
was  not  liable  for  the  mortgage  debt.  Against  this  decree  the 
plaintiff  appealed  to  the  High  Court. 

•  Second  Appeal  No.  006  of  1906,  from  a  deoroa  of  A.  Bahaan,  Subordi- 
nate Judge  of  Main  pari,  dated  the  llth  of  April  1908»  modifying  a  deerae 
of  Qokul  Praead,  Officiating  Mnniif,  Shikohabad,  dated  the  IStb  of  May  1901 
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Babu  Jogind/ro  Nath  Ohavdhri,  for  the  appellant.  1908 

Pandit  Baldeo  Bam  Dave^  for  the  respondent.  Tmpal 

Staklby,  C.J.,  and  Burkitt,  J.— The  suit  out  of  which  this  ». 

appeal  has  aiisen  was  brought  by  the  plaintiff  to  enforce  payment  lai^ 
of  a  sum  of  Rs.  129-3-0,  secured  by  a  mortgage  of  the  25th  of 
November  1900,  by  sale,  if  necessary,  of  the  mortgaged  property. 
The  principal  amount  secured  by  the  mortgage  was  Rs.  95  and 
therefore  the  mortgage  was  not  compolsorily  registrable*  After  the 
ezecation  of  this  mortgage,  namely,  on  the  26th  of  January  1901, 
tbe  mortgaged  property  was  sold  by  Bahraioh  the  mortgagor  to 
Bhagwan  Singh,  Karan  Singh  and  Tota  Ram  and  the  purchase 
deed  in  their  favour  was  duly  registered.  At  the  date  of  the 
■ale  the  purchasers  had  notice  of  the  unregistered  mortgage  and 
therefore  must  be  taken  to  have  purchased  the  property  subject 
to  it.  Subsequently  the  defendant  respondent  Girdhari  Lai 
claimed  a  right  to  pre-empt  this  sale,  and  succeeded  in  his  claim 
and  obtained  possession  of  the  property*  The  plaintiff  then 
brought  his  suit,  and  it  was  defended  by  Girdhari  Lai  on  the 
ground  that  at  the  time  of  pre-emption  he  had  no  notice  of  the 
plaintiff's  mortgage  and  therefore  was  not  bound  by  it.  The 
learned  Munsif  held  that  the  defendant  appellant  purchased 
subject  to  all  the  liabilities  which  attached* to  the  property  in  the 
hands  of  the  vendees,  and  was  therefore  liable  to  satisfy  the 
mortgage.'  On  appeal  the  learned  Subordinate  Judge  reversed 
this  decision,  holding  that  the  pre-emptor  was  not  affected  by  the 
notice  of  the  mortgage  whicti  the  vendees  had ;  that  he  had  no 
knowledge  of  the  mortgage  when  he  pre-empted  the  sale,  and 
that  therefore  the  property  in  his  hands  was  not  liable  for  the 
mortgage  debt. 

From  this  decision  the  appeal  now  before  us  was  preferred. 
On  behalf  of  the  respondent  reliance  was  placed  upon  section  60 
of  the  Registration  Act,  which  provides  that  every  document  of 
the  kind  mentioned  in  claused  (a),  (6),  (c)  and  {d)  of  section  17, 
which  include  a  deed  of  sale,  shall,  if  duly  registered,  take  effect 
as  regards  the  property  comprised  therein  against  every  unregis* 
tered  document  relating  to  the  same  property  and  not  being  a 
decree  or  order.  This  section,  it  has  been  frequently  held,  does 
not  protect  a  purchaser  who  purchased  with  knowledge  of  an 
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1908         unregistered  incumbrance.    Therefore  it  is  olekr  that  the  vendees 
j^p^ji       Bhagwan  Singh,  Tota  Ram  and  Earan  Singh  were  liable  to 
^'  satisfy  Tajpal's  mortgage.    They  in  fact  must  be  taken  to  have 

Lab.  purchased  the  property  subject  to  the  mortgage. 

The  question  then  is,  is  the  pre-emptor  Girdhari  Lai  in  any 
better  position  than  the  vendees?  We  think  not,  and  for  this 
reason  :  a  right  of  pre-emption  is  not  a  right  of  repurchase,  bat  is 
simply  a  right  entitling  the  pre-emptor  to  be  substituted  for  the 
vendee  as  purchaser  and  to  stand  in  his  shoes  in  respect  of  all  the 
rights  and  obligations  arising  from  the  sale  under  which  he 
deiived  his  title.  A  person  who  chooses  to  pre-empt,  therefore, 
must  take  upon  him  the  burden  of  the  obligations  subject  to  which 
the  sale  was  made  as  well  as  the  benefits  aocroing  therefrom. 
In  other  words,  he  can  get  no  more  than  that  for  which  the 
vendee  bargained.  The  vendees  in  this  ease  acquired  the  pro- 
perty subject  to  the  plain tifif^s  mortgage,  and  the  pre-emptor  if 
be  chose  to  pre-empt  must  also  take  subject  to  it.  The  pre-emp- 
tive property  was  not  in  fact  an  unincumbered  property,  but  one 
subject  to  the  plaintiflTs  mortgage,  an  incumbrance  which  the 
purchasers  were  liable  to  satisfy,  and  which  the  pre-emptor,  who 
ha«^  enforced  bis  right  to  have  his  name  substituted  as  purchaser, 
must>  we  think^  satisfy.  The  vendees  had  distinct  notioe  of  the 
incumbrance,  and  even  if  they  concealed  their  knowledge  of  it 
from  the  pre-emptor,  they  cannot  thereby  give  him  a  better  right 
than  that  which  they  themselves  possessed.  The  question  may  be 
looked  at  from  another  point  of  view.  The  consideration  for 
the  sale  to  the  vendees  was  not  alone  the  money  actually  paid  in 
cash,  but  also  the  amount  of  the  mortgage,  for  the  payment  of 
which  they  became  responsible.  In  holding,  therefore,  that  the 
pre-emptor  is  bound  to  satisfy  the  mortgage-debt;  we  simply 
require  him  as  pre-emptor  to  pay  the  entire  of  the  purchase 
money.  It  is  well  settled  law  in  this  Court  that  a  pre-emptor 
must  pre-empt  the  whole  of  the  bargain  between  vendor  and 
vendee  or  not  at  all.  He  cannot  take  a  portbn  of  it  only.  Here 
part  of  the  bargain  was  that  the  vendees  should  accept  the 
liability  of  the  vendor  in  respect  of  the  plaintiflfs  mortgage. 
Therefore  the  successful  pre-emptor  took  subject  to  that  lia- 
bility. 
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For  these  reasons  we  think  that  the  lower  appellate  Court  was 
wrong  in  reversing  the  decision  of  the  learned  Munsif.  We 
therefore  allow  the  appeal,  set  aside  the  decree  of  the  lower 
appellate  Court  and  restore  the  decree  of  the  Court  of  first 
instance  with  costs  in  all  Courts.  We  'extend  the  time  for  pay- 
inent  of  the  mortgage  debt  up  to  the  1st  of  April  next. 

Appeal  decreed 

Sefare  Mr,  Justice  Sir  George  Xkom  and  Mr,  Jueiiee  AihiMH* 
KIBANJAN  (Plaiktift)  v.QAJADHAB  (Dbthtdavt)* 
Act  fLoedlJ  No,  II  of  1901  (Agra  Tenancy  Act),  eeetion  177-^  Queetion  of 
proprietary  title — Juritdietton — Civil  and  Sevenuo  Courts. 
Meld  that  the  question  whether  a  tenant,  defendant  in  a  suit  for  eject- 
ment, !•  A  tenant  of  one  kind  or  another  is  not  a  question  of  proprietary  title 
within  the  meaning  of  lection  177  of  the  Agra  Tenancy  Aet,  1901.    ChhUar 
Bingh  t.  Bup  Singh  (1)  dissented  from. 

The  facts  of  this  case  are  as  follows : — 

Niranjan  Ahir  applied  as  owner  of  a  fixed  rate  tenant's 
holding  for  ejectment  of  one  Gajadhar  fiom  a  small  plot  of  land. 
Gajadhar  pleaded  that  he  was  the  fixed  rate  tenant  entitled  to 
the  holding.  The  suit  under  section  58  of  Act  No.  II  of  1901 
was  tried  by  an  Assi^^tant  Collector,  who  dismissed  it.  The 
plaintiff  appealed  to  the  Court  of  the  District  Judge  upon  the 
ground  that  a  question  of  proprietary  title,  within  the  meaning 
of  section  177  (e)  of  the  Tenancy  Act,  had  been  in  issue  and  was 
in  issue  in  the  appeal.  The  District  Judge,  however,  being  of 
opinion  that  no  such  question  was  involved,  referred  the  case  to 
the  High  Court  under  section  196  of  the  Tenancy  Aet  in  view  of 
the  decision  in  Chhitar  Singh  v.  Rup  Singh  (\\>ekly  Notes, 
1906,  p.  247). 

Babu  Parbati  Charan  Chatter ji,  for  the  respondent. 

Ekox  and  AlKHAN^  J  J.— On  the  facts  stated  by  the  learned 
District  Judge  of  Jaunpur  we  hold  that  no  question  of  proprie- 
tary title  was  in  issue  in  the  Court  of  first  instance  and  that 
no  such  question  is  a  matter  in  issue  in  this  appeal.  The  learned 
District  Judge  is  right  therefore  in  his  view  that  he  had  no 

•MiieellaneoneKo.  268  of  1907  on  a  reference  made  by  W.  R.  G.  Moir, 
Dittriet  Judge  of  Jaunpnr.  dated  the  26th  of  Jaly  1907,  against  the  order  of 
Bap  Narain,  Aiiistant  Collector,  First  Class,  of  Jaunpur,  dated  the  27 tb  of 
^o?i0vber  1006. 

(1)  Wflfility  Noto«,  IPOB,  p.  5W7. 
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1908  jarisdictdon  to  entertain  the  appeal.  >  The  opposite  view  may 
perhaps  derive  some  support  from  the  observation* made  towards 
the  conclusion  of  the  judgment  in  Chhitar  Singh  v.  Rup  Singh 
(1),  but,  with  all  deference  to  the  learned  Judge  who  decided  the 
case,  we  are  unable  to  agree  with  him  in  holding  that,  when  there 
is  a  question,  whether  one  party  or  the  other  is  the  cultivator  of 
specified  land,  a  question  of  proprietary  title  arises.  This  is  our 
answer  to  the  reference. 


OljrlDHAB. 


IdOB 

Jammarg  18.  Sefore  Sir  Join  SianUjf,  Eni^ht,  Chief  JmHiee,  cmnI  Jfr.  Ju$tie$  Sir 

1  William  Swrhiii. 

QANQA  DEI  (PLinrxivr)  «.  BAD  AM  axd  otrim  (DirivDAim).* 
Land  holder  and  tenant -^Treee^-Land  holdef^e  and  ienanfe  righie  a$  to 
ireee  on  ienanfe  holding. 
Held  that  as  a  general  rule  the  property  in  timber  growing  on  a  tenant's 
holding  Tests  in  the  lamindar,  and  the  tenant  has  no  right  to  ont  and  r^more 
tneh  timber.    Bat  as  a  general  mle  also  the  lamindar  has  no  rig^t'to  inter- 
fere with  the  enjoyment  by  his  tenant  of  the  trees  npon  bis  holding  so  long 
as  the  relation  of  landlord  and  tenant  subsists.    8heih  Ahdool  Soh^man  w. 
Daiaram  JSaehee  (2)  referred  to. 

The  plaintiff  in  this  case  sued  as  zamindar  of  a  village  called 
Eanchanpur  praying  for  a  declaration  of  her  title  to  the  trees 
growing  on  the  cultivated  and  uncultivated  lands  of  Kanchan- 
pur  in  the  possession  of  the  defendants,  who  were  her  tenants, 
and  also  for  a  perpetual  injunction  prohibiting  the  defendants 
from  offering  any  obstruction  to  the  cutting  down  and  removal 
by  her  of  the  trees  on  their  holding.  The  defendants  set  up  a 
right  by  custom  to  cut  the  trees  in  question^  but  this  plea  was 
rejected,  and  a  declaration  of  title  was  given  to  the  plaintiff  as 
prayed  for  in  her  plaint.  The  Court  of  first  instance  (first  Addi- 
tional Munsif  of  Meerut)  also  granted  the  plaintiff  the  injunction 
prayed  for,  and  this  decree  was  upheld  in  appeal  by  the  lower 
appellate  Court  (Additional  District  Judge  of  Meerut).  The 
defendants  appealed  to  the  High  Court,  where,  the  case  coming 
before  a  Single  Judge  of  the  Court,  the  only  question  argued 
was  as  to  the  right  of  the  plaintiff  to  the  injunction  which  she 

*  Appeal  No.  48  of  1907  nnder  section  10  of  tbe  Letters  Patent  from  a 
Judgment  of  Bioliards,  J.,  dated  the  18th  of  April  1907. 

(1)  Weelcly  Notei,  1906,  p.  247.        (2)  Weekly  Reporter,  January  to  Jul* 

1864,  page  S67.  ' 
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had  obtained— (7/.    Weekly  Notes,  1907,  p.  160.    The  result  of         1908 
this  appeal  was  that  fche  decrees  of  the  Courts  below  were  set    ^    ^^  p^ 
aside  so  far  as  they  granted   an  injunction   to    the   plaintiff       ^  «• 
restraining  the  defendants   from   ofieriog    obstruction    to    the 
plaintiff  in  cutting  down,  removing  and  selling  the  trees  (other 
than  the  trees  actually  cut).    The  plaintiff  then  preferred  the 
present  appeal  under  section  10  of  the  Letters  Paten t, 
Babu  Durga  Oharan  Banerjiy  for  the  appellant. 
Mr.  R.  MalcofMon  for  the  respondents. 
Stanley,  C. J.,  and  Bubkitt,  J.— The  plaintiff  appellant  is 
a  zamindar,  and  as  such  instituted  the  suit  out  of  which  this  appeal 
has  arisen  for  a  declaration  of  her  title  to  the  trees  growing  on 
the  cultivated  and  uncultivated  land  in  mauza  Eanchanpur  in  the 
possession  of  the  defendants,   who  are  her   tenants.    She  also 
prayed  for  a  perpetual  injunction  prohibiting  the  defendants  from 
offering  any  obstruction  to  the  cutting  down  and  removal  by  her 
of  the  trees  on  their  holdings.    The  defendants  set  up  a  right  by 
custom  to  cut  the  trees  in  question,  but  this  plea  was  rejected, 
and  a  declaration  of  title  was  given  to  the  plaintiff  appellant  as 
prayed  for  in  her  plaint.    The  two  lower  Courts  also  granted  to 
the  plaintiff  appellant  the  relief  which  was  claimed  by  way  of 
injunction  ;  but  upon  appeal  our  brother  Richards  reversed  their 
decrees  and  allowed  an  appeal  in  respect  of  the  injunction.    From 
this  decision  the  present  appeal  has  been  preferred  under   the 
Letters  Patent.    We  are  of  opinion  that  the  learned  Judge  of  this 
Court  was  perfectly  right  in  the  decision  at  which  he  arrived. 
The  presumption  of  law,  and  the  general  rule  in  the   absence  of 
custom,  is  that  the  property  in  timber  on  a  tenant's  holding  vests 
in  the  zamindar^  and  that  the  tenant  has  no  right  to  cut  and 
remove  such  timber.    But  it  appears  to  us  to  be  clear  that  in  the 
absence  of  a  custom  or  of  a  contract  to  the  contrary  a  zamindar 
has  no  right  to  interfere  with  the  enjoyment  by  his  tenant  of  the 
trees  upon  his  holding  as  long  as  the  relation  of  landlord  and 
tenant  subsists.    A  tenant  has  a  right  to  enjoy  all  the  benefits  of 
the  growing  timber  on  his  land  during  his  occupancy.    If  the 
zamindar  desire  to  have  the  privilege  during  a  tenancy  of  enter- 
ing upon  his  tenant's  holding  and  cutting  down  and  removing 
timber  be  must  procure  a  special  stipulation  from  his  tenant  in 


Digitized  by  VjOOQ IC 


136  THE  DTDIAV  LAW  BEPOBTS,  [VOL.  XXX. 

1906         that  behalf.    In  the  case  of  Sheikh  Abdool  Rohofiian  y.  Data- 
GijreA  Dii     ^^^   Bdshee  (1)  the  learned  Judges  laid    down  that   while  a 
«•  zamindar  has  a  right  in  the  trees  which  the  Court  should  main- 

tain,  the  tenant  has  a  right  to  enjoy  all  the  benefits  that  the  grow- 
ing timber  may  afford  him  during  his  occupancy,  but  has  no  power 
to  cut  down  the  timber  and  convert  it  to  his  own  use.  We  hold 
therefore  that  our  learned  1:)rother  was  correct  in  his  decision  and 
we  accordingly  dismiss  the  appeal  with  costs. 

Apped  dismisaed. 


1908  Sefore  Sir  John  Stanley,  Knight,  ChUfJmsiice,  and  Mr.  Justice  Sir  William 

Jmnnartf  18.  ''  '  Bnrkitt. 

8HK0RAM  TIWARI  (Dstkhpaict)  ».  THAKUR  PRASAD  aki)  othebs 

(Plai  hti»»s)  .• 

Civil  Procedure  Code,  $eetion  h1S^Troeednre^JrregmlarHg~'Di9fO9ml0fa 

$uii  on  a  Sunday, 
Htld  that  the  fact  that  a  suit  was  decided  on  a  Sunday  did  not  vitiate  the 
decree.     Semhle  that  the  Lord's  Day  Act  (21  aeo.III»  Cap.    XLIX)  does    not 
apply  to  India.     Petram  Shook  Doee  y.  Eatheed  Ood  Dowlah  (2)  referred  to. 

This  was  a  suit  for  a  declaration  of  the  plaintiffs*  ownership  of 
a  certain  wall  and  for  an  injunction  against  the  defendant's 
interfering  with  it.  The  suit  was  filed  in  the  Court  of  a  Mnusif. 
Dnriug  the  proceedings  the  Munsif  made  an  inspection  of  che 
epot  on  Sunday,  the  18th  of  June  1905.  While  he  was  there 
the  parties  came  to  terms.  Thereupon  a  rubkar  was  drawn  up 
then  and  there  compromising  the  case.  This  was  signed  by  the 
pleaders  on  either  side,  and  the  Munsif  on  the  same  day  wrote 
and  signed  his  judgment.  The  defendant  appealed  upon  the 
sole  ground  that  the  decree  was  void,  the  suit  having  been  decid- 
ed on  a  Sunday.  The  District  Judge  dismissed  the  appeal. 
The  defendant  then  appealed  to  the  High  Court,  and  his 
appeal  coming  before  a  single  Judge  of  the  Court  was 
dismissed  {Of.  Weekly  Notes,  1907,  p.  168).  The  present 
appeal  was  thereupon  preferred  by  the  defendant  under  section 
10  of  the  Letters  Patent. 

Babu  Satya  Chandra  Mukerjij  for  the  appellant. 

Mr.  Abdul  Majid^  for  the  respondents. 

*  Appeal  No.  61  of  1907  under  section  10  of  the  Letters  Patent  from  a 
judgment  of  Griffin,  J.,  dated  the  1st   of  May  1907. 

(1)  We«Wy  Reporter,  Jannary  to  July  1884.         (S)  (1874)  7  Mad.,  H-    C, 
page  867.  Rep.,  286. 
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Stanley^  CJ.,  and  Bubkitt,  J.— We  are  of  opinion  that  the 
proceeding  of  the  MuDsif  was  not  vitiated  by  the  fact  that  it  was 
taken  on  a  Sunday.  At  the  utmost  it  seems  to  us  that  the  pix)ceed- 
ings  may  have  been  irregular,  but  that  any  irreguLirity  was  cured 
by  the  consent  of  the  parties.  It  is  not  necessary  for  us  to 
determine  whether  the  Lord's  Day  Act  applies  to  this  country, 
but  we  should  be  slow  to  hold  that  it  did,  as  it  would  be  manifestly 
inconvenient  to  do  so,  the  Act  being  entirely  unsuited  to  the 
oircumstances  of  the  country.  We  may  mention  that  in  the  case 
oi  Par  am  Shook  Dosay.  Hasheed  Ood  Dowlah  (1)  it  was  held 
that  it  had  no  application  in  this  country.  We  dismiss  the  appeal 
with  costs. 

Appeal  dismissed. 


Bsjbre  Mr*  Ju$tiee  Aihman  and  Mr,  Juttiee  Karamat  Susein, 
MAHADBO  PRASAD  (Oppositi  Party)  «.  BINDKSHRI  PRASAD 
•     (Appiicaht).  • 
Act  No,  VIII  of  1^^  (Quardiang  and  Wards   Act)  ^Guardian  and  minor— 
Arbitrmtion-- Appointment   of  guardian  not  to  be  settled  by  arbitratit^n. 
The  appointment  of  a  guardian  to  a  minoi,  not  being  a  matter  of  private 
right  as  between  parties,  in  not  a  question  which  can  be  settled  by  reference 
to  arbitration. 

The  facts  of  this  case  are  as  follows : — One  Bindeshri  Prasad, 
the  managing  member  of  a  joint  Hindu  family  governed  by  the 
Mitakshara,  applied  to  the  District  Judge  of  Allahabad  under 
section  10  of  the  Guardians  and  Wards  Act  (No.  VIII  of  1890)  to 
be  appointed  guardian  of  the  person  and  property  of  his  minor 
brother  Kedar  Nath.  The  application  was  opposed  by  Sukhdeo 
Ram  and  Mahadeo  Prasad,  grandfather  and  father  of  Kedar 
Nath's  wife,  Musammat  Janki. 

The  District  Judge  with  the  consent  of  the  parties  referred 
the  matter  to  the  arbitration  of  a  gentleman  of  high  social  position, 
Eunwar  Bharat  Singh,  and  the  arbitrator  by  bis  award  dated  the 
4th  March  1907  recommended  that  Bindeshri  Prasad  be  appointed 
guardian  of  the  person  and  property  of  Kedar  Nath.  In  accord- 
ance with  this  award  the  District  Judge  on  the  30th  of  April 
1907  appointed  Bindeshri  to  be  the  guardian  of  the  person  and 

*  First  Appeal  No.  71   of  1907  from  an  order  of  C.  Rustomjee,  District 
Jud(^  of  Allahabad,  dated  the  80th  of  April  1907. 

(1)  (1874)  7  Mad..  H.  0.,  Rep.,  886. 
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property  of  the  minor.  Mabadeo  Prasad  appealed  to  the 
High  Couit  against  this  order,  one  of  the  grounds  of  appeal 
being  that  the  District  Judge  Lad  no  power  to  lefer  the  matter 
to  arbitration  and  to  accept  the  award. 

Babu  Satya  Chandra  Muktrji  (for  whom  Lala  Kedar  Nath^) 
the  appellant 

Dr.  Satiah  Chandra  Banerji  {for  whom  Babu  Lalii  Mohan 
Banerji)y  for  the  respondent. 

AiKHAK^  J. — This  is  an  appeal  from  an  order  of  the  learned 
District  Judge  of  Allahabad  appointing  a  guardian  of  the  person 
and  property  of  a  minor  named  Eedar  Kath  under  the  provisions 
of  the  Guardians  and  Wards  Act,  1890.  The  appellant  is  the 
father-in-law  of  the  minor.  The  respondent,  who  was  appointed 
guardian  by  the  learned  Judge,  is  the  minor's  elder  brother. 
Each  of  the  parties  to  this  appeal  claimed  to  be  appointed  guar- 
dian. It  appears  that  on  the  joint  application  of  the  parties  the 
question  as  to  who  should  be  appointed  guardian  was  referred  to 
the  arbitration  of  Eunwar  Bharat  Singh,  a  gentleman  against 
whom  no  imputation  whatever  is  made.  It  appeal's  from  the 
order  of  the  learned  Judge  that  he  decided  the  question  as  to  who 
should  be  the  guardian  solely  on  the  award  of  the  arbitrator.  In 
appeal  here  it  is  contended  that  under  Act  No.  VIII  of  1890 
the  District  Judge  was  not  competent  to  refer  to  an  arbitrator 
the  question  as  to  who  should  be  appointed  guardian.  In  my 
'opinion  this  contention  must  prevail.  Some  special  Acts,  for 
instance,  the  Act  dealing  with  religious  endowments,  No.  XX  of 
1863|  empower  a  Court  to  refer  matters  in  difTerence  to  arbitra- 
tion. No  such  power  is  given  in  the  Guardians  and  Wards  Act, 
and  it  is  easy  to  understand  why  this  should  be  so.  When  there 
are  rival  claimants  to  be  appointed  as  guardian  these  claimants 
are  not  in  the  po&iiion  of  ordinary  litigants  who  can  refer  any 
matter  in  dispute  between  them  to  a  tribunal  selected  by  them- 
selves. The  guiding  principle  in  appointing  a  guardian  is  the 
consideration  of  what  is  best  for  the  welfare  of  the  minor.  In  my 
opinion  the  intention  of  the  law  is  that  the  question  as  to  who  is 
the  best  guardian  of  the  minor's  interests  is  one  to  be  decided  by 
the  Court,  and  that  a  Court  cannot  delegate  its  functions  to  any 
arbitrator,  however  competent  and  above  suspicion  th^t  arbitrator 
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may  be.  If  rirtl  olainHmto  to  a  eortificate  of  goardittilsitip  are 
allowed  to  tehu  the  dispute  i)etween  them  to  an  arbitrator^  a  door 
would  be  open  to  ooUosion  and  the  interests  td  minora  might 
sofier.  For  these  reasons  I  am  of  opinion  that  this  appeal  must 
be  eastained. 

Kabamat  Hitsetn^  J.— This  is  an  appeal  from  an  order  passed 
by  the  leamed^  District  Judge  of  Allahabad  under  the  OuaitUane 
and  Wards  Act  <No.  V III  of  1890).  The  facts  are  thee^  :<— One 
fiindenhri  Prasad,  the  managing  member  of  a  joint  Hindu  family 
governed  by  the  Mitakshara,  applied  to  the  District  Judge  of 
AUi^bad  under  section  10  of  the  Guardians  and  Wards  Act 
(No.  yill  of  1890)  to  be  appointed  guardian  of  the  person  and 
property  of  his  minor  brother  Eedar  Nadi.  The  application  waa 
opposed  by  Sukhdeo  Bam  and  Mahadeo  Prasad,  grandfather  and 
father  of  Eedar  Kath's  wife,  Musammat  Janki. 

The  learned  District  Judge  with  the  consent  of  the  parties 
referred  the  matter  to  arbitration,  and  the  arbitrator  by  his  award, 
dated  the  4th  March  1907  recommended  that  Bindeshri  Prasad 
be  appointed  guardian  of  the  person  and  property  of  ^Lcdar  Nath« 
In  aeeofdance  with  this  award  the  learned  District  Judge  on  the 
80th  of  April  1907  appointed  Bindeshri  to  be  the  guardian  of  the 
person  and  property  of  the  minor.  Mahadeo  Prasad  appeals  to 
this  Court  against  this  order.  One  of  the  grounds  of  appeal  ia 
that  the  learned  District  Judge  had  no  power  to  refer  the  matter 
.  to  arbitration  and  to  accept  the  award. 

This  objection  is  in  my  opinion  sound.  The  State  is  theore* 
t'eally  the  guardian  of  all  its  minor  subjects.  As  an  old  writer 
observeSi  ''the  law  protects  their  persons,  their  rights  and  states, 
exouseth  their  laches  aod  assists  them  in  their  pleadings ;  the 
judges  are  thdr  counsellors^  the  jury  are  their  servants  and  the 
law  it  their  guardian'^ — (Trevelyan  on  the  law  relating  to  minors, 
page  16).  The  State  being  the  guardian  of  all  minor  subjects 
delegates  by  legislation  its  guardianship  to  such  of  its  tribunals  as 
it  deems  fit.  In  British  India  the  guardianship  of  the  person  and 
property  of  minors  has  been  given  to  District  Courts,  and  they 
have -been  authorized  to  appoint  guardians  in  certain  specific 
ways. '  The  law  on  the  subject  is  now  contained  in  the  Guardians 
and  WarcbAot(No.  Vlllaf  1890-)    The  course  to  be  followed 
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by  the  Distriot  Ooart  in  appointing  or  declaring  a  guardian  {§  pra- 
soribed  in!83ctioD8 11  (1),  18, 17  and  46.  Under  seotion  18  it  ahall 
bear  such  evidence  as  may  be  adduced  in  support  of  or  in  opposition 
to  the  application.     Under  section  17  it  shall  be  guided  by  what 

appears to  be  for  the  welfare  of  the  minor. 

Section  46  allows  the  District  Court  to  call  upon  the  CSoUector 
or  upon  any  Court  subordinate  to  it  for  a  report  on  any  matter 
arising  in  any  proceeding  under  the  Act  and  treat  the  report  as 
evidence. 

Such  are  the  powers  given  by  the  Act  to  a  District  Court  for 
the  purpose  of  appointing  or  declaring  a  guardian  of  the  person 
or  the  property  of  a  minor.  There  is  nothing  in  the  Act  to  autho- 
rize a  District  Court  to  refer  the  question  ^of  the  appointment  or 
declaration  of  a  guardian  to  arbitration.  The  'learned  Distriot 
Judge  hady  therefore,  no  power  to  refer  that  matter  to  arbitration. 

It  might  be  contended  that  Fection  647  of  the  Code  of  Civil 
Procedure  empowered  the  learned  District  Judge  to  make  auoh 
reference,  but  there  is  no  force  in  this  contention.  The  section  in 
my  opinion  deals  with  procedure,  and  procedure  alone,  and  does 
not  touch  the  substantive  law  of  arbitration.  The  reference  by 
the  learned  District  Judge  in  the  case  before  me  was  no  doubt 
made  with  the  consent  of  the  parties,  but  that  would  give  him  no 
power.  Beside?,  a  party  is  allowed  by  law  to  submit  any 
dispute  regarding  any  right  of  his  own  to  arbitration,  but  the 
question  of  guardianship  stands  upon  a  different  footing  and  is 
not  one  of  the  private  civil  rights  of  any  private  person. 

For  the  above  reasons  I  hold  that  the  course  adopted  by  the 
learned  District  Judge  was  contrary  to  law  and  I  therefore  set 
aside  his  order  and  remand  the  case  under  section  662  of  the 
Code  of  Civil  Procedure  with  directions  to  readmit  the  appli- 
cation under  its  original  number  in  the  register  and  proceed  to 
determine  it  in  accordance  with  law. 

By  the  Coubt. — The  appeal  is  allowed,  the  order  of  the 
learned  District  Judge  is  set  aside,  and  the  case  is  remanded  to 
his  Court  with  directions  to  readmit  the  application  under  its 
original  number  in  the  register  and  proceed  to  determine  it 
according  to  law.  Costs  here  and  hitherto  will  abide  the  event. 
Appeal  deereed  and  oau$$  remanded. 
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^    Btfl9r$  Mr*  JfutU^  Aikmtm  tmd  Mr.  Ju§iie$  Karmmai  Munin,  1906 

HAKUKD  RAO  (Objiotob)  «.  JANKI  BAI  ahd  akothib  (Diceib-holdib) .•       ^^**^^  ^' 
Aei  (Local)  N:  I  of   1908    (BundelJchand    Encumbered  EetaUe   AeiJ, 
eeeiio%9  2  and  i2^^oint  decree — Execntion  of  decree-^  Effect  ofeomeoui 
ofeeveral  Joint  jndffment*dehtore  iah%n§  adtantage  of  the  Act, 
Five  oat  of  six  Joint  judgment-debtors  took  the  benefit  of  the  Bandol- 
khuid  Bncmnbered  Bitates  Act,  1903.    A  notification  was  issued  under  the  Act, 
but  the  decree-holders  did  not  make  any  claim  within  the  time  prescribed. 
Seld  that  the  decree-holders  could  not  recoyer  from  the  Judgment-debtor 
who  had  not  taken  advantage  of  the  Act  anything  more  than  his  propor- 
tionate share  of  the  Judgment  debt. 

The  facts  of  this  case  are  as  follows : — 
On  the  9th  of  June  1893  Musammat  Janki  Bai  and  Mosam- 
mat  Lachmi  Bai  obtained  a  decree  against  six  persons,  namely, 
Atma  Ram,  Sita  Ram,  Balkishea,  Ragbunath,  Krishan  and 
Madho  Rao.  The  decree  was  for  a  sum  of  Rs.  5,091*9-0  with 
interest  and  oosts.  After  this  decree  was  passed,  all  the  judgmen  t- 
debtors  with  the  exception  of  Madho  Rao  took  the  benefit  of  the 
Bundelkband  Kncumbered  Estates  Act,  1903.  A  notification 
was  issued  calling  upon  creditors  to  submit  their  claims.  The 
decree-holders  put  in  their  claim  against  the  applicants,  but  they 
did  not  oome  in  within  the  time  required  by  the  Act,  and  their 
claim  was  rejected.  The  decree-holders  then  applied  for  exe- 
eotion  of  their  decree  against  the  son  of  Madho  Rao,  and  sought 
to  execute  the  whole  decree  against  him.  The  judgment-debtor 
objected  that  under  the  circumstances  he  was  only  liable  for  his 
proportionate  share  of  the  decretal  amount.  This  plea  was, 
however,  rejected,  and  the  first  Court  ordered  execution  to 
proceed  against  Makund  Rao  for  the  whole  amount.  Makund 
Rao  thereupon  appealed  to  the  High  Court. 

Baba  Dwga  Charan  Barter ji,  for  the  appellant. 
The  Hon'ble  Pandit  Madarh  Mohar^  Malaviya  and  Munahi 
liwar  SctTon,  for  the  respondents. 

AiKHAN  and  Eakamat  Husein,  JJ.— This  appeal  arises  out 
of  an  application  to  execute  a  decree,  dated  the  9Lh  of  June  1893, 
which  was  passed  in  favour  of  the  respondents  Musammat  Janki 
Bai  and  Musammat  Lachmi  Bai  against  six  persons,  namely, 
Atma  Ram,  Sita  Ram,  Bai  Kishen,  Raghunath,  Krishan  and 
Madho  Rao.    The  appellant  here  is  the  son  of  the  last-named 

^  Virtt  Appeal  No.  184  of  1900,  from  a  decree  of  Parmstha  Vath  Banor ji, 
8«ber4iMta  Adga  of  Jbanai,  datad  tbt  17tli  of  Ftbniarj  190^. 
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t9pB  }adgmMi«"deb«or.  The  decrta  was  for  tha  aran  af  Ra.  69O9I-9-O 
Trxxvim^   *^^  '^^  ^^^°^  ^^^  ititereat.     It  appears  that  all  the  jndgment- 

lUo  debtors  save  Madho  Rao  took  the  benefit  of  the  Bondelkhand 
Javxi  B41.  Enoombered  Estates  Act,  1903.  The  osoal  Botification  was 
issaed  calling  upon  creditors  to  sobmit  their  claims.  The  res- 
pondents decree-holders  pnt  in  their  claim  sgainst  the  applie&ntai 
but|  unfortunately  for  themselves^  thej  did  not  put  forward 
their  claim  within  the  time  required  by  the  Act,  and  the  Special 
Judge  refused  to  consider  it.  Now  thore  is  in  the  Act  a  vary 
stringent  provision  to  be  found  in  section  12,  which  runs  as 
follows: — ^^^ Every  claim  against  the  proprietor  in  respect  of  a 
private  debt  shall,  unless  made  within  the  time  and  in  the  BsaD- 
aer  required  by  this  Act,  be  deemed  for  all  purposes  and-«i  all 
ocoasions  to  have  been  duly  disoharged.^'  That  the  judgment 
debt  is  a  private  debt  within  the  definition  of  section  2  of  the 
Act  does  not  admit  of  any  doubt.  It  follows  from  the  provi- 
sions of  section  12  that,  so  far  as  the  liability  of  the  five  judg* 
ment-debtors  who  took  advantage  of  the  Act  is  concerned,  the 
decretal  debt  must  be  deemed  to  have  been  duly  discharged.  As 
the  respondttits  decree-holders  could  not  proceed  against  the 
other  judgment-debtors,  they  seek  now  to  recover  from  the 
appellmt  the  whole  of  the  judgment-debt.  The  appellant  took 
objection  in  ike  Court  below  that  under  the  drcumstanees  he  was 
only  liable  for  his  proportionate  share  of  the  decretal  amount. 
This  objection  was  overruled  by  the  learned  Subordinate  Judge 
who  held  that  the  decree  being  a  joint  one  each  judgment-debtor 
is  liable  for  the  whole  of  it.  This  is  no  doubt  true,  but  we  are 
of  opinion  that  the  learned  Subordinate  Judge  did  not  give  due 
effect  to  the  terms  of  section  12  of  Local  Act  No.  I  of  1903 
quoted  above.  No  doubt  when  a  joint  decree  is  passed  against 
several  judgment-debtors  the  decree  may  be  executed  against  any 
one  of  these  judgment-debtors,  and  if  one  of  them  satisfies  the 
whole  of  the  decree  he  would  have  his  remedy  by  taking  proper 
steps  to  enforce  a  right  of  contribution  against  his  co-judgment- 
debtors.  But  even  a  joint  decree  can  only  be  executed  for  such 
part  of  the  decretal  debt  as  has  not  been  discharged.  In  our 
opinion  the  effect  of  section  12  of  the  Encumbered  Estates  Act 
is  to  discharge  the  decree  to  the  extent  of  the  joint  liability  of 
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tbeAve  jndgment-debton  who  took  advantage  of  the.Aot.  It  um 
appaarato  aa  that  the  respoiidaate  oannot  treat  theprovisions  of  "^^Z 
thia  •ection  as  a  nullity  and  seek  to  enforce  a  judgment  debt  9ao 
which  has  by  the  provisions  of  the  law  been  pro  tanto  dnly  dis-  Jm^Mu. 
eharged.  I  f  the  appellant  bad  to  satisfy  the  whole  of  tbe  debt,  we 
are  of  opinion  he  could  not  enforce  any  right  of  contribafeion 
egainst  his  co* judgaieat*debtor3,  as  they  could  rely  on  tbe  terms 
of  the  Act  and  plead  in  answer  to  a  suit  for  eontribution  that 
their  share  of  the  judgment  debt  must  be  deemed  for  all  purpoces 
(o  bare  been  discharged.  This  result  would  be  owing,  not  to 
any  fault  on  the  part  of  the  appellant^  but  to  the  laohes  of  tbe 
raspondenta  in  nou  having  put  forward  their  claim  before  iha 
Special  Judge  within  tbe  time  allowed  by  law.  Wo  think, 
tharaforei  that  the  order  of  tbe  Court  below  disallowing  the 
appellant's  objection  was  wrong.  We  allow  the  appeali  and, 
setting  aside  tbe  order  of  the  Court  below,  remand  the  case  to 
that  Court  with  directions  to  proceed  with  the  exeoution  on  the 
baaia  that  the  appellant  is  not  liable  for  tbe  whole  of  the  judg- 
ment-debt but  only  for  his  proportionate  share  therecrf.  The 
appellant  will  recover  from  the  respondent  -fj  of  thacosfes  inoorred 
by  him  in  tbis  Court.  The  respondents  will  recover  from  tbe 
appellant  -^f  of  the  costs  incurred  by  them  in  this  Court.  The 
eoats  in  the  Court  below  will  abide  the  result. 

ApfeoU  dior^ed. 

Bi/ore  Mr.  Jttic$  Aihmam  and  Mr,  Jmiiie$  Kmramai  Bu9§in.  190e 

HBOZI  BSaAM  (Pkauttivv)  •.  ABDUL  LATIF  KHAN  ▲»  AVOTHia  /iMiflrf  19. 

(Diynn>Avs)a 

mtA9t  for  Mowriig^AjffHil  rsjeciwd'^Jfflioaiion.  io  r$Hor€  Mffsttl'^ 

Ajpfli^aiiom  r€j^§d. 

MM  that  ao  appeal  wiU  lie  from  an  order  refuting  to  readmit  an 
efpeal  whieh  had  boon  rejeotod  nnder  tection  640  of  tho  Code  of  CiTil 
Jhretednre  on  aceonnt  of  non-oompllanoe  with  an  order  to  fnmith  ■eenrilf 
lor  ooate.  Z$Mka  r.  Mkatmrn  (1)  followed.  Kmar  SiOmtmi  Simgh  r.  Mmr 
J)99ltU  8iMgk  (2)  dUtingniihed. 

Ijr  this  case  one  Musammat  Firozi  Begam,  a  lady  residing 
in  tbe  Bampur  State,  instituted  a   suit  in  the  Court  of  the 

e  First  Appeal  No.  24  of  1907»  from  an  order  of  D.  B.  I^rle,  Piil^riot 
Jndgo  of  Moradabadfdaoed  the  16th  of  Febrnarj  1907. 

0)  11806)  I.  L.  a,  IS  AU^  101.        (2)  (1S86)  I..  A^  IS  I.  A.,  67. 
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Sobordinate  Judge  of  Moradabad  to  recover  a  Bam  of  monej  on 
acoonnt  of  her  dower.  The  suit  was  based  upon  a  judgment  which 
the  plaintiff  had  obtained  from  a  Court  in  Sampur  against 
her  husband  Abdul  Lstif  Khan.  The  suit  was  dismissed.  The 
plaintiff  appealed.  On  the  8rd  of  November  1906,  on  an  appli- 
cation by  the  respondent;  the  appellant  was  ordered  to  find 
security  for  costs  under  the  provisions  of  section  649  of  the  Code 
of  Civil  Prooedure,  and  the  15th  of  December  1906  was  fixed  as 
the  time  within  which  the  security  was  to  be  furnished.  The 
seourity  was  not  furnished  within  time*  On  the  19th  of  Decem- 
ber the  appellant  applied  for  extension  of  time,  but  her  appli- 
cation WAS  not  allowed,  and  on  the  following  day  the  appeal  was 
rejected  under  the  provisions  of  section  649.  On  the  16th  of 
February  1907  the  appellant  again  applied  to  the  Court  asking 
tiiat  the  security  might  be  accepted  and  the  appeal  restored  to 
the  file.  This  application  also  was  rejected.  The  appellant 
appealed  to  the  High  Court  against  the  oider  of  the  Subordinate 
Judge  rejecting  her  application  for  readmission  of  her  appeal  in 
the  Court  below. 

Mr.  Abdul  Majid  and  Maulvi  Muhafn/mad  iMhaq,  for  the 
appellant. 

Dr.  Tej  Bahadur  Sapru^  for  the  respondents. 

Jlxkuax  and  Kabamat  Hubsin,  JJ.— The  appellant  is  a 
lady  residing  in  the  Bampur  State,  that  is,  out  of  British  India. 
She  brought  a  suit  in  the  Court  of  Subordinate  Judge  of  Morada- 
bad to  recover  a  sum  of  money  on  account  of  her  dower.  The 
suit  was  based  on  a  judgment  which  she  had  obtained  from  a 
Court  in  Ban^ur  against  her  husband,  the  respondent  Abdul 
Latif  Khan.  Her  suit  was  dismissed.  She  appealed.  On  the 
appUcation  of  the  respondent,  she  was  on  the  3rd  of  November 
1906  ordered  by  the  appellate  Court  to  furnish  security  for  costs 
under  the  provisions  of  section  649  of  the  Code  of  Civil  Proce- 
dure. The  16th  of  December  1906  was  the  tijne  fixed  within  which 
the  security  had  to  be  furnished.  The  appellant  did  not  furnish 
the  seourity  within  that  time.  On  the  l9th  of  December  1906, 
she  asked  for  an  extension  of  time  within  which  to  file  the  security. 
Although  the  time  had  expired,  the  learned  Judge  had  authority 
to  extend  the  tune,  vide  decision  of  the  Privy  Council  in  Bykdri 
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Narain  v.  Jftiwumfiurt  5^  -ffoar  (!)•  Unfortanately  for  thi  190S 
appellant  the  learned  Jodge  refused  to  extend  the  time.  He  sets  Fzaoex 
oat  in  his  order  of  the  19th  December  1 906  that  the  appellant  had  ^"J;^ 
be«i  allowed  six  weeks  within  which  to  furnish  the  security.  This  Aidui 
he  considered  ample  time,  and  he  remarks  that  no  attempt  was  Kmam. 
made  to  have  that  timft  extended,  meaning  dearlr,  no  attempt 
within  the  time  allowed.  He  adds :— '*  I  see  no  sufficient  reason 
for  allowing  this  application  or  for  extending  the  time  allowed 
and  consequently  refuse  the  application."  On  the  following  day 
he  rejected  the  appeal  under  the  provisions  of  section  549  of  the 
Code  ef  Civil  Procedure.  On  the  16th  February  the  appellant 
preaented  another  petition  asking  to  be  allowed  to  deposit 
security  and  that  the  appeal  might  be  restored  to  its  original 
number.  In  support  of  her  application  she  relied  on  a  decision  of 
the  Privy  Council  in  Kuar  Balwmt  Singh  v.  Kuar  Doulut 
Singh  (2).  The  learned  Judge  held  that  that  case  was  very 
different  from  the  one  with  which  he  T- ad  to  deal  and  refused  to 
restore  the  appeal.  It  is  against  that  order  that  the  present 
appeal  has  been  preferred.  For  the  respondents  a  preliminary 
objection  is  raised  that  no  appeal  lies.  It  is  noticeable  that 
there  i&no  provision  in  the  Code  similar  to  that  contained  in  the 
second  paragraph  of  section  881  which  allows  a  plaintiff,  whose 
suit  has  been  di^mi^sed  for  failure  to  furnish  secnrity  for  costs,  to 
apply  for  an  order  to  set  the  dismissal  aside.  Nor  can  we  find 
in  the  Code  any  right  of  appeal  given  from  an  order  refusing 
to  readmit  an  appeal  under  the  circumstances  set  forth  above. 
In  reply  to  the  preliminary  objection  the  learned  vakil  for  the 
appellant  relies  on  the  Privy  Council  decision  cited  above.  The 
facts  of  that  case  were  of  a  peculiar  nature  and  in  our  opinion  the 
learned  Judge  is  right  in  holding  that  it  is  distinguishable  from 
the  present  case.  We  are  compelled  therefore  to  sustain  the  preli- 
minary objection.  At  the  same  time  we  take  the  opportunity  of 
expressing  our  opinion  that,  considering  the  serious  consequences 
entailed  by  an  order  under  section  549,  it  would  be  well  if  the 
Legislature  should  consider  whether  it  is  not  advisable  to  embody 
in  the  new  Code  of  Civil  Procedure  some  provision  analogous 
to  tiiat  contained  in  the  second  paragraph  of  section  881  and  to 
a)  (im)iL.  R.,  17  I.  ▲.,  1.        (1)  (1886)  L.  B..  It  I.  A^  67. 
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iMi        i^ariglMaf  ft]H^iromord#apMiediiBdiriailiQii64&    But 

y^g^^^       ai  the  law  al  preMsA  tUadt  we  can  find  no  pr<maion  m  h  udtr 

Bs#Ax       which  thu  appeal  can  be  brought    We  may  mentkm  that  a  Fall 

ji^^n        Bttieh  of  this  Omrt  has  held  ip  L^ha[v.  BhawM  (1)  thai  an  order 

^^^        rejecting  an  appeal  under  section  649  is  not  appealable  either  at 

an  order  or  as  a  decree.    The  case  maj  be  a  bard  one,  but  undec 

the  drcunstances  ire  have  no  alternative  but  to  sustain  the  res^ 

pendent's  preliminary  objection  and  dismiss  the  appeal^  which  w^ 

hereby  do.    Under  the  ciicnmstances  of  the  case  we  make  no 

order  as  to  costs. 

Appeal  dismined. 


^^^  B$f^$  Mr.  Jm$i%e$  Aikw^n  and  Jfr.  Jusiiet  Kartmai  llfi««Mi. 

Jamuarjf  29.      ^ISHAN  LAL  (Dicbeb.hoij>bb)  «.  UMRAO  SIKGH  (JupOMUT-DBBTOa)* 
Aei  N0,  IV  0/1882  fTransftr  of  Properiif  AetJ,  seeiUm  99^  Citil  Proc0dur$ 
Cod^t  i4Ci%on  Sl^^Moriffag§^'Simpt$  «Mii<y  deer0€  aeetfUd   hg  mort^ 

gagm^B^  ^f  wn^tigmgwd  frofwig  in  «reetrfWfli</#«ci  dmrt^. 
ETen  thottgh  the  mortgtgee  ditclaimt  all  interest  in  his  nortgtgt  aad 
taks  for  snd  obtains  a  simple  money  decree  he  is  precluded  by  section  99  of 
the  Transfer  of  Property  Act,  1882,  from  bringing  the  mortgaged  property 
to  sale  in  ezeentSon  of  the  simple  money  decree.  Kad%^  IVi$ad  Singh  t. 
M&iJm(M  (2>  f oHowed.  Bnt  if  such  a  sale  does  in  fact  take  place  and  if 
eonermed  and  a  certificate  is  granted  to  Ifaemiction  purchaser  the  sale  esnaoi 
afterwards  be  impeached  upon  the  groond  that  it  was  in  yioUtion  of  section 
99  of  the  fransfer  of  Property  Act.  Ifadan  Mmkuud  Lai  v.Jamna  Kaul^ 
furi  (0)/  JtmJ  Kukor9  Z>#  Barhar  v.  Dina  29 mil  Chandra  (4),  Thaltri 
JMhumm  ▼.  Thmmdwrm  Mammad  (6),  Dnrgm  Choram  Mattdml  r.  Kali  Trth 
$mmm  Satifo^  (6)  and  ITwerf  ▼.  Jot  Bam  {7)  referred  to.  ^Som  Siwgk  r. 
Bikari  Singh  (8)  dissented  from. 

Thb  facts  of  this  case  are  as  follows  : — 

One  Umrao  Singh  on  the  13th  of  Novemler  1895  mortgaged, 
certain  property  to  one  Eishan  Lai.  The  mortgagee  brought  a 
suit  against  the  mortgagor.  In  that  suit  he  abandoned  his  rights 
nnder  the  mortgage  and  obtained  a  simple  money  decree  on  the 
26th  of  March  1901.  This  decree  he  assigned  to  another  Eishan 
Lai,  who  applied  on  the  22od  of  November  1902  for  attachment 

•  First  Appeal  No.  22  of  1907,  from  an  order  of  K.  M.  Ghosh,  Additional 
DUibmt  Judge  of  AUgarh,  dated  the  17  th  of  January  1907. 

f(I89^  I.  L.  B..  18  An^lOl.       (6>  (IS9&)  10  M.  L.  J..  110. 
(1908)  18  C.  W.  K..  1«.  (8)  (IMlT)  I.L.  B^  83  CiOs^  888. 
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imd  sale  of  the  property  which  had  been  mortgaged  to  bis  assignor. 
The  property  wa^  attached  and  a  proclamation  of  sale  issued 
under  section  287  of  the  Code  of  Civil  Procedure.  On  the 
18th  of  April  1903  the  judgment-debtor  asked  for  postponement 
of  the  sale  in  order  that  he  might  raise  the  amount  of  the  decree. 
This  application  was  refused.  On  the  20th  of  July  1903  the 
property  was  Eold  and  purchased  by  the  assignee  of  the  decree. 
On  the  19th  of  August  1903  the  respondent  judgment-debtor 
applied  under  section  311  of  the  Code  of  Civil  Procedure  to 
have  the  sale  set  aside.  On  the  12fch  of  September  1903' this 
application  was  rejected,  and  on  the  22nd  of  that  month  the  sale 
was  confirmed.  It  appears  from  the  reeord  that  a  sale  oertifi- 
cate  was  granted  to  the  assignee  of  the  decree,  who  is  now  in 
possession.  On  the  6th  of  June  1906;  nearly  three  years  after 
the  sale,  the  judgment-debtor  applied  to  the  Court  to  set  aside 
the  sale  on  the  ground  of  it<9  having  been  held  in  oontravention 
of  the  provisions  of  section  99  of  the  Transfer  of  Property  Act. 
The  Court  of  first  instance  (Munsif  of  Kasganj),  disallowed 
this  application  on  the  ground  that  it  was  too  late.  On  appeal 
by  the  judgment-debtor  the  lower  appellate  Court  (Additional 
IKstrict  Judge  of  Aligarh)  reversed  the  deobion  of  the  Munsif 
and  remanded  the  case  to  the  Court  of  first  instance  under  section 
662  of  the  Code  of  Civil  Procedure  for  decision  on  the  merits. 
Against  this  order  the  decree-holder  appealed  to  the  High  Court. 

Dr.  SatiBh  Chand/raBanerji  (for  whom  Baba  8arat  Chandra 
Chaudhri),  and  Oulzari  Lai,  for  the  appellant. 

Dr.  Tej  Bahadur  Sapru,  for  the  respondent. 

AiKMAV  and  Eabamat  Husein,  JJ.— This  is  an  appeal  from 
an  order  of  remand  made  by  the  learned  Additional  Judge  of 
.  Aligarh  in  execution  proceedings.  The  respondent  Umrao  Singh 
on  the  l3th  of  November  1895  mortgaged  certain  property  to 
one  Eishan  Lai.  The  mortgagee  brought  a  suit  against  the  res- 
pondent. In  that  suit  he  abandoned  his  rights  tinder  the  mort- 
gage and  obtained  a  simple  money  decree  on  the  25th  of  March 
1901.  This  deoree  he  assigned  to  the  present  appellant^  who 
applied  on  the  22nd  of  November  1902  for  attachment  and  sale  of 
the  property  which  had  been  mortgaged  to  his  assignor.  The  pro- 
perty was  attached  and  a  proclamation  of  sale  issued  under  eeotion 

21 
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287  of  the  Code  of  Civil  Procedure.  On  the  18th  of  April  IftOB 
the  judgment-debtor  asked  for  poBtponeorent  of  the  sale  in  order 
that  be  might  raise  the  amount  of  the  decree.  This  application 
was  refused.  Onthe20ih  of  July  1903  the  property  was  sold 
and  pureliased  by  the  present  appellant.  On  the  19th  of  August 
1903  the  respondent  judgment-debtor  applied  under  section  311 
of  the  Code  of  Civil  Procedure  to  have  the  sale  set  aside.  On  the 
12th  of  September  1903  this  application  was  rejected^  and  on  iiie 
22nd  of  that  month  the  £ale  was  confirmed.  It  appears  from  the 
record  that  a  sale  certificate  was  granted  to  the  appellant,  who  is 
now  in  possession.  On  the  6th  of  June  1906,  nearly  three  years 
after  tbe  sale,  the  judgment-debtor  applied  to  the  Court  to  set 
aside  the  sale  on  the  ground  of  its  having  been  held  in  contraven- 
tion of  the  provisions  of  section  99  of  the  Traosf  er  of  Property  Act. 
The  Court  of  first  instance  disallowed  this  application  on  the 
ground  that  it  was  too  late.  On  appeal  by  the  judgment-debtor 
the  lower  appellate  Court  reversed  the  decision  of  the  Munsif  and 
remanded  the  case  to  the  Court  of  first  instance  under  section  562 
of  the  Code  of  Civil  Procedure  for  decision  on  the  merits.  We 
may  remark  here  that  we  see  no  reason  whatever  why  the  Court 
below  should  have  sent  back  the  case,  as  by  its  decision  the  only 
question  between  the  parties  had  been  determined.  The  appeal 
here  has  been  very  ably  argued  by  the  learned  gentlemen  who 
appear  for  the  parties.  They  have  cited  a  large  number  of  autho- 
rities. It  has  been  held  by  this  Court  in  Madho  Prasad  Singh  v. 
Baijnath  (1)  that,  even  though  the  mortgagee  disclaims  all  interest 
in  his  mortgage  and  asks  for  and  obtains  a  simple  money  decree, 
he  is  precluded  by  section  99  of  the  Transfer  of  Property  Act 
from  bringing  that  property  to  sale  in  ex^ecntion  of  the  simple 
money  decree.  Having  regard  to  that  ruling  it  must  be  held 
therefore  that  the  Court  was  not  justified  in  ordering  the  sale  of 
the  property.  But  the  fact  remains  that  it  did  order  the  property 
to  be  sold  ;  that  the  sale  took  place  and  was  confirmed,  and  that 
a  certificate  was  granted  to  the  auction  purchaser,  which,  by  the 
operation  of  section  316  of  the  Code  of  Civil  Procedure,  so  far  as 
the  parties  to  the  suit  and  the  persons  claiming  through  or  under 
them,  vests  in  the  purchaser  the  title  to  the  property  sold.  What 
(1)  Weekly  Notes,  1906,  p.  168. 
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Wft  have  tp  dejcdde  10  whether  tha  order  for  sale  hAving  been  1906 

passed  tx)  the  knowledgeof  the  judgment-debtor  and  having  been     kishahLal 
allowed  bj  him  to  become  final,  he  can  now  at  this  late  stage  have  «. 

the  sale  set  aside  and  the  purchaser  divested  of  his  title  on  the  Si5oh. 
ground  that  the  Court  ought  oot  to  have  ordered  the  property  to 
be  sold.  Id  our  opiniou  the  decision  of  the  Court  of  first  instance 
on  this  question  is  right.  In  the  ca^ e  Madan  Mahind  Lai  y. 
Jamr.a  Kaulapuri  (1)  the  learned  Judges  remark  in  regard  to 
a  somewhat  similar  case : — ^'  The  plaintiff  relied  on  the  provisions 
of  section  99  of  the  Transfer  of  Property  Act.  No  doubt  the  sale 
was  held  in  violation  of  the  provisions  of  that  section,  but  it  was 
the  duty  of  the  judgment-debtors^  whom  the  plaintiff  now  repre- 
sentfy  to  object  to  the  sale  or  to  the  confirmation  of  the  sale  before 
the  sale  was  confirmed.  After  the  sale  liad  been  confirmed,  as 
between  the  judgment-debtors  and  theauction-pu:  chasers,  the  title 
of  the  latter  has  become  complete  and  it  is  no  longer  open  to  the 
plaintiff,  who  stands  in  the  shoes  of  the  judgment-debtors,  to 
question  the  title  of  the  defendant  on  the  ground  that  the  sale  at 
which  they  purchased  was  not  authorized  by  law.  *'  It  is  true 
that  that  was  a  case  of  a  suit,  while  this  was  an  application  under 
•ection  244  of  the  Code  of  Civil  Procedure,  but  we  do  not  think 
that  this  circumstance  affects  the  principle  laid  down  in  the 
passage  just  cited.  The  decision  in  Raj  Kiehore  De  Sarkar  v. 
Dina  Nath  Chandra  (2)  is  also  in  favour  of  the  appellant.  In 
the  case  Thaleri  Pathumma  v.  Thandara  Mammad  (3)  it  was 
held  by  Shephard  and  Benson,  JJ.,  that,  when  an  order  for  sale 
of  a  morl^aged  propeity  in  execution  of  a  money  decree  of  the 
mortgagee  wIb  obtained  after  notice  to  the  mortgagor  and  the 
property  was  sold  in  pursuance  of  such  order,  the  mortgagor  can- 
not go  behind  the  order  and  seek  to  set  aside  the  sale  on  the 
ground  that  it  ought  not  to  have  been  passed  by  reason  of  section 
99  of  the  Transfer  of  Property  Act.  In  the  case  of  Durga 
Chwran  Mandal  v.  Kali  Pramnna  Sarkar  (4)  a  judgment- 
debtor  whose  occupancy  holding  had  been  sold  in  execution  of  a 
decree  for  rent  objected  to  the  application  made  by  the  auction 
pnrohaser  after  the  confirmation  of  sale  for  delivery  of  possesrion 

(1)  WMkl5  Notes  1907,  p.  48.        (S)  (1899)  10  H.  L.  J.,  110, 
(^  (1906)  IS  C.  W.  N.,  Iz.  (4)  (1899)  I.  h.  3.*  29  Cftle^  7S7* 
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I{K)8         on  the  ground  that  the  sale  was  illegal.    The  learned  Judges  who 

KisH  wLal    ^®<5ided  that  case,  Ghose  and  Banerji,  JJ.,  observe  at  page  732 

«.  of  the  judgment : — ^'  An  order  for  sale  was  made  and  in  further- 

Ukrao 
SiyoH.        a^ce  of  that  order  the  property  was  sold,  whatever  may  be  the 

effect  of  that  sale.    If  the  judgment-debtors  were  parties  to  that 
order,  or  were  aware  of  it,  and  did  not  appeal  against  it,  they  are 
now  precluded  from  questioning  the  propriety  of  that  order  and 
consequently  of  the  sale  that  has  taken  place  under  that  order/' 
The  decision  by  one  of  us  in  Ufned  v.  Jos  Ram  (1)  is  also  in 
favour  of  the  appellant.     In  the  case  of  Sonu  Singh  v.  Bihari 
Singh  (2)  the  learned  Judges  say : — **  As  regards  the  mortgagor 
raising  no  objection  before  the  sale,  it  must  be  observed  that  no 
duty  was  imposed  upon  him  to  do  so,  it  being  the  decree-holder 
alone  who  was  responsible  for  the  particulars  to  be  entered  in  the 
Bale  proclamation/*    It  appears  that  in  that  case  the   application 
to  set  aside  the  sale  was  made  before  confirmation,  though  this 
circumstance  is  not  referred  to  in  the  judgment.     The  observation 
just  cited  is  opposed  to  the  authorities  to  which  we  have  referred 
above,  and  with  all  deference  to  the  learned  Judges  we  are  unable 
to  accept  the  view  expressed  by  them.    We  entirely  disagree  with 
the  view  expressed  by  the  learned  Additional  Judge  in  this  case 
that  the  respondent  could  not  object  until  the  sale  had  actually 
taken   place.    The  learned  Additional  Judge  is  also  wrong  in ' 
saying  that  no  specification  of  the  property  was  given  in  the  pro- 
clamation for  sale.    That  document  suflBciently  defines  the  property 
which  the  decree-holder  wished  to  sell,  and  if  there  was  any  irre* 
gularity  in  publishing  the  sale,  that  was  a  matter  to  be  dealt  with 
under  section  311  of  the  Code  of  Civil  Procedure.   ToUowing  the 
authorities  cited  in  the  earlier  part  of  this  judgment,  we  are  of 
opinion  that  this  appeal  must  succeed.    We  set  aside  the  order  of 
the  Court  below  and  restore  that  of  the  Court  of  first  instance. 
The  appellant  will  have  his  costs  here  and  in  the  lower  appelate 
Qourt. 

Appeal  deoreecU 
(1  )  (U07)  I.  L.  B..  29  All.,  CM.       (2)  (1906)  1.  L.  B..  88  Ctlc.  888. 
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Before  Mr.  J%*t%e9  Bsntrji  and  Mr.  Juttice  Sichatds.  100^ 

BAHADUR  SINGH  (Opposim  party)  v  NEGI  PURAN  SINGH,  ApplioAKt)  •       February  3. 
Ciffil  Procedure  Code,  eectione  522,  620  -  Private  arbitration  -  Award  made  a 
r trie  of  Court  ^App eal. 
When  an  award  made  in  a  prirate  arbitration  has  been  made  a  rale  of 
Court  and  a  decree  passed  thereon,  no  appeal  will  lie  except  so  far  as  the  decree 
is  in  excess  of  or  not  in  accordance  with  the  award     In  this  respect  there  is 
no  difference  between  a  decree  based  upon  a  private  award  and  a  decree  bised 
upon  an  awitrd  made  through  the  intervention  of  the  Court.     Mmetafa  Khan 
T.  Phulja  Bibi  (!)  distingoished. 

This  was  au  application  under  seoiion  625  of  the  Code  of 
Civil  Procedure  to  have  an  award  made  a  rule  of  Court.  On  the 
26th  of  January  1904  the  paiticH  had  referred  the  matters  id 
dispute  between  them  to  arbitration  without  the  intervention  of  a 
Court,  and  on  the  20th  of  October  1904  the  arbitrator  made  bis 
award.  The  opposite  party  raised  certain  objections  to  the 
filing  of  the  award,  wh  ch  were,  howevei,  overruled,  and  the 
Court  (Subordinate  Judge  of  Dehra  Dun)  ordered  the  award  to 
be  filed  and  passed  a  decree  in  accordance  therewith.  From  thin 
decree  the  opposite  party  appealed  lo  the  High  Court. 

Babu  Sital  Prasad  Ohoah^  for  the  ap[)elUnt. 

The  Hon'ble  Pandit  Sundar  Lai,  for  the  respondent. 

Bakebji  and  Riohabds,  JJ. — This  appeal  arises  out  of  a  ' 
suit  brought  under  the  provisions  of  section  525  of  the  Code  of 
Civil  Procedure  for  the  filing  of  an  award  made  by  an  arbitrator 
appointed  without  the  intervention  of  a  Court.  The  partia^^ 
referred  their  disputes  to  the  arbitration  of  an  arbitrator  on  the 
26th  of  January  1904.  The  arbitrator  made  his  award  on  the 
20th  of  October  1904.  Objections  were  raised  on  behalf  of  the 
appellant  in  regard  to  the  award,  which  were  overruled,  and  the 
Court  ordered  the  award  to  be  filed  and  made  a  decree  in  accord- 
ance with  it.  From  this  decree  the  present  uppeal  has  been  pre- 
ferred. A  preliminary  objection  is  taken  on  behalf  of  the  res- 
pondenJb  to  the  effect  that  no  appeal  lies.  In  our  judgment  this 
objection  must  prevail.  Section  526  of  the  Code  of  Civil  Proce- 
dure provides  that  if  no  ground  tuch  as  is  mentioned  or  referred 
to  in  section  620  or  section  521  be  shown  against  the   award,  the 

•First  Appeal  No.  276  of  1905,  from  a  decree  of  S.  P.  O* Don nell, Subordi- 
nate Judge  of  Dehra  Dun,  dated  the  26th  of  July  1905. 

(1)  (1905)  I.  L.  R,  27  All..  526. 
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Court  shall  order  it  to  be  filed,  and  such  award  shall  take  effect 
as  ao  award  made  under  the  provi^^ions  of  Chapter  XXXVII.  As 
soon,  therefore,  us  the  Court  orders  an  award  to  be  filed  the 
provisions  of  secLioD  522  become  applicable.     One  of  those  pro- 
visions is  that  on  a  judgment  being  given  by  the  Coirt  a  decree 
shall  follow^  and  do  appeal  sball  lie  from  such  a  decree  except  in 
so  far  as  the  decree  is  in  exce.s8of  or  not  in  accordance  with  the 
award.     It  is  admitted  that  the  decree  in  the  present  case  is  not  . 
in  excess  of  the  award      It  is  farther  admitted  that  if  the  decree 
in  the  present  case  had  been  a  decree  in  a  suit  which  the  parties 
had  referred  to  arbitration  through  the  intorvendion  of  the  Court 
no  appeal  would  have  lain.     But  it  is  contended  that  there  is  a 
difference  between  such  a  case  and  a  ca^e  in  which  a  reference  is 
made  withotit  the  intervention  of  a  Court.     We  fail  to  Bee  that 
any  such  distinction  exists.     As  we  have  said  abovCi  according  to 
the  provisions  of  section  626  when  a  Court  orders  an  award  to  be 
filed,  Si  ction  522  must  apply,  that  is  to  say,  a  decree  must  be  made 
on  judgment  being  pronounced  by  the  Court ;  so  that  if  this  decree 
be  not  in  excess  of  the  award  or  does  not  vary  the  award  no 
appeal  would  lie.     We  have  been  referred  by  the  learned  vakil  for 
the  appellant  to  the  cace  o(  Mubtafa  Khanv.Phulja  Bibi  (1). 
In  that  case  a  Bench  of  this  Court  entertained  an  appeal  under 
similar  circumstances,  but  the  question  whether  an  appeal  lay  or 
not  does  not  appear  to  have  been  raised,  and  it  certainly  was  not 
decided.     We  are  therefore  unable  to  regard  that  case  as  an 
authority  for  the  contention  that  in  the  case  of  a  private  arbitra- 
tion when  a  decree  is  made  by  a  Cjurt  in  accordance  with  the 
award  an  appeal  lies.     We  accordingly  allow  the  objection,  and 
holding  that  no  appeal  lies  dismiss  the  appeal  with  costs.     The 
objection  preferred  under  section  661  of  the  Code  of  Civil  Proce- 
dure necessarily  fail?.     We  dismiss  it. 

Appeal  diamiaaed. 

(1)  (1905)  I.  L.  R.,  27  All..  686. 


Digitized  by 


GooglQ 


VOL.  imx.]  ALLifflABAi)  ftEBI&l.  1^3 

APPELLATE  CIVIL.  lobs 

JUfof  &ir  JdM  SUnUy ,  Knight,  Chit fJuttictt  and  Mr,  JutUct  Sir  William 

Bnrkitt, 

F4HWIDA  K^ANUM  (Defendant)  v.  JAFRI  KHANUM  (Plaiktifi ).^ 

JIfuhamwuidan  law  ^-Shiat'^WiU^ Power  of  derite  amongst  Shiat, 

Amongst  Mobammadans  of  the   Shia  sect  a  testator  can  leare  a  legacy 

to  one  of  his  ^eirs  bo  lopg  as  that  legioy  does  not  exceed  ono-third  i>f  Ms 

estate,  and  such  a  legacy  will  be  rilid  without  tho  consent  of  the  otf^er  heirs. 

Wher^,  howevdr,  the  legacy  exceeds  one-third  of  the  estate  it  wjjl  not  h«  valid 

to  any  extent  unless  the  consent  of  the  heirs,  giren  after  and  not  l^f  ore  the 

death  of  the  testator,  has  been  obtained.    Cherachom    Viitil  Agitha   Kuiti 

Um§k  ▼.  V^t4a  JPsdiaJftl   Biathu    ITmah  (1),  K$ramaiulniuah  Bihee  (2)  attd 

J(ffl#tf  l^^oorootki^ta  T.  ^imikun  J§han  (3)  referred  to. 

Thxs  w^s  a  ^uit  brviight  by  oue  Jafri  Khanum  ag^nft  l^^r 
i^i^tii^  FabBpdda  Kbannm  for  t^e  partition  of  a  house  and  oert^tin 
mpvAWe  property  a^d  for  leoovery  of  possession  of  a  brif  i?^^|^^e. 
Ip  the  plaint  a3  originally  filed  the  plaintiff  alleged  that  the 
ho^se  bi^d  belonged  t>  Uu^aini^  the  deceased  father  of  the  parties. 
Tbe  plaint  was,  however,  amended^  and  it  was  then  alleged  that 
tjie  property  in  suit  belonged  to  Mosammat  Muhammadi  Kha- 
nuip,  mother  of  the  parties,  who  died  on  the  3rd  October  1905| 
leaving  h^r  hoaband  Husaini,  one  son,  Kalla,  and  two  daagbter$ ; 
tbi^t  KaUci  died  on  the  3 1st  January  and  Unsp.ini  on  the  7th 
February  X906 ;  that  the  property  therefore  belonged  in  equal 
shares  to  the  two  daughters,  but  the  defendant  had  taken  exclu- 
sive possession  thereof  on  the  25th  February  1906.  The  defen- 
dant contended  that  the  amendment  of  the  plaint  was  improper; 
that  the  house  bad  belonged  to  Uusaini,  husband  of  Musammat 
Muhammadi  Khanum,  and  ho  had  bequeathed  the  whole  of  it  to 
the  defendant  by  a  wiU|  dated  the  2od  February  1906;  that  the 
ftefendaiit  l^ad  expanded  Rs.  300  on  Husaioi's  death  ceremonies 
and  that  gome  of  the  orn  anion  ti  claimed  belonged  to  the  defendant 
M  her  own  property.  The  Court  of  first  instance  (Munaif 
of  C^wnpore)  gave  the  plaintiff  a  decree  for  part  of  her  claimi 

*  Second  Appeal  No.  1186  of  1906,  from  a  decree  of  Bepin  Bebari  Maker  ji, 
Judge  of  the  Coort  of  Small  Ciuses,  C^wn pore,  exercising  the  powers  of 
Subordinate  Judge,  dited  the  17bh  of  Aagusc  1906,  modifying  a  decree  of 
Baj  Bebari  Lai,  ofllciating  Munsif  of  Cawnpore,  dated  the  6th  of  June   1906. 

a)  (1866)  S  Had.,  H.  C.  Hep.,  860.       (3)  (1817)  2  Morlej't  Digeit,  180, 
*  '  (8)  (1876)  L.  R.,  8 1.  A.,  89X,  ' 
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inclading  one-third  of  the  hoase  and  ornaments.  Both  sides 
appealed,  and  these  appeals  were  heard  together.  The  lower  appel- 
late Court  (Small  Cause  Court  Judge  held  that  the  will  set  up 
by  the  defendant  was  wholly  invalid,  and  modified  the  Munsif's 
decree  by  giving  a  decree  for  one-half  instead  of  one-third  of  the 
property  in  suit.     The  defendant  appealed  to  the  High  Court. 

Mr.  MvJiammad  lahaq  Khan,  for  the  appellant. 

Munshi  Haribans  Sahai,  for  the  respondent. 

Stanley,  C.  J.,  and  Burkitt,  J.— We  think  that  the  decision 
of  the  lower  ap|)ellate  Court  is  correct.  It  appears  to  be  well 
settled  law  that  a  Muhammadan  testator,  governedi  as  in  this 
oasei  by  the  Shia  School  of  law,  car  not  make  a  valid  bequest 
of  all  his  property  to  one  of  his  heirs  to  the  exclusion  of  the  other 
heirS|  without  the  consent  of  all  the  heirs  obtained  subsequent  to 
his  death.  The  legacy  in  this  case  included  all  the  te:)tator's 
property^  both  movable  and  immovable,  and  from  the  will  it 
appears  that  he  intended  to  exclude  •  ne  of  his  daughters  from 
participation  in  his  estate.  The  Sunni  School  agree  in  holding 
that  a  bequest  in  favour  of  an  heir  is  invalid,  but  according  to  the 
Shia  law  it  would  seem  that  a  testator  can  leave  a  legacy  to  one 
of  his  heirs  so  long  as  that  legacy  does  not  exceed  one-third 
of  his  estate,  and  that  such  a  legacy  would  be  valid  without  the 
consent  of  the  other  heirs.  Where,  however,  the  legacy  exceeds 
one^'third  of  the  estate,  it  will  not  be  valid  to  any  extent  unless 
the  consent  of  all  the  heirs,  given  after  and  not  before  the 
death  of  the  testator,  oas  been  obtained.  Mr.  Baillie  in  his  Dige  t 
of  Muhammadan  law,  at  p.  238,  says: — If  a  person  should 
make  a  will  excluding  some  of  his  children  from  their  shares 
in  his  succession  the  exclusion  is  not  valid.''  Mr.  Ameer  Ali  jn 
his  well  known  work,  at  p.  486  of  the  last  edition,  observes  that 
'Hhe  author  of  the  Sharaya  has  laid  down  that  when  a  testator 
has  excluded  one  of  his  children  from  succession  and  left  the 
property  wholly  to  others,  his  direction  is  entirely  invalid  and  the 
inheritance  will  be  apportioned  among  the  heirs  according  to 
their  legal  share.''  Again,  Sir  Roland  Wilson  in  his  Digest  of 
Anglo-Muhammadan  Law,  after  stating  the  rule  that  a  bequest 
to  an  heir  (not  exceeding  the  legal  third)  does  not  require  the 
aslent  of  the  other  heirs  either  before  or  after  the  death  of 
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the  testator  to  render  it  valid,  observes:— ''The  Shia  view  is 
certainly  the  most  easy  to  reconcile  with  the  text  of  the  Koraii 
(li,  178),  which  recommends  the  believer  to  *  beqneath  a  legacy 
to  his  parents  and  kindred  in  reason/ ''  and  than,  referring  to 
the  existence  of  the  difference  between  the  two  schools  and 
the  doubt  which  existed  on  the  question,  says:— "This, 
however,  was  just  before  the  publication  of  Baillie^s  transla- 
tion  of  the  Sharaya,  which  places  the  matter  beyond  doubt/'  In 
the  latest  work  on  the  subject,  namely  the  Institutes  of  Musalman 
Law,  by  Nawab  Abdur  Eahman,  some  of  the  principal  texts 
upon  the  subject  and  also  authorities  are  quoted  at  page  276 
and  following  pages.  The  learned  author  of  that  treatise  obser- 
ves, at  p.  278  : — '*  The  alienation  of  one-third  to  a  portion  of  the 
heirs  will  not  be  legal  without  the  assent  of  the  other  heirs  subse- 
quently to  the  death  of  the  testator,  because  their  benefits,  already 
sufficiently  secured  by  the  law,  are  not  within  the  reason  of  the 
rule  on  which  testamentary  disposition  is  established,  and  such 
a  bequest  would,  as  the  certain  occasion  of  family  dissension, 
be  opposed  to  public  policy."  He  refers  to  the  case  of  Oheraehom 
Vitil  Ayisha  Kutti  Umah  v.  Valia  Pvdiakel  Biaihu  Umah 
(1),  in  which  the  question  is  discussed.  In  another  case  to  which 
he  refers,  namely,  that  of  Keramatufnisfiah  Bibee  (2)  it 
was  held  that  if  a  man  dispose  of  his  property  to  his  heirs  and 
relations,  to  one  more  and  to  another  less,  or  if  he  omit  any 
of  his  relations  and  after  his  death  the  heirs  and  relations  agree 
to  the  bequfst,  the  will  remains  valid,  otherwise  the  will  only 
remains  valid  as  to  the  bequest  made  to  strangers  and  invalid 
for  the  heirs  and  blood  relations  who  are  to  receive  their  res- 
pective f^hares  according  to  Muhammadan  law.  See  also  Jtanee 
Khujooroonissa  v.  Roxiahun  Jehan  (3).  In  view  of  the  author- 
ties  we  think  t^at  the  decision  arrived  at  by  the  Court  below 
was  correct  and  we  dismiss  the  appeal  with  costs. 

Appeal  dismisaed. 

(1)  (1805)  2  Mad.,  H.  C.  Bep .  850.        (2)  (1817)  2  Horley**  Digett,  120^ 
(3)  (1876)  L  R,  8  L  A-,  90h 
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190S,  Btf&f  Mr.  Juiiiee  Bantji,  and  Mr.  M$iU0  S%ehard9. 

F^hrmarg*!.      BABU  8INGH  avd  avothib  (DBVBKDAirTs)  «.  BIHABI  LAL  (PzAnrnw).* 
-  Sindn    law-^ Joint  Hindu  family -^LiahilHy  of  ton*  fbr  father' 9   dtbt$^» 

I>€f$nct  that  debt*  were  incurred  for  immoral  purpoeee^^^urden  ofproDf, 

AMjordhig  to  the  Hiftdu  law  of  the  MiUbifailni  uhoeH  it  it  imS^  notfM> 
mtrj  in  otUr  to  etUblish  »  son*!  liability  for  bit  f&tber'i  ditbt  ttei  it^kouli 
bo  ibown  that  tbo  debt  wat  contraotod  for  the  benefit  of  the  fanulj*  It  it 
infficient,  io  order  to  ettablish  ttie  liability  of  a  ton  to  pay  a  pertonal  debt  of 
hit  fttber,  if  the  debt  be  proved,  and  the  too  cannot  thow  that  it  wat  eon* 
ttaeted  for  immoral  purpotet  or  wat  ttieh  a  debt  at  doet  not  fall  witftin  tRv 
pioat  daiy  of  the  son  to  disefaarge.  MaharaJ  Sinf^h  9/B^Uouii$  M^^l) 
dittinguithed.  Eiehan  Lai  r.  Oaruruddhum^'m  Prasad  Sinpk  {%)  ^n^  Marem- 
Singh  T.  Bhup  Singh  (8)  followed.  Ifanomi  Bahuaein  ▼•  Modhun  Moh—  (4) 
referred  to. 

Wliere,  in  tueh  a  oate  at  above,  the  son  tett  np  the  defenee  that  th#  Mtk 
WMT  inonrred  for  immoral  purpotet,  the  borden  of  proof  it  on  him  Mid  Hioi  oa 
the  creditor.  Dehi  Dai  ▼.  Jadu  Bai  (5)  followed.  JamM  ▼.  Ifkin  SbrM  ifi) 
dittented  from. 

And  merely  general  evidence  of  profligacy  on  the  part  of  the  father  it 
not  tafflctent.    Chintamanrav  Mahendale  v.  Kashinathi7)  referred  to. 

Tfils  was  a  «ait  brought  by  the  mortgagee  respondents  to 
recover  money  dae  upon  eight  mortgage  bottds  by  sale  of  the 
property  hypothecated  in  each  bond.  There  were  two  brothers^ 
Bnp  Singh  and  Mahtab  Singh,  who  formed  members  of  a  joint 
Hindn  family.  A  portion  of  the  family  property  was  recordod  in 
the  name  of  their  mother  Indar  Kunwar,  aad  for  this  reason  she 
jconed  her  sons  in  executing  some  of  the  bonds.  Of  the  eight  bonds 
in  smt  two  were  executed  by  Mahtab  Singh  alone  ;  two  by  Mahtab 
Singh  and  Indar  Kunwar ;  one  by  Rap  Singh  and  Mahtab  Singh; 
another  by  Rup  Singh  and  Indar  Knnwar ;  another  by  Rup  Singh, 
Mahtab  Singh  and  Indar  Kunwar,  and  one  by  Rup  Singh  and 
Indar  Kunwar.  Rup  Singh  and  Mahtab  Singh  being  dead  th^ 
suit  was  brought  against  their  sens,  who  disputed  the  claini  mainly 
on  t':e  g.ound  that  the  debts  in  respect  of  which  the  eight  bcmdli 
were  exeaited  had  been  incurred  by  Rup  Singh  and  Mahtab 
Singh  for  immoral  purposes,  and  that  the  interests  of  the  sons  in 

•  First  Appeal  No.  283  of  1905  from  a  dforee  of  M^uIa  Bakhth^  Subovdiaate 
Jadge;of  M^radibMl,  dated  the  18tb,of  August  1905.^  ^^ 

(1)T(1906)  I.  L.  R.,  28  All.,  608.        (4)  (1886)  I.  L.  R.,  18  Calc,  21. 
2)1(1899)  I.  L.  B ,  21  All.  238.        (6)  (1902)  I.;L.  B.,  24  All.,  469. 


(3)    (1904)  I.  L.  B.,  27  All..  16,  (6)  (1887)  I.  L.  B.,    9  An ,  498. 

(7)  (1889)  I.  L.   B.,  14  Bom,,. 8;^. 
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Urn  haaoHy  pfeperty  were  not  therefove  liiide*    IIms  pie*  VM         i^ 
oimnitod  bf  the  Oomvtof  first  io^tanoe  (Sabovdittat^  Judgl  e<   ba»u  8iKe«. 
Moradnbad),  wU^b  was  of  opixnon  that  it  bad  not  beeb  pwred      ^     ••  ^^^ 
thai  the  debts  were    taioted    with  imolorakt^.     TbiLt  Cowri  ^ 

aeeefdingly   made  a  dea^ee  in  fnvoar   of  the   plaiDti-ff.    The- 
defeodante  appealed  to  the  High  Ceart. 

Mnr«  W.  WcUlacky  for  the  appellaots. 

The  Hoa'ble  Pandit  Saiidar  Lai  and  Dr.   T!q  Babadm 
ScLiprUf  for  the  reepondeote. 

Banbsji  and  Riohardb,  JJ* — The  aiiit  wbioh  ha3  g^Tea  tiae 
to^is  appeal  was  brought  by  the  respoadent  to  reoei^er  money 
doe  upoa  eight  mortgage  bonds  by  sale  of  the  pioperty  bypotheeat*' 
ed  in  each  bond.     There  were  two  bcotbers,  lUp  Siog^  and 
Mahtab  Singh,  who  f  ermed  members  of  a  joint  Ilindn  f  amfly»    A 
portion  of  the  faimily  property  was  recorded  in  the  name  of  their 
mother  Indar  Ennwar  and  for  this  reason  she  joined  her  sons  in 
executing  seme  of  the  bonds.    Of  the  eight  bonds  in  suit  two 
were  eseeuted  by  Mahtab  Singh  alone;  two  by  Mahtab  S»Bgh 
and  Indar  Kunwar;  one  by  Bup  Singh  and  Mahtab  Singh  f 
another  by  Bup  Singh  aad  lodar  Kunwar ;  aasotber  by  Bap 
Singh,  Mahtab  Singh,  and   Indar  Kunwatr,  and  one  by  Bi;^ 
Singh  and  Indar  ELunwar,     Eup  Singh  and  Mahtab  Singh 
being  dead,  the  suit  was  brought  against  their  sons,  who  disputed 
the  claim  mainly  on  the  ground  that  the  debts  in  respect  of  which . 
the  eight  bonds  were  executed  had  been  incurred  by  Bup  Singh 
and  Mahtab  Singh  for  imnK»ral  purpoMs,  and  that  the  interests  of 
the  sons  in  the  family  property  were  not  therefore  liable.    This 
plea  was  OTerruled  by  the  Court  below,  which  was  of  ojAnion  that 
it^had  not  been  proved  that  the  debts  were  tainted  with  immoraU 
ity.    That  Court  aeoordrngly  made  a  decree  in  favour  of  the 
plaintiff.     It  is  admitted  that  the  decree  as  framed  is  not  strietly 
accurate.    It  purports  to  direct  the  sale  of  all  the  property  mort- 
geged  in  all  the  eight  bonds  for  tne  total  amount  secured  by  those 
bo^ds,  whereas  the  property  mortgaged  in  each  bond  was  liable 
only  for  the  anoount  of  that  bond.    Tins  is  what  the  plaintiff 
claimed  in  his  plaints    The  learQed  advocate  for  the  respondent, 
coneedes  that  in  this  respeet  the  decree  of  the  Court  below  maal 
b«veried« 
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1008  ^  The  present  appeal  has  been  preferred  bj  the  sons  of  Bap 

fiABv^iros  Singh  alone.    The  ton  of  Mahtab  Singh  has  submitted  to  the 
«.  decree.    It  is  contended  od  behalf  of  the  appellants  that  it  has 

been  established  that  the  debts  in  question  were  incurred  for 
immoral  purposes,  except  the  amouut  of  one  bond,  namely,  that 
for  Bs.  400,  dated  the  25th  of  March  1898.  In  regard  to  the 
amount  of  that  bond  it  has  been  shown  that  it  was  borrowed  for 
payment  of  Oovemment  revenue,  which  was  actually  paid,  and 
Mr.  Wallaeh  fairly  concedes  that  as  regards  this  bond  he  can 
urge  nothing  on  behalf  of  the  appellants. 

As  for  the  last  four  bonds,  which  were  executed  by  Mali  tab 
Singh,  and  to  two  of  which  his  mother  Indar  Eunwar  was  a  party, 
the  son  of  Mahtab  Singh  has  taken  no  exception,  but,  as  said 
above,  the  decree  must  be  varied  to  this  extent  that  it  should  direct 
that  the  amount  of  those  bonds  should  be  recovered  by  sale  of  the 
property  hypothecated  in  each  of  them,  so  that  when  the  decree 
is  80  varied  the  appellants  will  have  no  reason  to  complain. 

There  remain  then  the  bond  dated  the  5th  of  June  1896  for 
Bs.  2,400,  that  dated  the  22nd  of  April  1897  for  Bs.  900  and 
that  dated  the  25th  of  April  1897  for  Bs.  200.  As  to  these  the 
learned  counsel  for  the  appellants  contends  that  it  was  for  the 
plaintiff  to  establish  that  the  debts  were  incurred  for  family  neces- 
sities and  that  the  plaintiff  made  such  inquiries  as  would  lead  a 
reasonable  man  to  believe  that  the  money  was  required  for  pur- 
poses of  the  family  or  for  payment  of  antecedent  debts  which  it 
would  be  the  pious  duty  of  a  Hindu  son  to  discharge.  For  this 
contention  he  relies  on  a  recent  ruling  of  a  Bench  of  this  Court 
in  Maharaj  Singh  v.  Balwant  Singh  [1)}  and  specially  on  the 
following  passage  in  the  judgment  at  page  541 : — '*  We  may  say 
in  passing  that  in  a  case  in  which  a  creditor  is  endeavouring  to 
establish  a  claim  under  a  simple  hypothecation  bond  given  by  a 
Hindu  fbtheri  having  a  limited  interest  only,  against  his  sons^  it 
appears  to  us  to  be  not  unreasonable  to  require  proof  on  the  part 
of  the  creditor  that  before  he  entered  into  the  transaction  he  at 
least  made  such  reasonable  inquiries  as  would  satisfy  a  prudent 
lender  that  the  money  was  required  to  pay  ofi  an  antecedent  debt 
or  for  the  legal  necessities  of  the  family/'  With  regard  to  thif 
(1)  (1906}  I.  L.  B.»  S8  JJl^  60S, 
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passage  it  appears  to  ns,  and  as  the  head  note  of  the  report         1906 
•hows,  that  it  was   not  necessarj  for  the  purposes  of  that  case    baiu  Szvejc 
to  decide  the  question   whether  the  burden  of  proof  lay  on  the  ^*  l  1 

creditor.  Furthermore  we  find  that  Mr.  Justice  Burkitt  in 
delivering  judgment  in  the  case  of  KUha/n  Lai  y.  Oarurud- 
dhwaja  Prasad  Singh  (1)  was  clearly  of  opinion  that  the  onus 
did  not  lie  on  the  creditor.  At  page  240  our  learned  brother 
observed: — "  Had  it  been  proved  that  the  debt  had  been  con- 
tracted for  immoral  purposes  and  that  the  person  who  advanced 
the  money  was  aware  of  the  purpose  for  which  it  was  being 
borrowed  the  son  would  not  have  been  liable.  There  is,  however, 
not  a  scrap  of  evidence  to  show  that  the  debt  which  formed  the 
consideration  for  the  bond  in  suit  was  contracted  for  any  such 
purpose.*'  In  the  Full  Bench  case  of  Karan  Singh  v.  Bhup  Svngh 
(2)  the  learned  Chief  Justice  in  delivering  the  judgment  of  the 
Court  stated  the  law  on  the  subject  to  be  as  follows:— '^  It  is  not 
necessary  in  order  to  establish  a  son's  liability  for  his  father's 
debt  that  it  should  be  shown  that  the  debt  was  contracted  for  the 
benefit  of  the  family.  It  is  sufficient^  in  order  to  establish  the 
liability  of  sods  to  pay  a  personal  debt  of  their  father,  if  the  debt 
be  proved,  and  the  sons  cannot  show  that  it  was  contracted  for 
immoral  purposes  or  was  such  a  debt  as  does  not  fall  within  the 
pious  duty  of  the  sons  to  discharge/'  We  think  that  this  view 
is  in  consonance  with  the  rulings  of  tbeir  Lordships  of  the  Privy 
Council  We  %eed  only  refer  to  the  following  observations  of 
their  Lordships  in  the  well  known  case  of  Nanomi  Bahwuin 
y.  Modhun  AfoAttn  (3):—"  Destructive  as  it  may  be  of  tbe 
principle  of  independent  coparcenary  rights  in  the  sons,  the 
decisions  have  for  some  time  established  the  principle  that  the  sons 
cannot  set  up  tbeir  rights  against  their  father's  alienation  for 
an  antecedent  debt  or  against  his  creditor's  remediee  for  their 
dtbts  if  not  tainted  with  immorality." 

In  our  judgment  the  burden  of  proof  lies  on  the  sod  a*d  not 
on  the  creditor,  and  we  are  of  opinion^  in  concurrence  with  tfie 
decision  in  Debi  Dat  v.  Jadu  Rai  (4),  that  the  view  taken  im 
the  case  of  Jamna  v.  Nain  SvJch  (6)  can  no  longer  be  supported, 

(1)  (1899)  I.  L.  R.,  21  AU.,  888.       (8)  (1885)  I.  L.  B.,  18  C«lo..  St. 

(8;  (1904)  L  L.  B.,  27  iU.,  10.        {A)  (1902)  L  L.  B.,  24  AUh  409^ 

(6)  (1887)  I.  L.  £,  9  AU.,  491. 
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^$09  'We  liMe  Mff^f  idly  ootHidered  tbe  eiiidsDC^  id  tbis  9iia».    In 

inrJkivM   ov^opiiuon  it  hm  x^t  bfiw  tsMiUah^d  ib^t  lh«  cU^to  in  qwitiion 
«.  iver^  iDf^urjmd  for  iounoral  purposes.    The  bond  dftM  Mk  Jape 

^"  ^"^  ]896  te  lU.  2,400  recites  tliat  {U.  2,002-2-0  Qut  of  th«rt  wuHint 
w(;a.  loft  with  the  osedi tor  for  paymopt  to  one  Moban  l^  It 
li^as  be^Q  fully  proved  tbat  this  p^ynient  wj^fiffauJly.iwdi^  wd 
mm  made  in  disQbi^rge  ef  prior  tionds  in  fo^opr  of  Mc^P  i^^ 
dati^^  as  {ar  back  as  18S9.  Jt  was  Mleged  lAat  tbe  debts  ia 
favMT  of  Molian  I^al  hod  also  been  inouroed  for  the  {Mirpoaes  -of 
a  pro4tUute  in  the  keying  of  Kup  Biogh.  But  we  find  from  the 
^vi^Moe  of  tihe  prostitiite  befs^  that  she  bad  no  conneotion  with 
Hup  Sipgh  .when  the  aatly  debts  of  Mohan  JLal  .weiae  ieaoiuned. 
WevMt  tbereiKe  unable  to  aooept  the  ^tatemente  of  the  witaesses 
who  have  deponed  that  the  debts  in  favour  .of  Mohan  Lai  Ji^d 
been  inewrred  fot  ppppeNB  of  inm^ality.  A  psostitaite  M^m^ 
NtMralao  wee  piodwiiad  who  deposed  in  regard  to  B&  400^  the 
balance  of  tbe  a«QWt  of  the  bond  for  Bs.  2,4e60,  that  it  was  paid 
ovar  to  her.  The  lower  Court  di^elieved  this  witness,  and  we 
aee  no  ceason  to  come  to  a  different  ccMMlosien  .as  to  ber 
oredibility.  Her  ^tetements  are  too  vague  to  be  accepted.  On 
|he  contrary,  Han  I^al,  a  witness  for  the  plaintiff,  proved  that 
this  sum  of  Bs.  400  was  appropriatad  towards  fiMoUy  expanses. 
As  to  ttba  bfmds  for  Bs.  900  and  Bs.  200>  4ated  respectively 
22nd  April  1S97  and  $fith  April  18D7,  tf^  .appMr  to  represent 
ona  ttansactAani  as  hath  of  them  weca  9atbterad!*on  the  suna^date, 
that  18^  oa.Iha  3rd  af  U^  1897.  l^iMatan  a^isdhat  Rs.  760  out 
;  of  the  anonnt  of  these  bonds  was  paid  to  her  fot  the  expenses  of 
the  ^aooe  ceremony  of  her  son  by  Bup  Singh.  She  says  that 
this  maaey  was  paid  to  her  by  the  plaintiff  at  the  hoase  of  Bap 
Singh  at  Kandef kL  It  appears,  however,  from  the  endorseuMnt 
of  tha  '6ub*B^i^rar  made  on  the  b^nds  that  at  the  time  ol  reg- 
istration Bs.  764  and  odd  was  paid  in  cash  at  Moraidajbad  in  the 
officf  i:>f  the  Sab-Begistrar.  Tha  statament  of  tha  witness  there- 
.  foia  that  it  was  paid  to  her  at  Bup  Singh's  house  by  the  plaintiff 
is  dearly  untrue.  We  have  on  the  other  hand  evidence  to  show 
that  the  marriage  of  the  daughter  of  Bup  Singh  was  celabratad 
about  that  time,  and  that  the  year  1897  being  a  year  of  scarcity 
and  famine  th^re  was  greater  necessity  for  borrowing  money 
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in  that  year  than  in  other  years.    The  learned  Subordinate  Jadge         1908 

did   not  believe  the  witnesses  addaced  to  prove  that  all  these    babit  Sin^h 

debts  had  been  incurred  for  purposes  of  immorality.    He  says  ^^ 

that  they  impressed  him  as  being  tutored  witnesses  and  partisans 

of  the  defendant's  friends.     We  have  not  the  advantage  which 

the  learned  Subordinate  Judge  had  of  hearing  the  witnesses  and 

Eeeiog  their  demeanour,  and  nothing  has  been  shown  to  us  to 

justify  our  differing  from  the  conclusion  at  which  he  arrived 

as  to  the  credibility  of  these  witnesses.    It  is  true  that  there  is 

SQtine  general  evidence  that  Bup  Singh,  and   possibly  Matab 

Singh,  were  profligates.     But  even  if  this  evidence  be  believed 

in    is  not  sufficient,  as  observed  in  the  case  of  Kiahcm  Lai  v. 

Oarurvddhwaja  Prasad  (1)  and  in  Chintamanrav  MaheTidale 

V.  Kashinath  {2)  to  exonerate  the  sons  .of  the  debtors  from  their 

pious  duty  to  pay  their  father's  debts. 

For  these  reasons  we  are  of  opinion  that  the  appeal  has  no 
force.  As  we  have  said  in  an  earlier  part  of  this  judgment,  the 
decree  of  the  Court  below  is  not  strictly  correct  and  is  not  in 
conformity  with  the  prayer  contained  in  the  plaint.  We  there- 
fore vary  the  decree  so  far  that  we  direct  that  the  amount  of  each 
bond  together  with  costs  proportionate  to  that  amount  and  interest 
thereon  up  to  the  date  fixed  for  payment  be  realised  by  sale  of  the 
property  hypothecated  in  the  bond  relating  to  that  amount,  and 
we  order  that  these  amounts  be  calculated  and  specified  in  our 
decree.  We  extend  the  time  for  payment  of  the  decretal  amount 
to  the  let  of  August  1908.  As  the  rate  of  interest  in  some  of 
the  bonds  was  very  high,  we  direct  that  no  further  interest  shall 
be  charged  after  the  date  fixed  for  payment  meotioned  above. 
The  respondent  will  get  one  half  of  his  costs  of  this  appeal.  In 
other  respects  we  affirm  the  decree  of  the  Court  below. 

Decree  modified. 

(1)  (1899)  I.X,  R.,  21  AU.,  238  at  p.  240.        (2)  (1889)  I.  L.  R.,  14  Bom.,  320. 
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X908  Before  Sir  John  Stanlejf,  Kniglt,  Chief  Juiiiee,  and  Mr,  Jusiies  Sir 

Telrmarff  7.  William  Burhitt. 

NARPAT  AKD  AKOTBEB  (Defbxdakts)  ©•  RAM  SARAN  DAS 

(rLAINTIFP).* 

Aei  No.  TV  of  1S82  {Transfer  of  Property  Act),  eeeiion  68  feJ^Morigoge^ 
Construction  of  document  -Power  of  sale  in  a  uiufruetuarg  mortgage, 
A  mortg:ig^-doed  which  was  primarily  usufructuary  provided  that  if  th« 
mortgngor  failed  to  del iTor  possessioD  or  if  the  mortgsgee  was  dispossetted 
from  the  mortgaged  premises  he  might  recover  the  amount  of  the  mortgage 
debt  from  the  mortgagor  and  the  mortg'ged  property.  Seld  that  the 
mortgagee  fiiiUDg  to  get  possession  was  competent  to  sue  for  nnd  obtain  % 
decree  for  tale  of  the  mortgaged  property.  Jafar  Sneen  T.  Banjit  Singh 
(I)  and  Kaehi  Bam  ▼.  Sardar  Singh  (S)  referred  to. 

This  was  a  salt  for  sale  on  a  mortgage.  The  mortgage  was 
primarily  a  usafructuary  mortgage,  but  cootained  a  provision  that 
if,  inter  alia^  the  mortgagor  did  not  give  possession  of  the 
mortgaged  property,  the  mortgagee  opuld  recover  the  mortgage 
money  with  interest  at  Rs.  2  per  cent  per  meosem  from  the 
mortgagor  and  the  morUfaged  property.  The  Court  of  first 
lustaDce  (First  Additional  Muusif  of  Meerut)  dismissed  the  suit, 
finding  that  the  plaintiff  was  in  possession  of  the  mortgaged 
property.  But  on  appeal  by  the  plaintiff  the  Additional  District 
Judge  found  that  the  plaintiff  was  not  in  possession,  and  allowing 
the  appeal,  gave  him  a  decree  for  sale.  The  defendants  appealed 
to  the  High  Court. 

Munshi  Gulza  i  Lai,  for  the  ap|)ellfints. 

The  Hon'ble  Pandit  Sif^ndar  Lai  (for  whom  Pandit  Baldeo 
Mam  Dive),  for  the  re^ix^ndent. 

Stanley,  C.  J,,  and  Burkitt,  J. — We  are  of  opinion  that 
the  learned  District  Judge  rightly  decided  the  appeal  before  him. 
From  a  perusal  of  the  mortgage  which  has  given  rise  to  this  suit 
it  appears  to  us  that  the  only  i^asonable  inference  to  be  drawn 
from  it  is  that  the  intention  of  the  parties  was  to  provide  for  the 
realization  of  the  mortgage  debt  from  the  property  itself  and  not 
merely  from  its  usufruct.  The  deed  in  fact  was  of  the  nature  of 
a  simple  mortgage,  as  well  as  of  a  usufructuary  mortgage.  The  case 

*  Second  Appfnl  No.  4  of  1007  from  ti  decree  of  Ahinftd  Ali  Khan,  Addi* 
tional  Jiidgd  of  Meerui,  dtted  ihe  iSLsr.  of  November  1906,  revertiog  a  decree 
of  Ram  Chandra  Chaudhri,  Muntif  of  Meerat,  dated  the  18th  of  December  1906. 

(1)  (1898)  I.  L.  B.,  21  AU^>.       (2)  (1995)  I.:L.  B^  S8  JUL,  167. 
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in  fact  resembles  more  that  of  Jafar  Husen  v.  BanjU  Singh 
(1)  than  that  of  Kashi  Ram  v.  Sirdar  Singh  (2).  In  the  fir:,t 
meotioned  of  these  cases  the  Court  came  to  the  conclusion  that 
the  intention  of  the  parties  was  that  the  debt  was  realizable  by 
sale  of  the  mortgaged  property,  whereas  in  the  other  case,  this 
Bench  was  of  opinion  that  the  mortgage  in  suit  was  ifierely 
a  nsufructnary  mortgage.  For  these  reasons  we  dismiss  the 
appeal  with  costs. 

Appeal  dismissed. 

Be/ore  Sir  John  Stanley^  Knight^  ChUf  Justice,  and  Jfr.  Justice  ^ir  JTilliam 

Burkitt. 
TIKAM  SIKGH  AiO)  avothbb  (Dbtevdants)  o.  EHUBI  RAM  akb  avothbb 

(PLAIKTIFF8)/* 

Zatnbardar  and  eO'Sharer-^  Powere  of  lambardar  to  deal  with  eoparoenarjf 
lande^^Leaee  for  eeeem  if  ears. 
In  the  absence  of  a  custom  to  the  contrary  a  lambardar  has  no  power, 
withonc  the  consent  of  the  co«sbarers,  to  grant  a  lease  of  coparcenary  land 
beyond  snch  term  as  the  ciroumjBtaDCcs  of  the  particnlir  year  or  season  may 
require.  C^attray  t.  Nawala  (8)  followed.  Mukhta  Praead  v.  Kamta  Singh, 
(4)  dittinguished. 

This  was  a  suit  brought  by  certain  co-sharers  in  the  village 
for  a  declaration  that  a  lease  executed  by  defendant  No.  4»  the 
lambardar,  of  160  bighas  odd,  cultivatory  hoUIing,  in  the  village 
of  Edalpur  for  a  term  of  seven  years  was  void  as  against  tiem^ 
on  the  allegation  that  the  lambardar  had  acted  in  excess  of  his 
powers  in  granting  the  lease,  and  had  done  so  at  an  inadequate 
rental  in  order  to  injure  the  plaintiiis.  The  Court  of  first 
instance  (Munsif  of  Havali,  Aligarh)  decreed  the  plaintiffs' 
claim.  The  lessees  appealed.  The  lower  appellate  Court  (Addi« 
tional  District  Judge  of  Aligarh)  found  that  the  rental  was 
inadequate  and  the  term  too  1  jng,  and  accordingly  dismissed  the 
appeal  and  confirmed  the  iMunsif'd  decree.  The  defendants 
lessees  thereupon  appealed  to  the  High  Court. 

Babu  Parbati  Charan  Chatter ji^  for  the  appellants. 
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*  Second  appeal  Mo.  151  of  1907  from  a  decree  of  Khetter  Mohao 
Ghosh,  second  Additional  Judge  of  Aligarh,  dated  tho  8th  of  Noreinher  1906, 
conflrmiog  a  decree  of  Banke  Bohari  Lil,  Maasif  of  Hayali,  dated  the  25&h  of 
June  1900. 


Si 


l)a898)I.L.R.,«lAlU4. 


(3)  (1906)  I.  L.  R.,  29  All.,  30. 
(4)  Weekl/  Noteii,  1906,  p.  877. 
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Munshi  Oobirid  Prasad  and  Munshi  Gulzari  Lai,  for  the 
respondeots. 

Stanley,  C.J.,  and  Bukkitt,  J. — The  suit  out  of  which 
this  appeal  has  anBen  was  brought  by  the  ])laiDtiffs^  who  are  two 
of  the  oo-sharers  of  a  village,  to  have  a  lease  executed  by  the 
lambardar  of  the  village  in  favour  of  the  defendants  set  aside. 
The  defendants  are  also  co  sharers  of  this  village.  The  lambar- 
dar and  the  other  co-sharers  were  all  made  parties  to  the  suit. 
The  lease  was  for  a  term  of  seven  years,  and  it  is  alleged  and  has 
been  proved  that  it  was  made  at  an  inadequate  rent. 

The  Court  below  set  it  adde  on,  amongst  other  grounds,  the 
ground  that  a  lease  by  a  lambardar  for  a  term  of  seven  years 
under  ordinary  circumstances  could  not  be  supported.  This 
is  a  rule  which  has  been  acted  upon  by  this  Court  for  a  number 
of  years,  aud  was  followed  by  a  Bench  of  this  Court  in  the 
case  of  Chaitray  v.  Nawala  (1).  In  that  case  a  Bench,  of  which 
one  of  us  was  a  member,  held  that  it  was  reasonable  that  a 
manager  should  have  power  to  make  temporary  lettiugs,  but  the 
duties  imposed  upon  him  did  not  seem  to  admit  of  his  executing 
in  favour  of  a  lessee  without  the  consent  of  the  coparcenary  body 
a  lease  for  a  long  term  of  years,  and  then  we  pointed  out  that 
there  was  nothing  to  show  that  the  exigencies  of  the  season  or 
time  when  the  impeached  lease  was  granted  required  tl  at  the 
grant  should  be  made  for  so  long  a  term  as  seven  years.  This 
decibion  followed  previous  rulings  and  is  in  no  way  inconsistent 
with  the  case  of  Mukta  Prasad  v.  Kamta  Singh  (2).  In  that 
case  it  was  held  that  a  lambardar  was  competent  to  execute  a  lease 
of  land  for  ten  years  without  reference  to  other  co-sharers  where 
the  land  could  not  otherwise  be  let  and  where  it  was  for  the 
benefit  of  the  co-sharers  that  the  land  should  be  so  let.  In  his 
judgment  in  that  case  Sir  Arthur  Strachey,  C.J.,  observed  as 
follows:— <^  It  appears  that  this  land  is  of  inferior  quality  and 
it  contained  no  pacca  well  for  the  pui poses  of  irrigation.  Upon 
the  facts  found  by  the  Court  below  it  appears  tlat  if  the  lambar- 
dar had  not  executed  this  lease  for  ten  years,  the  land  would  not 
have  been  cultivated  at  all  and  would  have  yielded  no  profit 
to  the  coparceners.^'    It  will  therefore  be   observed  that    the 

(1)  (1906)  h  L.  R.,  W  All.,  80.    (8)  Weekly  Not«i,  X906,  p.  877. 
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circumstances  of  that  ca«e  were  exceptional.  The  rule  ap,  ears 
to  be,  as  we  have  stated,  that  a  lambardar  cannot  of  himself 
execute  a  lease  of  land  beyond  such  term  as  the  circumstances 
of  the  particular  year  or  season  may  require.  We  therefore 
dismis  the  appeal  with  costs. 

Ap-paal  dismissed. 

Before  Mr.  Justice  Sir  George  Knox  and  Mr.  Ju»Hce  Aikman. 

SUNDAR  DEO  (Pliihtipf)  v.  BHaGWAN  DAS  A?fD  othbbs 

(Dbfbkdavti).* 

Act  No.  IX  0/1872  (Indian  Contract  ActJ^  section  178"  Pawnor  and  pawnee— 

Pawnor  not  owner  hut  having  a  right  to  poeeeseionSuit  Jy  owner  for 

declaration  of  hit  title. 

A  person  wlio  had  obtained  possession  of  certain  moynble  property 
belonging  to  a  minor  in  the  capacity  of  a  tmstee,  and  who  had  been  allowed 
to  retain  possession  of  snch  property  after  the  minor  came  of  age,  pawned 
some  of  it  to  persons  who  were  found  to  haye  acted,  negligently  perhaps,  but 
honestly  and  in  good  faith.  Meld  that  the  pledge  was  valid,  but  the  owner 
was  entitled  to  a  declaration  of  his  right  to  redeem  the  articles  so  piwnod. 

Thi3  was  a  suit  brought  for  a  declaration  of  the  plaintiff's 
right  to  redeem  certain  property,  which  had  been  pawned  under 
the  following  circumstances.  According  to  the  plaiot  his  grand- 
father  left  the  plaintiff  at  the  time  of  his  death  a  minor  and  not 
At  to  manage  his  affairs,  and  therefore  he  appointed  Babu  Ki^han 
Dat  an  agent  and  made  over  all  the  jewelry  and  property  to  him 
in  trust  for  the  plaintiff.  The  plaintiff  attained  majority,  but 
allowed  the  defendant  to  continue  in  possession  of  the  aforesaid 
property  on  his  behalf.  He  subsequently  found  out  that  a 
considerable  portion  of  the  property  had  been  pawned  by  Kishan 
Dat  through  Lachmi  Nandan,  another  of  the  respondents  and 
brother-in-law  of  Kishan  Dat,  to  the  other  three  respondents.' 
Kishan  Dat  and  Lachhmi  Nandan  were  prosecuted  and  convict- 
ed of  embezzlement  with  regard  to  the  said  property.  The 
ornaments  were  during  the  criminal  trial  deposited  in  the 
Criminal  Court.  This  suit  was  brought  under  the  direction  of 
that  Court  to  declare  the  plaintiff's  right  to  possession  of  them. 
The  Court  of  first  instance  (Subordinate  Judge  of  Agra)  gave 
the  plaintiff  a  declaration  that  the  plaintiff  was  entitled  to  redeem 

•  Second  Appeal  No.  W6  of  1906  from  a  oecree  of  A.  B.  Bruce,  District 
Judge  of  Agra,  dated  the  29tli  of  September  190<,  confirming  a  deeree  of 
Shaakar  h^.  Subordinate  Judge  of  Agra,  dated  the  l^Oth  of  April  1906. 
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the  ornaments  in  dispute,  with  one  exceptioD,  upon  payment  of 
the  money  which  might  be  stall  due  in  respect  of  the  ornaments 
pawned  by  Kiahan  Dat  through  Lachhmi  Nandan,  and  that 
Kishan  Dat  and  Lachhmi  Nandan  were  liable  to  the  plaintiff  for 
such  amount  as  he  might  pay.  On  appeal  the  District  Judge 
confirmed  the  decree  of  the  first  Court.  The  plaintiff  appealed  to 
the  High  CJourt. 

The  Hon'ble  Pandit  Sumdar  Lai  and  Pandit  Baldeo  Bam 
Dave  for  the  appellant. 

Pandit  Moii  Lai  Nehru  and  Lala  Kedar  Nath^  for  the 
respondents. 

Ekox  and  AiKif  AN,  J  J.— The  appellant  in  this  second  appeal 
was  plaintiff  in  the  Court  of  first  instance.    According  to  the 
plaint  his  grandfather  left  the  plaintiff  at    the    time    of   his 
death  a  minor  and  not   fit  to  manage  his  affairs,  and  therefore 
he  appointed  Babu  Kishan  Dat  an  agent  and  made  over  all 
the  jewelry  and  property  to  him  in  trust  for  the  plaintiff.    ITie 
plaintiff  attained  majority,  but  allowed  the  defendant  to  continue 
in  possession  of  the  aforsaid  property  on  his  behalf.    He  subse- 
quently found  out  that  a  considerable  portion  of  the  property  had 
been  piwned  by  Kishan  Dat  through  Lachhmi  Nandan,  another 
of  the  resi)ond6nts  and  brother-in-law  of  Kishan  Dat,  to  the 
other  three  respondents.    Kishan    Dat  and    Lachhmi  *  Nandan 
have  been   prosecuted    and    convicted    of    embezzlement   with 
regard  to  the  said  property.    The  ornaments  had  during  the 
criminal  trial  been  deposited  in  the  Criminal  Court.    This  suit 
was  brought  under  the  direction  of  that  Court  to  declare  the 
.plaintiff's  right  to  possession  of  them.     The  Court  of  first  in- 
stance gave  the  plaintiff  a  declaration  that  the  plaintiff  was 
entitled  to  redeem  the  ornaments  in  dispute,  with  one  excep- 
tion, upon  payment  of  the  money  which  might  be  still  due  in 
respect  of  the  ornaments  pawned  by  Kishan  Dat  through  Lachhmi 
Nandan,  and  that  Kishan  Dat  and  Lachhmi  Nandan  were  liable 
to  the  plaintiff  for  such  amount  as  he  might  pay.    On  appeal  the 
learned  District  Judge  coo  firmed  the  decree  of  the  first  Court.  He 
found  that  Kishan  Dat's  possession  over  the  property  was  not 
acquii*ed  by  any  offence  or  fraud  and  that  the  pawnees  acted  in 
good  faith.    He  applied  the  law  as  contsined  io  section  178  of 
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Aot  No.  IX  of  1872.  The  plaintiff  oomes  here  in  second 
appeal  and  contends  that  Kishan  Dat  was  not  in  possession  of  the 
jewelry  pawned  within  the  meaning  of  section  178  of  Act  No. 
IX  of  1872  and  that  neither  Kishan  Dat  nor  Lachhmi  Nandan 
had  any  authority  to  pawn  the  jewelry.  The  case  has  been  very 
ably  argued  by  the  learned  advocate  for  the  appellant  and  our 
attention  has  been  called  to  several  rulings.  None  of  these  is 
exactly  on  all  fours  with  the  circumstanced  of  the  preent  case,  and 
there  is  no  ruling  that  we  can  find  by  this  Court.  The  seetfon  is 
undoubtedly  a  diffiould  one  to  construe^  especially  when  taken  in 
connection  with  the  language  of  section  179  of  the  same  Act. 
Having  regard  to  the  findings  by  the  lower  appellate  Court  we 
think  that  the  case  does  fall  within  the  provisions  of  section  178 
and  that  the  pawnees  are  protected  by  the  provisions  of  that 
section.    We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
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£«/ar$  Sir  John  SianUff,  Knight,  Chief  Jnstio;  and  Mr.  JnHiee  Sir  William 

Surkitt. 
JANKI  PRASAD  SINGH  (Plaintivv)  v.  BALDEO  PBASAD  ahd  othbbi 

(DlVBVDAHTB).* 

Act  Vo.  IX  of  1872  f  Indian  Contract  Aot  J,  seeliont  69  and  70— '<  Person 
intofoetod  in  ih§  payment  of  money  **^Volunteer— Civil  Procedure  Code, 
eeetion  288. 

The  pUintiifs,  alleging  themselTet  to  be  the  parchasers  of  the  mort- 
gsgeet'  righte  in  certain  lind*  p&id  the  amoant  of  a  decree  agAinsb  the 
mortgagee  in  order  to  taTe  the  property  from  sale.  Bat  it  had  been  already 
fonnd  in  a  tnit  nnder  section  288  of  the  Code  of  Ciyil  Procedure,  that  the 
■ale  to  the  plaintiff i  waa  flctitioot  and  inoperatiye.  Seld  that  the  plaintiffs 
were  not  entitled  to  reoorer  the  amoant  paid  as  aboye  described  from  their 
Tenders.  Bam  Tuhnl  Sinyh  y.  Bieeewar  Lall  Sahoo  (1)  and  Chedi  Lai  y. 
Bhag^am  Dae  (2),  referred  to. 

The  defendants  in  this  case  executed  a  sale  deed  purporting  to 
convey  to  the  plaintiffs  their  mortgagee  rights  in  certain  lands  in 
mausa  Khampar.  One  Bhikari  Teli  in  execution  of  a  money 
decree  against  the  defendants  attached  their  mortgagee  interest. 
The  plaintiffs  objected  in  the  execution  department,  but  their 

•  Second  Appeal  No.  1118  of  1906,  from  a  decree  of  B.  L.  H.  Clarke, 
Die triet  Jadge  of  Qjrakhpar,  d«ted  the  89th  of  August  1906,  conflrminff  a 
decree  of  U%SXi  Prasid,  Munsif  of  Ddoria,  dated  the  25th  of    Jane  1906. 

(1)  (1876)  L.  B.,  2  L  A.«  18L       {%)  (1838)  L  L.  B.«  U  AU.,  284. 
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objection  was  dL^allowed.  They  then  filed  a  suit  under  section 
283  of  the  Code  of  Civil  Procedure,  but  that  suit  was  decided 
against  them  on  the  finding  that  the  sale  under  which  they  claimed 
WHS  purely  fictitious,  and  that  decree  became  final.  Notwith- 
standing this,  the  plaintiflTs  paid  up  the  amount  of  Bhikari  Teli's 
decree,  and  then  brought  the  present  suit  against  their  vendors  to 
recover  the  sum  so  paid.  The  Court  of  first  instance  (Muusif  of 
Deoria)  dismissed  the  suit,  and  this  decree  was  in  appeal  affirmed 
by  the  District  Judge.  The  plaintiff  appealed  to  the  High 
Court. 

Mr.  W.  Wallach  and  Munshi  Gulzari  Lal^  for  the  appellant. 

Mr.  M.  L.  Agarimila  and  Munshi  Qovind  Prasad,  for  the 
respondent. 

Stanley,  C.J.,  and  Burkitt,  J. — We  think  that  the  decision 
of  the  Courts  below  is  correct.  The  plaintiff  appellant  has  been 
able  to  establish  no  such  relationship  existing  between  him  and 
the  defendants  as  would  justify  the  payment  of  the  money  which 
he  now  seeks  to  recover.  It  has  been  found  by  the  Courts  below 
that  the  assignment  made  to  him  of  the  mortgagee  rights  of  the 
defendants  was  fictitious  and  collusive,  and  consequently  the  judg- 
ment creditors  of  the  assignors  had  a  right  to  sell  those  mortgagee 
rights  in  execution  of  their  decree.  We  do  not  think  that  section 
69  or  section  70  of  the  Contract  Act  helps  the  appellants.  As 
regards  section  69,  a  party  who  makes  a  payment  on  behalf  of 
another,  before  he  can  recover  the  amount  so  paid,  must  show 
that  he  had  an  interest  in  making  the  payment.  Their  Lord- 
ships of  the  Privy  Council  in  dealing  with  the  rights  of  parties 
making  payments  observed,  in  the  case  ot  Ram  Tuhul  Singh  v. 
Biseswar  Lall  Sahoo  {1) : — *' It  is  not  in  every  case  in  which 
a  man  has  benefited  by  the  money  of  another  that  an  obligation 
to  repay  that  money  arises.  The  question  is  not  to  be  deter- 
mined by  nice  considerations  of  what  may  be  fair  and  proper 
according  to  the  highest  morality.  To  support  such  a  suit  there 
must  be  an  obligation  express  or  implied  to  repay.  It  is  well 
settled  that  there  is  no  such  obligation  in  the  case  of  a  voluntary 
payment  by  A  of  B's  debt.*^  Now  in  this  case,  in  view  of  the 
facts  which  have  been  found  by   the  Courts  below,  we  cannot 

(1)  (IS75)  L.  E.,  2  L  i..,  181* 
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discover  that  there  was  any  obKgation,  either  express  or 
implied  on  the  part  of  the  appellant  to  paj  the  debt  of  the 
respondents.  The  case  therefore  does  not  fall  within  the  purview 
of  section  69  of  the  Contract  Act.  Nor  does  it  fall  within  section 
70.  In  the  case  of  Chedi  Lai  v.  Bhagwan  Das  (1),  it  was  held 
by  a  Bench  of  this  Court  that  by  the  use  of  the  word  "lawfully  " 
in  section  70  of  the  Contract  Act,  the  Legislature  had  in  con* 
templation  oases  in  which  a  person  held  such  a  relation  to 
another  as  either  directly  to  create,  or  such  as  would  justify,  the 
inference  that  by  some  act  done  for  another  person,  the  person 
doing  the  act  was  entitled  to  look  for  compensation  to  the  person 
for  whom  it  wa^  d  jne.  In  his  judgment  Straight,  J.,  observed  : 
— ^'  If  the  plaintiffs  as  mere  volunteers  chose  to  put  their  hands 
into  their  pockets  and  to  pay  a  sum  of  money,  not  for  the  defen- 
dants but  for  themselves,  that  was  their  own  look-out,  and  they 
cannot  now  claim  the  benefit  of  section  70.''  We  think  upon 
the  facts,  therefore,  that  the  payment  made  by  the  appellant 
was  a  purely  voluntary  payment,  and  possibly  was  made^  as  is 
suggested  by  tha  Courts  below,  with  aome  sinister  object.  We 
dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

Sefor§  Sir  John  Stanley ^  Knight ^  Chief  Jm8tic€,  and  Mr,  Juttie$  Sir  William 

Burkitt. 

LaCHMAN  das  (Plaiktiff)  v.  ABPABEASH  ^^Dbfbkdavt)  • 

Civil  Froeedure  Code,  section  508 — Arbitration^-'Order  of  reference  not  fix* 

ing  a  period  within  which  the  award  ie  to  he  made  ^Appeal, 

Where  an  order  of  reference  toarbitrfttion  made  by  a  Court  omiti  to  fix  a 

date  for  the  deliyery  of  the  award,  luch  omiision  ii  not  a  mere  irregularity, 

bat  11  a  defect  fatal  to  the  order  and  to  aH   iubieqaent   proceedings  founded 

thereon.     Chuha  Mai  t.  Eari  Earn  (2)  followed.     Eqja  Sar  Narain  Singh  Y. 

Chaudhrain  J3  hag  want  Kuar  (8)  referred  to. 

Ik  this  case  after  eviJence  had  been  given  in  a  suit  between 
the  parties  to  this  appeal  and  some  of  the  issues  in  the  case  had 
been  determined  by  the  Court,  and  there  remained  two  issues  only 
for   determination,    by    oonscDt  of  the  parties  the   matters    in 

*  First  Appeal  No.  30  of  1906  from  a  decree   of  Chajju  Mai,  Subordinate 
Judge  of  Aligarh,  dated  the  26 tn  of  September  1905. 

(1)  (1888)  I.  L.  R.,  11  All.,  284.        (2)  (1886)  I.  L.  K.,  8  All.,  548. 
(8)  ri891)  L.  K.,  18  I.  A.  55. 
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1908         differeooe  were  left  to  the  arbitration  of  two  gentlemen  who 
Lkonukx      happened  to  be  present  in  Court.     The  Court  there  and   then 

I>A8  passed  an  order  referring  the  matter  to  arbitration,  bnt  did  not, 

Abfab-  as  is  required  by  section  608  of  the  Code,  of  Civil  Procedure,  fix  a 
time  for  the  delivery  of  the  award  or  name  the  arbitrators.  The 
arbitrators  forthwith  proceeded  in  Court,  without  the  examination 
of  the  parties,  to  draw  up  an  award,  and  upon  the  reward  so 
drawn  up,  which  does  not  deal  specifically  with  the  two  issues 
which  remained  undetermined,  a  decree  was  passed.  The 
present  appeal  was  preferred  from  the  decree  so  passed  by  the 
plaintiff  in  the  suit. 

Mr.  B.  E.  O^Conor^  Babu  Durga  Charan  Banerji    and 
Munshi  Oulzari  Lai,  for  the  appellant. 

Pandit  Moti  Lai  Nehru  and  Pandit  Mohan  Lai  Nehru,  for 
the  respondent 

Stani^ey,  C.J.,  and  Buekitt,  J.— The  decree  in  this  case  in 
respect  of  which  the  appeal  before  us  has  been  preferred  was  pass- 
ed upon  a  so-called  award.  After  evidence  had  been  given  and 
some  of  the  issues  in  the  case  had  been  determined  by  the  Court, 
and  there  remained  two  issues  only  for  determination,  by  consent 
of  the  parties  the  matters  in  difference  were  left  to  the  arbitration 
of  two  gentlemen  who  happened  to  be  present  in  Court.  The 
Court  there  and  then  passed  an  order  referring  the  matter  to 
arbitration,  but  did  not,  as  is  required  by  section  508,  fix  a  time 
for  the  delivery  of  the  award  or  name  the  arbitrators.  The  arbi- 
trators forthwith  proceeded  in  Court,  without  the  examination  of 
the  parties,  to  draw  up  an  award,  and  upon  the  award  bo 
drawn  up,  which  does  not  deal  specifically  with  the  two  issues 
which  remained  undetermined,  a  decree  was  passed.  The  main 
objection  to  the  decree  which  was  so  passed  is  that  the  whole 
proceedings  were  irregular  owing  to  the  fact  that  the  provisions 
of  section  608  were  not  complied  with.  Other  objections  were 
also  raised,  with  which  we  think  it  unnecessary  to  deal.  If  the 
only  objection  were  in  respect  of  the  omission  to  fix  a  date  for 
the  delivery  of  the  award,  we  should  have  been  disposed  to 
regard  that  as  an  irregularity  which  would  be  cured  by  the 
acquiescence  of  the  parties  in  the  preparation  of  the  award  by  the 
arbitratorS|  were  it  not  for  the  clear  and  explicit  language  of 
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their  Lordships  of  fcho  Privy  Council.    Indeed  in  this  Court         1908 
there  is  a  deoision  of  a  Bench  tbat  the  omission  in  the  order  of  the      j^        ~" 
Court  to  fix  a  time  for  the  delivery  of  the  award  would  invalidate  Das 

the  award.    This  was  the  case  of  Chuha  Mai  v.  Hari  Bam  (1).       abpar. 
In  that  case  Oldfield   and  Brodhurst,   JJ.,  held  that  the  law         ^^■^* 
requires  that  there  shall  be  an  express  order  of  the  Court  fixing 
the  time  for  the  delivery  of  the  award,  for  extending  or  enlarg- 
ing such  time,  and  that  an  award  which  is  invalid  under  section 
521  of  the  Code  of  Civil  Procedure,  because  not  made  within 
the  period  allowed  by  the  Court,  is  not  an  award  upon  which  the 
Court  can  pass  a  decree,  and  a  decree  passed  in  accordance  with 
such  an  award  is  not  a  decree  in  accordance  with  an  award  from 
which  no  appeal  'lies.    The  Privy   Council  pronouncement  to 
which  we    have    referred    was  made  in  the  case  of  Raja  Ear 
Narain  Smgh  v.  ChaudhrainBhagwant  Kuar  (2).  Lord  Morris, 
delivering  the  judgment  of  the  Board,  observes  : — *' Their  Lord- 
ships are  of  opinion  that  section  508  is  not  merely  directory,  but 
that  it  is  mandatory  and  imperative.     Section  521  declares  that 
no  award  shall  be  valid  unless  made  within  the  period  allowed 
by  the  Court,  and  it  appears  to  their  Lordships  that  this  section 
would  be  rendered    inoperative  if  section    508  is  to  be  merely 
treated  as  directory."    In  view  of  the  statement  of   the  law    by 
their  Lordships  we  cannot  but  regard  the  proceedings  taken  in  this 
suit  as  being  obnoxious  to  the  mandatory  provisions  of  section 
508,  and  accordingly  we  must  allow  the  appeal.    Allowing  the 
appeal,  we  set  aside  the  decree  of  the  Court  below  and  remand 
the  suit  to  that  Court  under  section  562  of  the  Code  of  Civil  Pro- 
cedure with  directions  that  it  be  reinstated  in  its  original  num- 
ber in  the  file  of  pending  suits  and  be  disposed  of  according  to 
law.    Costs  here  and  hitherto  will  abide  the  event.    Objections 
have  been  filed  by  the  plaintiff  appellant  under  section  561  of 
the  Code.     These  objections  fall  to  the  ground  in  consequence  of 
our  deoision  on  the  appeal.     We  dismiss  them,  but  without  costs. 
Appeal  decreed  and  cause  remanded. 

(I)  (1880)  I.  L.  R.,  8  AU.,  64S.        (2)  (1891)  L.  E.,  18  I   A., 
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Fehmars  17,  ____^ 

B9for9  Sir  John  Sianlty,  Knight,  Chief  Juttice,  3fr,Ju8iice  Sir  William 

Burkitt,  and  Mr.Jmsiice  Aiiman, 

MUNIR-UN-NISSA  km  otbibb  (DBTBirDiVTs)  «.  AKBAB  KHAN 

(PLAIMTirF).* 

Ae^  No,  Xr 0/1877  f Indian  Limitation  Act),  schedule  II,  Articles  111  and 
IB2^ Limitation- Act  No.  IV  of  1882  (Transfer  of  Properly  Act),  section 
56(4)  {b)^Suit  hg  vendor  to  enforce  charge  for  unpaid  balance  of  purchase 
money. 

Meld  ihnt  a  luit  for  iho  enforcement  of  the  payment  of  .parchage  money 
by  lale  of  the  parchated  property  is  a  init  to  enforce  a  itatutory  charge 
diffdring  from  the  lien  which  an  unpiid  rendor  in  equity  postesied  for  the 
recovery  of  the  balance  of  hii  purchase  money  and  that  the  article  of  the 
Limitation  Act  applicable  it  article  132  and  not  article  111.  JFebh  t.  Mac 
pherson  (1),  Sar  Lai  t.  Muhawtdi  (2)  and  Ramakrishna  Ayyar  t.  Subrahmania 
Ayyen  (3)  followed     Baldeo  Prasad  T.  Jit  Singh  (4)  overruled. 

The  plaintiff  in  this  case^  one  Akbar  Khan  a  Tahsil  chap- 
rasi^  purchased  certain  property  at  auction  for  Rs.  25.  Find- 
ing some  difficulty  in  getting  possession  of  the  property,  the 
purchaser  consulted  a  pleader  of  the  name  of  Nazir  Husain, 
and  the  result  of  their  consultation  was  that  the  property  was  sold 
to  the  pleader's  wife  Musammat  Munir  un-nissa,  for  the  sum  of 
Rs.  4,000.  This  sale  took  place  on  the  31st  of  August  1892.  On 
the  29th  of  August  1904,  Akhar  Khan  institute  1  the  present  suit, 
admitting  the  receipt  of  Rs.  400  out  of  the  consideration  money, 
and  asking  for  a  decree  for  Rs.  3,C00.  The  Couit  of  first  instance 
(Subordinate^ Judge  of  Saharanpur)  gave  the  pluibtiff  a  decree 
for  Rs.  3,600.  The  defendants  appealed.  'J  he  lower  appellate 
Court  (District  Judge  of  Saharanpur)  with  some  modifications 
affirmed  the  decree  of  the  Court  of  first  instance  and  dismissed 
the  appeal.  The  defendants  appeale«l  to  the  High  Court.  On 
the  question  whether  or  not  the  plaintiff's  suit  was  barred  by 
limitation  the  appeal  was  referred  by  order  of  the  Chief  Justice, 
dated  the  3rd  of  January  1903,  to  a  bench  of  three  Judges. 

•Second  Appeal  No.  990  of  1906  from  a  decree  of  L  M  Stubbt.  District 
.^ndge  of  Saharanpur,  dated  the  24th  of  July  1906,  modifying  a  decree  of 
Nibal  Chandra,  Subordinate  Judge  of  Saharanpur,  dated  the  28th  of  March 

itooe. 

i\)  (1908)  1,  U  R.,  81  Calc,  67.         (8)  (1906)  I.  L.  B.,  29  Mad.,  806. 
{%)  (18W)  1.  L.  R.,  81  All.,  454,  (4)  Weekly  Notct,  1891,  p,  180, 
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Mr.  B.  E.  O'Conor,  Mr.  Muhammad  Ishaq  Kkan  and  Babu 
Jogntlro  Na^h  Chaudhr%  for  the  appellants. 

Mr.  A.  E,  RyveSy  Mr.  Abdul  Raoof  and  Dr.  Tej  Bahadur 
Sapru  lor  the  respon  lent. 

Stanley,  C.J.,  and  Burkitt  and  Aikman,  J  J. — ^This  api^eal 
arises  oud  of  a  suit  brought  by  a  vendor  to  enforce  payment  of 
the  balance  of  his  purchase  money  by  sale  of  the  purchased 
property.  The  main  question  raised  in  the  appeal  is  whetiicr 
article  111  of  schedule  II  to  the  Limitation  Act,  or  article 
132  is  applicable  to  the  case.  Article  111  provides  for  a  suit 
brought  by  a  vendor  of  immovable  property  to  enforce- his  lien 
for  unpaid  purchase  money  and  the  period  given  for  the  insti- 
tution of  a  suit  under  tbat  article  is  three  years.  Article  132 
provides  for  a  suit  to  enforce  payment  of  money  charged  upon 
immovable  property,  the  period  allowed  for  the  institution  of 
such  a  suit  being  12  years.  It  is  admitted  that  if  article  111 
is  applicable  to  this  case  the  suit  is  barred^  but  if  article  132 
applies  the  suit  has  been  brought  within  time. 

The  respondent's  case  is  that  the  suit  is  not  a  suit  to  enforce 
a  lien  within  the  meaning  of  article  111,  but  is  a  suit  to  enforce 
a  statutory  charge  created  by  section  55  of  the  Transfer  of 
Property  Act.  The  Courts  in  this  country  have  taken  varying 
views  upon  this  question,  the  Bombay  High  Court  holding  that 
article  132  was  the  article  applicable  to  a  case  of  the  kind, 
whilst,  until  quite  recently,  the  Madras  High  Court  held  that 
the  article  applicable  was  article  111.  In  this  High  Court  there 
were  also  conflicting  decisions.  In  the  case  of  Baldeo  Prasad 
Y.Jit  Si7igh{l)y  Edge,  O.J.,  and  Tyrrell,  J.,  held  that  article  111 
was  applicable.  But  in  a  later  case  we  find  a  carefully  consi- 
dered judgment  delivered  by  the  late  Sir  Arthur  Strachey,  the 
Court  consisting  of  himself  and  Banerji,  J.,  ruling  that  article  132 
applied.  This  was  the  case  of  Ear  Lai  v.  Muhawdi  {2).  In  a 
recent  case  in  the  Madras  High  Convt^Ram^hriahna  Ayyar 
v.  Svkbrahm,ania  Ayyen{Z) — the  question  was  again  considered, 
and  in  view  of  a  statement  of  the  law  by  their  Lordships  of  the 
Privy  Council  in  a  recent  case,  to  which  we  shall  presently 

(1)  Weelfly  Notes,  1891.  p  130.  (2)  (1899)  I    L.  R.,  21  All.,  464. 

(3)  (1905)  1.  L.  R.,  29  Mad.,  805. 
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refer,  the  Court  held,  overruliog  the  previous  decisions,  that 
article  132  was  the  article  applicable  to  a  suit  of  the  kind.  The 
case  to  which  the  learned  Judges  in  that  case  referred  is  the  case 
of  Webb  V.  Macpherson  (1).  In  that  case  their  Lordships,  at  pp, 
71  and  72,  referred  to  section  65  of  the  Transfer  of  Property 
Act,  which  provides  that  "in  the  absence  of  a  contract  to  the 
contrary  *^  *  ♦  the  seller  is  entitled,  where  the  ownership  of 
the  property  has  passed  to  the  buyer  before  payment  of  the 
whole  of  the  purchase  money,  to  a  charge  upon  the  property  in 
the  hands  of  the  buyer  for  the  amount  of  the  purchase  money  or 
any  part  thereof  remaining  unpaid  and  for  interest  on  such 
amount  or  part."  A  number  of  English  authorities  were  cited 
to  their  Lordships  in  that  case,  and  dealing  with  these  authorities 
they  observed,  at  page  72 ; — *'  No  doubt  English  cases  might  be 
useful  for  the  purpose  of  illustration,  but  it  must  be  pointed  out 
that  the  charge  which  the  vendor  obtains  under  the  Transfer  of 
Property  Act  is  different  in  its  origin  and  nature  from  the 
vendor's  lien  given  by  the  Courts  of  Equity  to  an  unpaid  vendor. 
That  lien  was  a  creation  of  the  Court  of  Equity  and  could  be  modi- 
fied to  the  circumstances  of  the  case  by  the  Court  of  Equity.  But 
in  the  present  case  there  is  a  statutory  charge.  The  law  of  India, 
speaking  broadly,  knows  nothing  of  the  distinction  between 
legal  and  equitable  property  in  the  sense  in  which  that  distinction 
was  understood  when  equity  was  administered  by  the  Court  of 
Chancery  in  England,  and  the  Transfer  of  Property  Act  gives  a 
statutory  charge  upon  the  estate  to  an  unpaid  vendor,  unless  it  be 
excluded  by  contract.  Such  a  charge  therefore  stands  in  quite 
a  different  position  from  a  vecdor's  lien.''  In  view  of  this 
language  of  their  Lordships  it  appears  to  us  that  we  must  take  it 
as  settled  that  a  claim  such  as  that  referred  to  in  the  present  case 
for  the  enforcement  of  the  payment  of  purchase  money  by  sale  of 
the  purchased  property  is  a  statutory  charge  differing  from  the  lien 
which  an  unpaid  vendor  in  equity  possessed  for  the  recovery 
of  the  balance  of  his  purchase  money  and  that  therefore  the  article 
of  the  Limitation  Act  applicable  to  this  suit  is  article  132. 

A  minor  question  which  has  been  raiFed  in  the  appeal  is  that, 
the  suit  having  been  dismissed  as  regards  one  of  the  defendant! 
(1)  (1903)  I.  L.  B.,  81  Calc,  67. 
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Nazir  Hosaioi  he  should  have  beeii  exempted  from  the  payment 
of  costs.  In  view,  however,  of  the  relationship  of  Na2ar  Husain 
to  the  vendee,  this  is  not  a  case  in  which  we  should  interfere 
with  the  decision  of  the  Court  below  on  the  question  of  costs. 

The  only  other  remaining  question  which  has  been  brought 
to  our  notice  is  the  following,  namely,  it  is  alleged  by  the  vendee 
that  fehe  paid  in  respect  of  prior  incumbrances  upon  the  pur- 
chased property  a  considerable  sum  of  money,  exceeding,  we  are 
told,  the  balance  of  the  purchase  money  due  by  her,  and  she 
claims  a  right  to  f^et  o3  the  money  so  paid  against  a  like  amount 
of  the  purchase  money.  The  deed  of  purchase  has  been  translat- 
ed for  us,  and  so  far  as  we  can  gather  there  is  no  provision  in  it 
that  the  vendee  should  be  liable  to  pay  off  subsisting  charges. 
On  the  contrary,  the  property  appears  to  have  been  sold  free 
from  incumbrances;  certainly  there  is  no  mention  of  any  existing 
incumbrances.  One  of  the  duties  of  a  vendor,  as  prescribed  by 
section  55  of  the  Transfer  of  Property  Act,  is  to  discharge, 
amongst  other  things,  all  incambranoes  on  the  property  existing 
at  the  date  of  the  sale  except  where  the  property  is  sold  subject 
to  incumbrances.  It  therefore  appears  to  us  that  the  vendee  is 
entitled,  if  bhe  paid  any  prior  incumbrance  which  the  vendor  was 
liable  to  pay,  to  set  off  the  amount  so  paid  against  a  proportionate 
part  of  the  balance  remaining  unpaid  of  the  purchase  money  or 
against  the  entire  balance  if  the  amount  so  paid  was  equal  to  or 
exceeded  the  balance.  Whether  or  not  any  money  has  been  paid 
in  respect  of  prior  incumbrances  by  the  vendee  has  not  been 
ascertained.  The  learned  District  Judge  says  in  the  course  of 
his  judgment  that  '^  if  it  be  found  that  the  defendant  appellant 
is  entitled  to  a  set-off  on  this  head,  it  will  be  necessary  to  have 
■this  point  determined,  as  the  lower  Coui-thas  recorded  no  finding 
upon  it"  In  the  view  which  the  learned  District  Judge  took  he 
did  not  go  into  this  question.  We  think  he  ought  to  have  done 
so,  and  before  we  finally  determine  this  appeal  we  must  refer  an 
issue  under  the  provisions  of  section  566  of  the  Code  of  Civil 
Procedure  for  determination  by  him.    The  issue  will  be  :— 

Whether  or  not  at  the  date  of  the  sale  to  the  vendee  appel- 
lant, any  incumbrances  on  the  purchased  property  were 
oatttanding,  and  if  so,  whether  the  defendant  vender 
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has  paid  any,  and  if  so,  what  amount  in  discharge  of 
those  ineumbranoes  ? 
We  accordingly  refer  this  issue  to  the  lower  appellate  Court, 
and  we  shall  ask  that  Court  to  determine  it  with  the  utmo&t 
expedition.  The  Court  will  take  such  relevant  evidence  as  the 
parties  may  tender.  On  return  of  the  finding  seven  days  will 
be  allowed  for  filing  ol jections.  We  shall  reserve  the  question 
of  costs  for  the  final  hearing. 

[On  this  issue  it  was  found  that  Munir-un-nissa  had  paid 
somewhat  more  than  the  amouut  of  the  unpaid  purchase  money. 
The  appeal  was  accordingly  decreej,  and  the  plaintiflPs  suit 
dismissed  with  costs  on  the  7th  of  April,  1908.] 

Appeal  decreed. 

APPELLATE  CIVIL. 


Before  Mr.  Justice  Banerji  and  Mr  Justice  Richards. 

NITA  BAM  (Objictob)  «.  THE  SECRETARY  OF  STATE  FOR  INDIA  IN 

COUNCIL  (Opposite  Fabtt).* 

ict  No.  I  of  1894  (Land  Acquisition  ActJ^  section  49  -"  House,  manufactory 
or  huilding^'^-'Acquisition  of 'part  only  required  —  Whether  whole  must  be 

purchased. 

Land  wliich  is  not  a  liouse^  manufactory  or  builiing  in  tlie  literal  tense, 
andwliicli  is  not  reasonably  required  for  the  full  and  unimpaired  use  of  a 
house,  manufactory  or  building  cannot  be  considered  as  p  irt  of  the  "house, 
manufactory  or  building"  within  the  meaning  of  section  49  of  Act  No.  I  of 
1894.  Whether  or  not  the  land  is  so  reasonably  required  is  a  question  of 
fact  depending  upon  the  particular  circumstances  of  each  case.  Khairati 
Lai  T.  The  Secretary  of  State  for  India  in  Council  (1)  distinguished. 

The  facts  of  this  case  are  as  follows  :^ 

The  Government  were  acquiring,  under  the  powers  conferred 
by  the  Land  Acquisition  Act,  1894,  a  small  piece  of  land  at  the 
end  of  a  garden  occupied  by  one  Nita  Ram.  The  piece  of  land 
was  situate  at  one  corner  at  the  extreme  end  of  the  garden  which 
was  used  in  connection  with  a  house.  Nita  Ram  objected  that, 
inasmuch  as  the  piece  of  land  was  part  of  the  garden,  it  was  a 
part  of  the  house  within  the  meaning  of  hection  49  of  the  Land 
Acquisition    Act   and  that  he  was  entitled  to    insist    that    the 

•First  Appeal  No.  43  of  1906  from  a  decree    of  L.   G.  £?ans,  District 
Judge  of  Saharanpur,  dated  the  18th  of  Decemher  1905. 
(l;  (1889)  I.  L.  B.,  11  All.,  878, 
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Government  should  take  the  whole  house  and  garden,  and  not 
merely  the  particular  bit  of  the  garden  which  was  necessary  for 
the  special  purpose  for  which  the  land  was  being  acquired.  No 
evidence  was  offered  by  either  side,  but  the  District  Judge  went 
and  inspected  the  locality  himself.  He  came  to  the  conclusion 
that  the  particular  piece  of  land  was  not  reasonably  required  for 
the  full  and  unimpaired  ase  of  the  house  occupied  by  Nita  Ram, 
and  in  this  view  he  decided  that  the  G^overnment  was  not  bound 
to  take  over  the  entire  house  and  garden.  From  this  decision 
Nita  Bam  appealed  to  the  High  Court. 

The  Hon'ble  Pandit  Sundar  Lai,  for  the  appellant. 
Mr.  A.  E,  RyveSy  for  the  respondent. 
Banerji  and   Richabds,   JJ. — ^This  is   an  appeal  from  a 
decree  of  the  District  Judge  of  Saharanpur  upon  a  reference  to 
him  under  section  49  of  the  Land  Acquisition  Act.     The  Govern- 
ment were  acquiring,  under  the  powers  conferred  by  the  Act,  a 
small  piece  of  land  at  the  end  of  a  garden  occupied  by  Nita 
Ram.     We  expressly  refrain  from  any  expression  of  opinion  as 
to  the  nature  of  Nita  Ram's  occupancy.    That  question  is  not 
before  us.   The  piece  of  land  is  situate  at  one  corner  at  the  extreme 
end  of  the  garden  which  is  used  in  connection  with  the  house. 
Ihe  appellant  contends  here,  as  he  clearly  contended  before  the 
District  Judge,  that,  inasmuch  as  the  piece  of  land  was  part  of 
the  garden,  it  was  a  part  of  the  house  within  the  meaning  of 
section  49  of  the  Laud  Acquisition  Act  and  that  the  owner  of  the 
property  was  entitled  to  insist  that  the  Government  should  take 
the  whole  house  and  garden,  not  merely  the  particular  bit  of  the 
garden  which  was  necessary  for  the  special  purpose  for  which  the 
land  was  being  acquired.    No  evidence  was  offered  by  either  side, 
but  the  learned  District  Judge  went  and  inspected  the  locality  him- 
self.   He  clearly  came  to  t)ie  conclusion  that  the  particular  piece 
of  land  was  not  reasonably  required  for  the  full  and  unimpaired 
use  of  the  house  occupied  by  Nita  Ram,  and  in  this  view  he 
decided  that  the  Government  was  not  bound  to  take  over  the 
entire  house  and  garden.    In  our  opinion,  once  he  came  to  the  con- 
clusion that  the  plot  to  be  acquired  was  not  reasonably  required 
for  the  full  and  unimpaired  use  of  the  house,  his  decision  was 
perfectly  correct.    A  case  has  been  cited  to  us  in  support  of  the 
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contention  of  the  appellant  that  the   entire  house  and  garden 
should  be  taken.    That  is  the  case  of  Khairati  Lai  y.     The 
Secretary  of  State  for  India  (1).    In  that  case,  the  facts  of 
which  differed  oonsiderablj  from  the  facts  of  the  present  case,  a 
Bench  of  this   Court    held    that    where  the   Government  were 
compulsorily  acquiring  certain  out-oflBces  in  a  compound,  the 
owner  eould  insist  upon  their  taking  the   whole.    That  ease, 
however,  was  decided  under  Act  No.  X  of  1879,  section  55. 
Section  65  of  that  Act  is  exactly  the  same  as  the  first  part  ofthe 
first  sub-section  of  section  49  of  Act  No.  I  of  1894.     But  sub-sec- 
tion I  of  section  49  of  Act  No.   I  of  1894  contains  the  following 
additional  provision  :— '^  Provided  also  that  if  any  question  shall 
arise  as  to  whether  any  land  proposed  to  be  taken  under  this  Act 
does  or  not  form  part  of  a  house,  manufactory  or  building  within 
the    meaning   of  this    section,    the  Collector    shall    refer  the 
determination  of  such  question  to  the  Court  and  shall  not  take 
possession    of  such    land    until  after    the    question    has  been 
determined.     In  deciding  on  such  a  reference  the  Court  shall 
have  regard  to  the  question   whether   the  land  proposed  to  be 
taken  is  reasonably  required  for  the  full  and  unimpaired  use  of 
the  house,  manufactory  or  building.'' 

In  our  judgment  land  which  is  not  a  house,  manufitctory  or 
building  in  the  literal  sense  and  which  is  not  reasonably  required 
for  the  full  and  unimpaired  use  of  a  house,  manufactory  or 
building  cannot  be  considered  as  part  of  the  '^  house,  manufactory 
or  building ''  within  the  meaning  of  section  49  of  Act  No.  I  of 
1894.  Whether  or  not  the  land  is  so  reasonably  required  is  a 
question  of  fact  depending  upon  the  particular  circumstances  of 
each  case.  In  our  judgment  the  appeal  should  be  dismissed  and 
we  accordingly  dismiss  it  with  costs.  We  direct  that  these  costs 
should  include  Bs.  100,  which  we  hereby  fix  as  the  fee  of  the 
respondent's  counsel. 

Appeal  diemiseed. 

(1)  (1S89)  I.  L.  R.,  11  HL,  87S. 
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Before  l£r»  Juiiice  Aihnan  and  Mr.  Juitioe  Karamat  Mutein,  ^^Qg 

SHEO  PBASAD  akd  avothvb  (Dsobbb-holdbbi)  v.  INDAB  BAHADUR         February  26. 

SINGH  AHD  OTHBBB  (JUDOMIKT-DIBTOBS).  •  * 

JEsecution  of  decree -^Limitation"  Act  No.  XV  of  IS77  ("Indian  Limitation 
Act  J,  schedule  IT,  article  179  (^)-^  Application  to  take  some  step  in  aid 
of  execution— Payment  of  process  fees. 

Held  that  the  mere  payment  of  procoss  feet  on  an  application  for  ezeca- 
tion,  unaccompanied  hy  any  application  asking  the  Court  to  take  some  specific 
action,  will  not  have  the  effect  of  Riring  a  fresh  starting-point  for  limitation 
within  the  meaning  of  article  179  (4)  of  the  second  schedule  to  the  Indian 
Limitation  Act,  1877.     Thahur  Bam  T.  Eatwaru  Bam  (1)  followed.     Vijigara* 
Shavalm  Naidu  v.  Sriwitasaln  Naidu  (2)  distinguished. 
The  facts  of  this  case  are  as  follows  : — 
Au  application  was  presented  within  time  for  attachment  of 
certain  house  property.     An  objection  was  filed  to  this  attach- 
ment, which  was  rejected  on  the  18th  December  1903.    On  the 
12th  of  January  1904  the  objectors  instituted  a  regular  suit.     In 
consequence  of  this  suit  the  Court  postponed  the  sale  of  the  pro- 
perty and  struck  off  the  application.     On  the  7th  September  1904 
the  suit   was  dismissed,   but  on  appeal  it  was  decreed   by  the 
District  Judge.     The  decree-holders  preferred  a  second  appeal 
to  the  High  Court,  which  was  decided  in  their  favour.     Whilst 
the  case  was  pending  in^this  Court  the  decree-holders,  as  a  matt;er 
of  precautioui  applied  for  the  arrest  of  the  judgment- debtor.    This 
application  has  been  rejected  by  the  Court  bebw  on  the  ground 
that  there  had  been  no  application  to  the  Court  to  take  any  step 
in  aid  of  the  execution  within  three  years  previously  to  the  appli* 
cation  for  arrest.    The  decree-holders  appealed  to  the  High  Court 
contending  that  this  application  was  not  barred  by  limitation.  ^ 

Mr.  F.  Wallach  and  Munshi  OokuL  Prasad ^  for  the  appel- 
lants. 

The  Hon'ble  Pandit  Sundar  Lai,  for  the  respondents. 
AiKiiAK  and  Kabamat  Husein,  JJ. —  This  is  a  decree- 
holder's  appeal  in  proceedings  arising  out  of  the  execution  of 
the  decree.  An  application  was  presented  within  time  for 
attachment  of  certain  house  property.  An  objection  was  filed 
to  this  attachment,  which  was  rejected  on  the  18th  December 

•First  Appeal  No.  140  of  1907  from  »  decree  of  Amjad  UlUh,  Subordi- 
nate Judge  of  MiriApor,  dated  the  9th  of  February  1907. 

(t)  (1900)  !•  Ii.  R.423  Ali;.8W.        (2)  (J906)  I.  L.  B ,  28  Mad^  399, 
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1903.  On  the  12th  of  January  1904  the  objectors  instituted  a 
regular  suit.  In  consequence  of  this  suit  the  Court  postponed 
the  sale  of  the  property  and  struck  off  the  application.  On 
the  7th  September  1904  the  suit  was  dismissed,  but  on  appeal 
it  was  decreed  by  the  District  Judge.  The  decree- hold  era 
preferred  a  second  appeal  to  tlis  Court,  which  has  been  decided 
in  their  favour.  WhiLt  the  case  was  pending  in  this  Court  the 
decree- holders,  as  a  matter  of  precaution,  applied  for  the  arrest 
of  the  judgment- debtors.  This  application  has  been  rejected  by 
the  Court  below  on  the  ground  that  there  had  been  no  applica- 
tion to  the  Court  to  take  any  step  in  aid  of  the  execution  within 
thi-ee  years  previously  to  the  application  for  arrest. 

The  decree-holders  come  here  in  appeal.  The  learned 
counsel  who  appears  for  them  relies  on  the  payment  of  pro- 
cess fees  made  on  his  application  to  attach  the  hou>e  within 
three  years  of  the  present  application  to  arrest.  In  support  of 
this  case  he  refers  to  a  decision  of  the  Madras  High  Court— 
Vijiaraghavalu  Naidu  v.  Srinivasalu  Naidu  (1).  That  case 
is  in  our  judgment  distinguishable  from  the  present,  as  it  appears 
that  the  document  along  with  which  the  process  fees  were  deposit- 
ed did  ask  the  Court  to  issue  a  sale  proclamation :  it  clearly 
therefore  fell  within  the  language  of  article  179(4)  of  the 
second  schedule  of  the  Limitation  Act.  In  this  case  when  the 
process  fees  were  paid  no  application  was  made  to  the  Court  to  do 
anything.  The  decision  of  our  brother  Banerji  in  Thakur 
Ram  V.  Katwaru  Ram  (2)  supports  the  view  taken  by  the 
Court  below,  and  with  that  decision  we  are  in  accord. 

At  the  same  time  we  are  of  opinion  that  the  order  now  under 
appeal  has  not  the  effect  of  deciding  that  the  decree  has  become 
time-barred.  As  Faid  above,  the  application  to  attach  and  sell 
the  house  property  was  made  within  time.  The  granting  of 
that  application  was  suspended,  not  from  any  fault  of  the  decree 
holders,  but  owing  to  the  institution  of  the  suit  referred  to 
above. 

That  suit  has  been  finally  decided  in  the  decree-holders' 
favour  by  this  Court  on  the  6th  January  1907,  and  the  dismissal 
of  the  application  for  arrest  made  while    the    application   for 

(1)  (1905)  I.  L.  R..  28  MiwL,  8^9.        (2)  (1900)  I.  L.\fU,  23  All..  868. 
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attachment  and  sale  was  in  suspense  will  not,  in  our  opinion, 
have  the  effect  of  preventing  the  decree-holders  from  exercising 
their  right,  now  that  the  suit  instituted  by  the  objectors  has  been 
decided  in  their  favour,  to  ask  the  Court  to  go  on  with  the 
application  for  attachment  and  sale,  which  must  be  deemed  to 
have  been  in  suspense  pending  the  decision  of  the  suit.  Ihe 
order  under  appeal,  however,  cannot  successfully  be  assailed, 
and  we  dismiss  this  appeal.  Under  the  circumstances  we  make 
no  order  as  to  costs. 

Appeal  dismissed. 

Before  Sir  John  Stanley,  Knight,  Chief  Jueiice,  snd  Mr.  Juttiee  Sir  JTilliiim 

Bmrkitt, 

8HAHBAZ  KHAN  AVD  othibb  (Plaivtivts)!?.  UMRAO  PUBI  Avd  othbbs 

(DBVBVDAVTg).^ 

Puhlie  mtiiance-^  Killing  of  eowe  hy  Muhammadane — Cuetom, 
Under  certain  limitations  the  slaughtering  of  kine  hy  Muhammadans  it  not 
iUegal.  It  it  the  legal  right  of  every  person  to  m:ike  such  use  of  hit  own 
property  as  he  may  think  fit,  provided  that  in  so  doing  he  does  not  cause  real 
injury  to  others  or  offend  against  the  law,  even  though  he  may  therehy  hurt 
the  susceptihilities  of  bthors.  The  right  of  Mahammadans  to  slaughter  kine 
is  one  to  which  they  are  legally  entitled  irrespective  of  custom,  and  it  is  only 
when  they  abuse  the  right  that  its  exercise  can  be  interfered  with.  MuttMtnira 
V.  Queen'Emprea  (1),  Queen^Emprea  v.  Byrmmji  Sdalji  (2),  Qmeen' 
JSmpreu  v.  Zaki'ud'din  (3),  Queen^Brnpreee  t.  Imam]  AH  (4),  Bomeeh  Chunder 
Sannyal  v.  Miru  Mandal  (5)  and  Sadjee  Muthur  AH  t.  Bmrndowree  Sahoo 
(6)  referred  to. 

This  was  a  suit  brought  by  certain  Muhammadan  inhabitants 
of  the  village  of  Behta  Goshain  in  the  district  of  Budaun  asking 
for  a  declaration  of  their  right  to  slaughter  cows  within  their  own 
premises  in  the  village  for  the  purpose  of  dailj  food  as  well  as 
for  sacrifice  under  any  limitation  or  otherwise.  The  circum- 
stances which  led  to  the  institution  of  the  suit  are  detailed  in  the 
judgment  of  the  Court,  but,  briefly,  the  suit  was  instituted 
in  consequence  of  certain  Hindus  having  procured  from  the 
District  Magistrate  of  Budaun  an  order  prohibiting  the  slaughter 
of  cattle  altogether  in  the  village  of  Behta  Goshain.  The  defen- 
dants denied  the  right  claimed  by  the  plaintiffs  and  put  forward 

*  First  Appeal  No.  247  of  1905  from  a  decree   of  L.  H.  Turner,  District 
Judge  of  Shahjahanpur,  dated  the  22nd  of  July  1906. 

(1)  (1884)  I.  L.  B.,  7  Mad.,  690.  (4)  (1887)  I.  L.  R.,  10  All.,  150. 

(2)  (1887)  I.  L.  B.,  12  Bom.,  487.        (5)  (1890)  I.  L.  B.,  17  Calc,  85S. 
(8)  (1887)  I.  U  B.,  10  AU^44.  (6)  (1876)  25  W.B.,  Cr.  B.,  72. 
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the  case  that  there  was  no  custom  of  slaaghteriog  or  saorificlng 
cows  in  their  village;  and  that  the  plaintiffs  were  not  competent 
to  do  anywhere  in  the  village,  any  act  which  might  be  injurious 
or  annoying  to  the  defendants  or  repugnant  to  their  religious 
feelings.  They  also  denied  that  a  suit  of  the  kind  was  cognizable 
by  a  Civil  Court.  The  suit  was  tried  by  the  District  Judge  of 
Shahjahanpur,  who  found  that  the  suit  was  cognizable  by  a  Civil 
Court,  but  dismissed  it  upon  the  ground  that  the  plaintiffs  had 
failed  to  prove  the  existence  of  any  such  custom  of  slaughtering 
cows,  either  for  food  or  sacrifice,-  as  would  entitle  them  to  the 
decree  they  asked  for.  He  further  found  that  the  plaintiffs 
could  in  no  case  be  entitled  to  a  declaration  as  against  the  world 
of  their  right  to  slaughter  cattle.  The  plaintiffs  appealed  against 
the  dismissal  of  their  suit  to  the  High  Court 

Maulvi  Ohulam  Mujtaba  and  Maulvi  Muhammad  Ishaq, 
for  the  appellants. 

Dr.  Tej  Bahadur  8apru,  for  the  respondents. 

Stanley,  C. J.,  and  Burkitt,  J.— The  litigation  which  has 
led  to  this  appeal  might,  we  think,  have  been  avoided  by  the 
exercise  of  some  common  sense  and  toleration.  The  question 
before  us  ?s  whether  the  members  of  the  Muhammadan  commun- 
ity in  the  village  of  Behta  Goshain  in  the  district  of  Budaun  have 
a  right  to  slaughter  cows  within  their  own  premises  in  the  village 
for  the  purpose  of  daily  food  as  well  as  for  sacrifice  under  any 
limitation  or  otherwise.  The  village  in  question  has  a  population 
of  about  3,000,  of  whom  less  than  a  thousand  are  Muhammadans 
and  the  remainder  Hindus.  The  defendants  on  the  16th  of 
November  1903  applied  to  the  District  Magistrate  of  Budaun 
for  an  order  that  the  Muhammadans  in  the  village  might  be 
forlndden  to  slaughter  kine  in  the  village.  A  charge  was  there- 
upon preferred  against  the  plaintiff  Shabhaz  Khan  and  others, 
purporting  to  be  under  section  107  of  the  Code  of  Criminal 
Procedure.  On  the  6th  of  December  1903,  the  District  Magis- 
trate passed  an  order  prohibiting  the  slaughter  of  any  cattle  in 
the  village.  In  his  order  he  states  as  follows  : — ^*  It  appears  that 
the  Hindus  far  outnumber  the  Muhammadans.  I  find  there  are 
other  villages  in  this  thana  circle  where  slaughter  never  takes 
place  and  where  it  would  be  strongly  objected  toy  %t  3ilsi  itfelf^ 
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fpr  instance.    There  is  In  fact  a  general  understanding  that  it         1908 
should  only  be  allowed  in  places  where  it  has  been  customary.       skahba* 
For  these  reasons  I  forbid  it  in  Bebta  Goshain. "     The  follow-        Khav 
ing  also  appears  in  the  order  : — "  As  there  is  some  ill-feeling   UMmioPumi. 
over  the  matter^  a  copy  of  this  order  is  to  go  to  the  Sub-Divi- 
sional Magistrate  with  a  view   to    proceedings    under  section 
107  of  the  Code   of  Criminal  Procedure.     If    any  action    is 
taken  the  leaders  of  both  sides  should  be  bound  over,  but  as  the 
Muhammadans  are  in  the  wrong  no  security  more  than  is  abso- 
lutely necessary  should  be  taken  from  the  Hindus. ''    Although 
this  order  purports  to  have  been  passed  under  section  107  it  is  clear 
that  it  was  not  an  order  under  that  section.    Whether  indeed  it 
is  anything  more  than  mere  brutumfulmen  it  is  difficult  to  say, 
but,  whatever  it  be^  it  is  clear  that  the  members  of  the  Muham- 
madan    community   in   the    village    of  Behta  Goshain  cannot 
slaughter  kine  except  at  the  risk  of  criminal  proceedings.    This 
order  of  the  Magistrate  was  confirmed  by  the  Commissioner  on  the 
18th  of  February  1904. 

The  plaintiffs,  feeling  aggrieved  at  the  prohibition  of  the 
exercise  of  what  they  conceived  to  be  their  legal  rights,  instituted 
the  suit  out  of  which  this  appeal  has  arisen. 

The  defendants  took  defence  and  denied  the  right  claimed  by 
the  plaintiffs  and  put  forward  the  case  that  there  was  no  custom 
of  slaughtering  or  sacrificing  cows  in  their  village,  and  that  the 
plaintiffs  were  not  competent  to  do  anywhere  in  the  village  any 
act  which  might  be  injurious  or  annoying  to  the  defendants  or 
repugnant  to  their  religious  feelings.  They  also  denied  that  a 
suit  of  the  kind  was  cognizable  in  the  Civil  Court.  The  learned 
District  Judge  decided  this  last  issue  in  favour  of  the  plaintiffs, 
and  we  think  rightly.  The  right  denied  was,  as  he  said,  a  right 
of  a  substantial  and  valuable  nature  and  not  of  the  nature  of  a 
right  tea  mere  dignity  or  privilege  unconnected  with  fees  or  emo- 
luments, such  as  were  dealt  with  in  the  cases  to  which  he  referred. 
He,  however,  dismissed  the  plaintiffs'  claim  on  the  ground  that 
they  had  failed  to  prove  that  they  had  continuously  slaughtered 
kine  for  consumption  at  the  slaughter-house  in  the  village,  or  had 
oontinuoosly  in  observance  of  the  sacrifice  of  kurbani  killed  kine 
Oa  the  X4-ul-Zaha  iii  thu  slaughtar-hoosA  or  in  thair  boosAc     T|iy 
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1908         burden  of  proviDg  such  custom  he  laid  upon  the  plaintiffs  and 
'"^ dismissed  the  suit.     He  further  found  that  the  plaintiffs  could  in 

Ss  ABB  AZ 

Kb^v        no  case  be  entitled  to  a  declaration  as  against  the  world  of  a 
UMiAoPuii.   right  to  slaughter  cattle. 

The  appeal  before  us  was  then  preferred,  and  the  main  conten- 
tion advanced  on  behalf  of  the  appellants  is  that  the  Court  below 
was  wrong  in  holding  that  the  suit  was  based  on  custom  alone; 
that  independently  of  any  custom  every  Muhammadan  has  a  right 
to  do  all  lawful  acts  with  and  upon  his  own  property,  and  if  any 
one  interfere  with  the  exercise  of  his  legal  rights  to  obtain  from  the 
Court  a  declaration  of  such  rights ;  that  the  killing  bf  cows  on  their 
own  land  not  being  an  unlawful  act,  the  plaintiffs  were  entitled 
to  a  decree  irrespective  of  any  custom  ;  and  further  that  the  Court 
below  was  wrong  in  holding  that  the  relief  sought  was  claimed 
against  the  whole  world  and  could  not  be  granted  as  against  the 
defendants  alone. 

Now  upon  the  main  question  we  should  in  the  first  place 
premise  that  the  slaughter  of  cattle  under  certain  circumstances 
would  be  a  public  nuisance,  and  it  might  also  be  obnoxious  to 
rules  and  regulations  lawfully  promulgated  for  observance  in  a 
town  or  village,  and  further  that  kine  must  not  be  slaughtered  in 
such  places  or  manner  as  to  be  a  nuisance  or  in  contravention  of 
any  such  rules  and  regulations.  We  may  also  say  that  it  is  in  the 
highest  degree  desirable  that  the  members  of  the  different  religioas 
persuasions  who  are  to  be  found  in  this  country  should,  in  the 
observance  of  their  religious  ceremonies  as  well  as  in  the  exercise 
of  their  lawful  rights,  show  respect  for  the  feelings  and  sentiments 
of  those  belonging  to  different  persuasions,  and  avoid  anything 
calculated  to  irritate  the  religious  susceptibilities  of  any  class  of 
the  community.  But  when  a  question  in  which  the  ordinary  rights 
of  property  are  involved  comes  before  us,  we  must,  before  we  can 
allow  those  rights  to  be  infringed,  endeavour  to  find  the  existence 
of  some  principle  or  rule  of  law  justifying  a  ruling  that  the  wishes 
or  susceptibilities  of  individuals  can  be  allowed  to  override  such 
rights.  Acts  calculated  to  offend  the  sentiments  of  a  class  do 
nob  necessarily  amount  to  a  public  nuisance.  Lex  non  favet 
votia  delicatorum — The  law  makes  no  allowance  for  the  suscep- 
tibilities of  the  hyper-sensitive.    In  our  judgment,  theui  we  shall 
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deal  simply  with  the  broad  question  whether  the  right  to  slaughter         1906 
kine  on  their  own  premises  by  Muhammadans  in  the  village  of      shahbax 
Behta  Goshain  is  illegal.     Turner,  C.J.,  in  the  case  of  Muttvmvira        Krav 
V.  Quten-Empress  (1)  observed  : — ^^^A  public  nuisance  is  defited   umbao  pixbi. 
by  the  Penal  Code  as  an  act  or  omission  which  causes  any  common 
injury,  danger  or  annoyance  to  the  public  or  people  in  general 
who  dwell  or  occupy  property  in  the  vicinity,  or  which  must 
neoessarily  cause  obstruction,  danger  or  annoyance  to  persons  who 
may  have  occasion  to  use  any  public  right.     It  is  obvious  from 
the  language  of  the  Act  that  it  was  not  intended  to  apply  to  acts 
or  omissions  calculated  to  offend  the  sentiments  of  a  class.     In 
this    country  it    must    often  happen  that  acts  are  done  by  the 
followers  of  a  creed  which  must  be  offensive  to  the  sentiments  of 
those  who  follow  other  creeds.'^     In  the  case  of  Queen- Empress 
V.  Byramji  Edalji  (2)  an  accused  appealed  against  his  convic- 
tion of  an  offence  under  section  268  of  the  Indian  Penal  Code  in 
having  cut  up  in  his  verandah  meat  which  was  to  be  cooked  for 
a  dinner  party,  expo-ing  it  to  the  sight  of  persons  passing  along 
the  road,  among  whom  were  some  Jains,  whose  temple  was  close 
by.     The  Magistrate  had  found  the  accused  guilty  of  commit- 
ting a  public  nuisance,  on  the  ground  that  he  had  done  an  act  by 
which    several   persons   who   were   Jains    were   much  annoyed, 
they  having  a  great  repugnance  to  the  taking  of  life  under  any 
circumstances.     The  conviction  was  set  aside   by  Birdwood  and 
Parsons,  JJ.,  who  in  the  course  of  their  judgment  observed  that 
the  annoyance  complainsd  of  "  neither  did  nor  could  cause  any 
sensible  or  real  damage.     It  was  an  annoyance  merely  by  rea-on 
of  its  hurting  the  feelings   of  the  Jains,  who  have  a  repugnance 
to  the  killing  of  animals.     It  was  thus  of   the  nature  of   a  senti- 
mental grievance   which   could    be  felt  only  by    persons  holding 
certain  views  as  to  the  killing  of  animals.''    In  the  case  of  Queen^ 
Empress  v.  Zahi-ud-din  (3)  certain  Muhammadans  had  been  oon-% 
victed  on  a  charge  of  having  for  a  religious  purpose  killed  and  cut 
up  two  cows  before  sunrise  in  a  private   compound  partly    visible 
from  a  public  road,  the  killing  of  one  cow  being  witnessed  by 
a  Hindu.     It  was  held  by  Brodhurst,  J.,  on  an  application  for 

(1)  (1884)  I.  L.  R.,  7  MAd.,  590.        (i)  (1837)  I.  L.  B.,  12  Bom.,  437. 
(8)  (1837)  I.  L.  R.,  10  All.,  44. 
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revision  of  the  order  of  conviction  papsed  by  tVe  Magi'strate  under 
section  290  of  the  Indian  Penal  Code,  that  the  circunL^tanees 
proved  did  not  amount  to  the  conamission  of  a  public  nuisance  as 
defined  in  section  268  of  the  Code.  Further,  in  the  case  of  Queen^ 
Empress  v.  Imam  Ali  (1)  it  was  held  by  a  Full  Bench  of  this 
High  Court  that}  a  cow  was  not  '*  an  object  within  the  mean- 
ing of  section  295  of  the  Indian  Penal  Code/'  and  that  the 
slaughter  of  a  cow  wag  not  an  offencn  under  tfcat  section.  The 
decision  in  Romesh  Chunder  Sannyal  v.  Hiru  Mondal  (2)  is 
to  the  same  effect. 

In  an  earlier  case  in  the  Calcutta  High  Court,  namely, 
Hadjee  Mazhw  Ali  v.  OuTidowree  Sahoo  (3)  the  legality  of  an 
order  passed  by  a  Deputy  Magistrate  in  a  prosecution  under 
section  621  of  the  Criminal  Procedure  Code  then  in  force, 
in  which  he  treated  the  slaughter  of  cattle  as  a  nuisance  and 
ordered  its  discontinuance  within  a  private  enclosure  belonging 
to  some  Muhammadans^  was  considered.  Kemp  and  Glover,  JJ., 
held  that;  although  the  act  complained  of  might  be  shocking  to 
the  prejudices  of  Hindus,  it  could  not  properly  be  regarded  as  a 
nuisance,  and  that  at  any  rate,  the  act  being  done  in  a  private 
place  and  not  on  a  thoroughfare,  it  could  not  be  dealt  with 
under  section  621.  In  the  coarse  of  their  judgment  the  learned 
judges  say  '^  that  Hindus  should  object  with  all  their  strength 
to  the  killing  of  cows  in  an  enclosure  within  a  few  yards 
of  their  dwelling  is  natural  enough,  but  this  would  not 
make  such  killing  a  nuisanoe  in  the  legal  sense  of  the  term. 
The  animals  were  sacrificed  within  a  walled  enclosure;  no 
one  could  see  the  process  from  the  outside,  and  it  is  not  alleged 
that  the  sacrifices  were  made  occasion  for  noisy  or  riotous 
demonstrataon  which  could  affect  the  comfort  of  the  neigh- 
bours. It  was  simply  and  solely  a  matter  of  religious  feeling. 
.  The  complainant  had«  no  objection  to  other  animals  being 
sacrificed  within  the  enclosure  in  question;  he  even  suggested 
that  the  petitioners  might  kill  sheep  or  camels  there  if  they 
liked — what  he  objected  to    was  the  slaughter  of  the    sacred 


cow.' 


(I)  (1837)  I.  L.  R .  10  All..  150.        (2)  (1890)  I.  L.  B.,  17  Calc,  859. 
(8)  (1876)  26  W.  E.,  Cr.  B.  79. 
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The  same  question   came  before  a  Bench  of  this  Court  in  jgo^ 

Seoond  Appeal  No.  1023  of  1881  in  the  case  of  Baghubar  Dayal   ""T^ 

V,  Ameeran  Jahan  funreix)rted).  In  that  case  the  respondent  Khah 
Ameeran  Jahan  brought  a  suit  for  a  declaration  of  her  right  to  umbao  Pun, 
offer  a  cow  in  sacrifice  annually  on  certaiu  days  within  the  enclo- 
sure of  her  house^  and,  notwithstanding  an  order  of  the  Deputy 
Magistrate  forbidding  the  sacrifice^  a  decree  was  passed  in  her 
favour  whereby  the  defendants  were  restrained  from  interfering 
with  the  sacrifice  of  an  Id-ul-zuha  victim  of  any  kind  on  the 
premises  of  the  plaintiff  during  the  10th,  11th  and  12th  days  of 
the  month  of  Zilhig,  provided  that  the  sacrifice  should  be 
completed  within  the  inner  quadrangle  of  the  house  and  that 
from  the  commencement  to  the  completion  of  the  sacrifice  the 
outer  doors  of  the  house  should  be  kept  closed,  and  provided 
also  that  the  decree  should  have  no  effect  as  against  any  rule  or 
regulation  of  the  Municipality  of  Shahjahanpur,  the  town  in 
which  the  parties  resided,  which  might  thereafter  be  promulgated 
regarding  Id-ul-Zuha  sacrifices  in  general.  The  decision  of  the 
learned  officiating  Judge  was  affirmed  by  Brodhurst  and  Tyrrell, 
JJ.,  on  the  4th  of  May  1882. 

In  view  of  these  authorities  it  appears  to  us  indisputable  that 
under  certain  limitations  the  slaughtering  of  kine  by  Muham- 
madans  is  not  illegal.  It  is  the  legal  right  of  every  person  to 
make  such  use  of  his  own  property  as  he  may  think  fit,  provided 
that  in  doing  so  he  does  not  cause  real  injury  to  others  or 
offend  against  the  law,  even  though  he  may  thereby  hurt  the 
susceptibilities  of  others.  The  learned  District  Judge  was  wrong 
in  our  judgment  in  holding  that  the  onua  lay  upon  the  plaintiff 
appellants  of  proving  the  existence  of  a  custom  allowing  the 
slaughter  of  kine  in  their  village.  The  right  claimed  is  one  to 
which  they  are  legally  entitled  irrespective  of  custom,  and  it  is 
only  when  they  abuse  the  right  that  its  exercise  can  be  inter* 
fered  with. 

We  therefore  allow  the  appeal,  set  aside  the  decree  of  the 
Court  below  and  give  a  decree  to  tl^e  pl^intifls  declaring  that 
they  have  t  le  right  w^ich  they  claim,  namely,  to  slaughter  cows 
in  the  mazbah  belonging  to  them  in  Bchti  Gosliain  f  t  daily 
consumptioa  as  lUso  for  consumption  at  festivals,  and  in  their 
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houf  es  for  the  purpose  of  sacrifice,  provided  tbat  in  the  exercise 
of  such  right  they  do  not  commit  a  nuisance  or  offend  any  rule 
or  regulation  lawfully  promulgated  and  applicable  to  that  village. 
We  also  grant  an  injunction  restraining  the  defendants  from 
interfering  with  the  rights  of  the  plaintiffs  appellant?  as  above 
declared.  The  defendants  respondents  must  pay  the  costs  of  this 
appeal  as  also  the  costs  in  the  Court  below. 

Appeal  decreed. 


1908 
Fehrnary  26. 


Befcre  Mr.  Justice  Banerji  and  Mr,  Jutiiee  Bichardt, 
THAKUli  PRASAD  and  anotheb  (Plaintiffs)  «.  GAURIPAT  BAI 

AND   ANOTHEB    (DkFKNDANTS).* 

Act  yo.  VIII  of  1890  f  Guardians  and  Wards  Act  J,  sections  29  and  31 — Guar- 
dian and  minor—  Mortgage  of  minor's  projoerty  to  §ecure  a  loan  sanctioned 
by  the  Courts  Interest. 

In  aU  cases  where  sanction  is  given  for  the  raising  of  loans  on  the  secu- 
rity of  the  property  of  minors,  it  is  the  duty  of  the  Judge  granting  sanction 
to  specify  in  hiu  order  of  sanction  not  only  the  amount  to  be  raised  and  the 
property  to  be  mortgaged,  but  also  the  rate  of  interest,  or  at  least  the  maxi- 
mum rate  of  interest,  at  which  the  loins  are  to  be  raised.  If  nothing  is  said 
in  the  order  as  to  the  rate  of  interest,  the  lenders  are  entitled  only  to  a  reason- 
able rate  of  interest  on  the  moneys  adranccd.  Oanga  Terskad  8ahu  v. 
Maharani  Bibi  (1)  followed. 

The  facts  which  gave  rke  to  this  appeal  were  as  follows  : — 
The  suit  was  one  for  sale  upon  two  mortgages,  dated  respec- 
tively the  14th  and  the  18th  of  June  1897.  The  mortgages  were 
executed  by  one  Sripat  Kai  as  the  guardian  of  the  defendants 
respondents  Gauripat  Kai  and  Kamlapat  Rai  with  the  sanction  of 
the  District  Judge.  The  amount  of  the  first  mortgage  was 
Rs.  1,400  and  that  of  the  other  Rs.  1,800  and  they  car- 
ried interest  at  the  rate  of  Re.  1-8  per  cent,  per  mensem, 
that  is,  Rs.  18  per  cent,  per  annum.  The  learned  judge  in 
granting  sanction  for  the  raising  of  the  loans  permitted  the 
guardian  Sripat  Rai  to  raise  as  much  as  he  could  by  hypothecating 
a  one  anna  share,  though  he  directed  the  guardian  nob  to  spend 
more  than  Rs.  1,100  on  the  marriage  of  Gauripat  Rai,  the  first 
respondent  for  the  expenses  of  which  the  loan   was  to  be  raised* 


•  First  Appeal  No.  129  of  1906  from  a  decree  of  Ach  J  Bihari,  Subordinate 
Judge  of  Qorakbpur,  dated  the  8th  of  February  1906. 

(1)  (1884)  I,  L.  B„  11  Calc,  879* 
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The  Court  below  has  found  that  the  plaintiff  actually  paid 
Rs.  1,400  on  account  of  the  first  bond.  As  for  the  second  bond 
it  was  represented  to  the  Judge  that  Rs.  1,887  were  required  for 
redeeming  certain  ornaments  which  had  been  pawned  with  one 
Kali  Charan.  The  learned  Judge  sanctioned  the  raising  of  that 
loan,  and  the  ornaments  are  said  to  have  been  redeemed.  The 
Court  below  allowed  to  the  plaintiffs  interest  at  the  rate  of  12  per 
cent,  per  annum,  which  it  considered  to  be  recisonable,  and  reduced 
the  contractual  rate,  on  the  ground  that  the  District  Judge  in  sanc- 
tioning the  raising  of  the  loans  did  not  specify  the  rate  of 
interest  at  which  the  loans  were  to  be  taken.  The  plaintiffs 
appealed  to  the  High  Court  urging  that  they  were  entitled  to  the 
full  ontractnal  rate  of  interest  on  the  mortgages  in  suit. 

The  Hon'ble  Pandit  Madan  Mohan-  Malaviya  and  Munshi 
Oulzari  Lai,  for  the  appellant**. 

Mr.  Abdul  Raoof  and  Munshi  lahwar  Saran,  for  the 
respond  enti§. 

Banebji  and  Richabds,  J  J.—  This  was  a  suit  for  sale  upon  two 
mortgages,  dated  respectively  the  14th  and  the  18th  of  June  1897. 
'i'he  mortgages  were  executed  by  Sripat  Rai  as  the  guardian 
of  the  respondents  with  the  sanction  of  the  District  Judge.  The 
amount  of  the  first  mortgage  was  Rs.  1,400  and  that  of  the  other 
Rs.  1,800,  and  they  carried  into;  est  at  the  rate  of  Re.  1-8  per  cent, 
per  mensem,  that  is,  Rs.  18  per  cent,  per  annum.  The  learned 
Judge  in  granting  sanction  for  the  raising  of  the  loans  permitted 
the  guardian  Sripat  Rai  to  raise  as  much  as  he  could  by  hypothe- 
cating a  oue-anna  share,  though  he  directed  the  guardian  not  to 
spend  more  than  Rs.  1,100  on  the  marriage  of  Gauripat  Rai,  the 
first  respondent,  for  the  expenses  of  which  the  loan  was  to  be 
raised.  The  Court  below  has  found  thati  the  plaintiff  actually 
paid  Rs.  1,400  on  account  of  the  first  bond.  As  for  the  second 
bond,  it  was  represented  to  the  Judge  that  Rs.  1,887  were  requir- 
ed for  redeeming  certain  ornaments  which  had  been  pawned 
with  one  Kali  Charan.  The  learned  Judge  sanctioned  the  rais- 
ing of  that  loan;  and  the  ornaments  are  said  to  have  been  redeem- 
ed. The  Coort  below  allowed  to  the  plaintiffs  interest  at  the  rate 
of  12  per  cent,  per  annum,  which  it  considered  to  be  reasonable, 
imd  leduoed  the  oontraetual  rate,  on  the  gi'ound  that  the  District 
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Judge  in  sanctioning  the  raising  of  the  loans  did  not  specify  the 
rate  of  interest  at  whiob  the  loans  were  to  be  taken.  The  coarse 
adopted  by  the  Court  below  is  justified  by  the  ruling  of  their 
Lordships  of  the  Privy  Council  in  Oanga  Pershad  8ahu  v. 
Maharani  Bibi  (1). 

We  are  of  opinion  that  in  all  cases  where  sanction  is  given  for 
the  raising  of  loans  on  the  secarity  of  the  property  of  minors,  it 
is  the  duty  of  the  Judge  granting  sanction  to  specify  in  his  order 
of  sanction,  not  only  the  amount  to  be  raised  and  the  property 
to  be,  mortgaged,  but  also  the  rate  of  interest  or  at  least  the 
maximum  ra^te  of  interest  at  which  the  loans  are  to  be  raised. 
This  was  not  done  by  the  learned  Judge  in  this  case,  and  there- 
fore the  plaintiffs  are  only  entitled  to  a  reasonable  rate  of 
interest.  We  see  no  reason  to  difier  from  tiie  opinion  of  the 
Court  below  that  12  per  cent,  per  annum  was  a  reasonable  rate 
in  the  present  case.  This  is  the  only  question  raised  in  the 
appeal  of  the  plaintiffs.  The  appeal  must  therefore  fail,  and  we 
accordingly  dismiss  it. 

The  respondents  have  preferred  objections  under  section 
661  of  the  Code  of  Civil  Procedure  to  the  effect  that  the  Court 
below  should  not  have  allowed  to  the  plaintiffs  a  decree  for 
Bs.  300  out  of  the  amount  of  the  first  bond  and  for  Bs.  400  out 
of  the  amount  of  the  second  bond.  It  is  allege  1  on  their  behalf 
that  these  amounts  were  not  actually  paid.  The  evidence  on 
the  point  is  not  satisfactory.  On  the  contrary,  as  the  Court 
below  find?,  the  account  books  of  the  plaintiffs  and  the  evidence 
adduced  on  their  behalf  prove  the  payment  of  the  full  amounts 
of  the  two  bonds.  As  for  Rs.  300  out  of  the  amount  of  the  first 
bond  which  exceeded  the  amount  which  the  District  Judge  had 
authorized  the  guardian  to  spend  on  t\e  marriage  of  one  of  the 
minors,  we  think,  having  regard  to  the  form  of  the  order  made, 
that  the  creditor  is  entitled  to  recover  what  he  actually  paid. 
As  we  have  said  above,  the  Court  below  has  found  that  the 
amount  of  the  first  bond  was  actually  paid  by  the  plaintiffs,  and 
we  see  no  reason  to  come  to  a  different  conclusion. .  We  accord- 
ingly dismiss  the  objections  also.  The  appellants  will  pay  the 
costs  of  the  appeal  and  the  respondents  the  oosts  of  the  objections* 

Appeal  dUmiwed. 

(l)  (1684)  I.  L,  B.,  U  (Mo.,  879. 
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Sejbri  Mr.  Justice  Aikman  and  Mr.  Justice  Karamat  Suss  in.  iqqq 

GULZARI  MAL  AHD  ikothbb  (DbibwdAkts)  v.  KABIR-UN-NISSA  MarchS. 

(Plaihtiff).*  '  " 

Civil  Procedure  Code,  section  1^2-^  Semand^  Appeal  from  order  of  remand 
aftsr  decision  of  the  suit  in  accordance  therewith* 
Seld  that  no  appMl  will  lie  from  ah  order  of  remand  passed  under  section 
082  of  the  Code  of  Ciril  Procedare,  If  such  appeal  is  Eled  after  the  suit  has 
heen  decided  in  compliance  with  the  order  of  remsnd  and  no  appeal  is  preferred 
from  the  decree  in  the  snit,  Salig  Earn  t.  Brij  Sitae  (1)  and  Madhu  Sudan 
Sen  ▼.  Kamini  Kant  a  Sen  (2)  followed. 

This  was  an  appeal  from  an  order  of  remand.  The  order 
appealed  again sfe  was  passed  on  the  12th  of  November  1906. 
Under  that  order  the  case  went  to  the  Court  of  first  instance, 
and  was  by  that  Court  decreed  in  favour  of  the  plaintiff  respon- 
dent on  the  28th  of  January  1907.  The  present  appeal,  though 
it  bears  an  endorsement  of  the  stamp  reporter,  dated  the  19th  of 
January  1907,  was  not  presented  until  the  29th  January  1907, 
one  day  after  the  decree  in  plaint!  flTs  favour  had  been  passed. 
The  appellants  filed  no  appeal  from  the  decree  which  had  been 
passed  against  them.  At  the  hearing  a  preliminary  objection 
was  raised  on  behalf  of  the  respondent  that  no  appeal  lay,  in  as 
much  as  it  had  not  been  filed  until  after  the  suit  bad  been 
re-heard  in  pursuance  of  the  order  under  appeal,  and  this  objeo- 
tion  was  supported  by  the  two  rulings  referred  to  in  the  judg- 
ment of  the  Court. 

Mr.  C.  Boas  Alston  and  Munshi  Oohul  Prasad,  for  the 
appellants. 

Maulvi  Ohulam  Mujtabob,  for  the  raspondent. 

AiKHAK  and  EabaHAT  Husein,  J  J.— This  is  an  appeal 
from  an  order  of  remand.  A  preliminary  objection  to  the  hear- 
ing of  this  appeal  is  raised  by  the  learnei  vakil  for  the  respon- 
dent. It  appears  that  the  order  of  remand  now  appealed  against 
was  passed  on  the  I2th  of  November  1906.  Under  that  order 
the  case  went  to  the  Court  of  first  instance,  and  was  by  that  Court 
decreed  in  favour  of  the  plaintiff  respondent  on  the  28th  of 
January  1907.  The  present  appeal,  though  it  bears  an  endorse- 
ment of  the  stamp  reporter,  dated  the  19th  of  January  1907, 

eFInt  AppMl  No.  6  of  1907,  from  an  order  of  M^nla  Bskhsh,  Subordinate 
Jadg«  of  Mor^biid,  dated  the  18th  of  Norember  1906. 

(1)  (1907)  I^  U  B^  89  4U.,  659.        (3)  (190(!f)  L  L.  IU»  88  Celo^  10|8. 
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was  not  presented  until  the  29th  January  1907,  one  day  after  the 
decree  in  plain tififs  favour  had  been  passed. 

The  appellants  filed  no  appeal  from  the  decree  which  had  been 
passed  against  them.  In  support  of  his  objection  the  learued 
vakil  for  the  respondent  relies  on  a  decision  of  the  Calcutta  High 
Court  in  Madhu  Sudan  Sen  v.  Kamini  Kanta  Sen  (1),  and  on  a 
decision  of  this  Court  in  Salig  Ram  v.  Brij  Bilas,  (2).  These 
decisions  support  the  preliminary  objection  taken.  Were  the 
matter  res  integra  there  might  be  something  to  be  said  in  appel- 
lants' behalf;  but  we  are  bound  by  the  decision  of  this  Court 
When  the  case  went  back  to  the  Court  of  first  instance^  it  was 
heard  in  the  presence  of  the  defendants,  who,  we  are  told, 
adduced  evidence.  We  consider  that  the  defendants,  if  they 
intended  to  appeal  from  the  order  of  remand,  might  well  have 
askei  the  Court  of  first  instance  to  defer  hearing  the  case  until 
their  appeal  against  the  order  of  remand  had  been  disposed  of; 
but  they  did  not  do  so.  We  are  bound  by  the  decision  in  the 
case  o(  Salig  Ram  v.  Brij  Bilasy  mentioned  above. -^  We,  there- 
fore, sustain  the  preliminary  objection  and  dismiss  the  appeal  with 
costs. 

Appeal  dismissed. 

Se/l9re  Sir  John  SianUgt  Knight,  Chief  Justice,  and  Mr,  Jmtiee  Sir 

William  JBurkitt, 

TUHI  BAM  (Plaiktivf)  «.  IZZAT  AL[  and  othbbs  (DBVByDAKXfl).^ 

Hxeention  ofdeeree-^Sale  of  ancutral  property^^Civil  Procedure  Code,  eection 

320^Sule8  framed  by   Local  Government^^Applieaiion  under  Bule  17 

fXIIIAJ. 

One  of  seyerAl  co-owners  of  ancestral  property  whioli  hid  been  sold  by 
the  CoUector  nnder  the  Bales  f  framed  by  the  Local  Government  under 
section  S20  of  the  Code  of  Civil  Procedure  applied  under  Rule  17  (XII)  to 
have  the  sile  set  aside  upon  the  groaul  of  materiil  irregularities  in  the 
conduct  of  the  sale  causing  substantial  loss.  Another  of  such  co-owoers, 
whilst  the  first  application  was  pending,  applied^  under  Bule  17  (XIIIA)  to 
have  the  sale  set  aside,  making  at  the  same  time  the  neoesssry  payments 
into  Court  required  by  the  Bule. 

t  The  rules  referred  to  are  as  follows  :— 

17  (XII).    The  decree-holder,  or  any  person  whose  immovable  property  has 
been  sold  under  these  rules,   m^iy   apply  to  the  Collector  to  set  aside  the  sile 

*  First  Appeal  No.  99  of  1906  from  a  decree  of  H.  David,  Subordinate 
Judge  of  Meerut,  dated  the  17th  of  February  1906. 

(;)  (1906)  I.  U  B^  82  Calc,  1028.        (2)  (1907)  I.  Ii.  B^  29  AU^  669. 
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Meld  th^it  upon  the  preientation  of  the  latter  ftpplicatioii  under  Bule  17  i^q^ 

(XII I  A)  ihe  Collector  wae  bound  to  sot  aside  the  t^le,  and  was  in  no   w  y  — • 

precluded  fiom  so  doing  by  thd  existence  of  the  former   application  under  ^^^  *^^ 

UuleJ7(Xn).    Net  Lall  Sahoo  T.  8h$ikk  Kareem  Bus  (1)  and  Fareek  Nath  Izzat  Alx. 
Singha  v.  Nahogopal  Chattopadhya  (2)  referred  to. 

TuE  facts  of  this  case  are  as  folio vrs.  Ooe  Multan  Singli 
obtained  a  decree  for  sale  on  a  mortgage  made  bj  the  doiea- 
dant8^  and  ia  execution  of  that  decree  bad  the  property  put  up  for 
Bale.  Part  of  the  property  was  non-ancddtral|  and  this  portion  was 
sold  by  the  Civil  Court.  The  remainder  being  anoestral,  the  sale 
of  it  was  transferred  to  the  Collector.  On  the  20bh  of  September 
1904,  the  Collector  sold  this  portion  to  the  plaintiff  for  a  gum  of 
R^.  25,000.  On  the  5th  of  October  1901,  Izzat  Ali,  one  of  the 
co-owners  of  the  property,  filed  an  objection  to  the  sale  alleging 
material  irregnlarities  in  its  conduct  and  consequent  lo^^s  of  a  sub- 
stantial nature,  and  praying  that  the  sale  should  be  set  aside  under 

on  thegroandof  a  material  irregaUrity  in  pablishing  or  oondacting  it,  and 
in  the  event  of  the  sale  being  sot  aside,  the  Colldotor  may  sanction  the  refund 
of  auction  fees. 

But  no  sale  shall  be  set  aside  on  the  ground  of  irregularity  unlets  th« 
applicant  proves  to  the  sitisfaotion  of  the  Collector  that  he  hai  suitftined 
substantial  injury  by  reason  of  such  irregularity. 

17  (XIII).  If  no  such  application  as  is  mentioned  in  the  last  preceding 
rule  be  made  or  if  such  application  be  made  and  the  objection  be  disallowed, 
the  Collector  shall  past  an  order  conflrming  the  tale  at  regards  the  pirtiet  to 
the  suit  and  the  purchaser* 

If  such  application  be  made,  and  if  the  objection  be  allowed,  the  Collec* 
tor  shall  pass  an  order  setting  aside  the  sale. 

17  (XIIIA).  Any  person  whose  immovable  property  has  been  sold  may, 
at  any  time  within  30  days  from  the  diteof  sale,  apply  to  the  Collector  to 
have  the  sale  set  aside  on  his  depositing  in  Court-* 

(a)  for  payment  to  the  purchaser,  a  sum  equal  to  5  per  oeut.  of  the 

purchase  money ;  and 
(h)  for  payment  to  the  decree-holder,  the  amount   specified  ia  the 
proclamation  of  sale  as  that  for  the  recovery  of  which   the  sale  was 
ordered,  less  any  amount  which  may,  since  the  data  of  such  pro* 
cUmation  of  sale,  have  been  received  by  the  decree -holder. 
If  snch  deposit  is  made  within  80  days  the  Collector  shall  pact  an  order 
setting  aside  the  sale  :  Provided  that,  if  a  person  applies  under  rule  17  (Xll) 
to  set  aside  (he  sab  ot  his  immovable  property,  he  shall  not  be  entitled  to 
make  an  application  under  this  rule.    Nothing  in  this  rule  shall  be  construed 
to  relieve  the  judgment-debtor  from  any  liability  he  may  be  under,  in  respect 
of  oosts  and  interest  not  covered  by  the  proclamation  of  sale. 

(1)   1899)  I.  L.  R.,  23  Calc«  08G.      (S)  (1901)  I.  L.  a»  29  Cmlc,  1. 
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TuHi  Kah 


secbiou  320  of  the  Code  of  Civil  Pixwedure.    On  the  l9bh  October 
V  following  one  of  the  defendants,  Abdul  Hai,  also  a  co-owner, 

applied  to  the  Collector  under  Sule  17  (XIII A)  to  have  the 
sale  set  aside,  despositing  at  the  same  time  ia  Court  a  sum  equal 
to  5  per  ceut.  of  the  purchase  money  and  also  the  amount  of  the 
decree.  His  application  was  rejected  by  the  Collector  on  the 
11th  of  November  1904,  on  the  ground,  apparently,  that  there 
was  pending  an  application  by  Izzat  Ali  to  have  the  sale  set 
aside  on  the  ground  of  material  irregularity  in  the  conduct  of  it. 
An  appeal  was  preferred  to  the  Commissioner  of  the  Meerut 
Division,  with  the  result  that,  allowing  the  appeal,  he  set  aside 
the  order  confirming  the  sale.  The  present  suit  was  then  in- 
stituted by  the  auction  purchaser  asking  that  the  sale  at  which  he 
purchased  might  be  declared  a  good  and  valid  sale.  The  Court 
of  first  instance  (Subordinate  Judge  of  Meerut)  found  that  the 
sale  was  invalid  and  dismissed  the  suit.  The  plaintiff  appealed 
to  the  High  Court. 

Babu  Jogindro  Nath  Ohavdhri  and  Pandit  Mdi  Lai  Nehru, 
for  the  appellant. 

The  Hon'ble  Pandit  Sundar  Lai,  for  the  respondents. 

Stanley,  C.  J.,  and  Bubkitt,  J.— ^The  matters  which  have 
led  to  this  appeal  are  shortly  as  follows : — One  Multan  Singh 
obtained  a  decree  for  sale  on  a  mortgage  made  by  the  defendants, 
and  in  execution  of  that  decree  had  the  property  put  up  for  sale. 
Part  of  the  property  was  non-ancestral  and  this  portion  was  sold 
by  the  Civil  Court.  The  remainder  being  ancestral,  the  sale  of 
it  was  transferred  to  the  Collector.  On  the  20th  of  September 
1904,  the  Collector  sold  this  portion  to  the  plaintiff  for  a  sum  of 
Rs.  26,000.  On  the  5th  of  October  1904,  Izzat  Ali,  one  of  the 
co-owners  of  the  property,  filed  an  objection  to  the  sale  alleging 
material  irregularities  in  its  conduct  and  consequent  loss  of  a 
substantial  nature,  aad  praying  that  the  sale  should  be  set  aside 
under  Rule  17  (XII).  On  the  l9th  October  following  one  of 
the  defendants,  Abdul  Hai,  al-o  a  co-owner,  applied  to  the  Col- 
lector under  Rule  17  (XIII  A)  to  have  the  sale  set  aside,  deposit- 
ing  at  the  same  time  in  Court  a  sum  equal  to  5  per  cent,  of  the 
purchase    mone^   and  abo  the    amount    of    the    decree.    His 
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application  was  rejected  by  the  Collector  on  the  11th  of  November  1908 
1904,  on  the  ground,  so  far  as  we  understand  the  order,  that  "xuhTraiT 
there  was  pending  an  application  by  Izzat  Ali  to  have  the  sale  ^  «• 
set  aside  on  the  ground  of  material  iiregularitj  in  the  conduct  of 
it.  The  Collector  seems  to  have  held  that  Abdul  Hai,  one  of  the 
owners  of  the  property,  could  not  apply  under  Rule  17,  (XIII  A) 
60  long  as  there  was  pending  au  application  on  the  part  of 
another  co-owner  under  Rule  17  (XII).  In  his  order  the 
Collector  says: — *'It  has  been  urged  that  he  (i.e.,  Abdul  Hai)  is 
only  a  mortgagor  under  the  second  mortgage  represented  by 
the  amount  of  Rs.  2,234-8-0  and  that  Izzat  Ali  is  a  mortgagor 
under  the  first  mortgage  also  represented  by  the  amount  of 
Rs.  24,632 ;  that  they  are  therefore  different  persons.  I  am 
unable  to  accept  this  contention.  They  are  both  judgment- debtors 
and  originally  joint  defendants  in  the  suit,  and  I  hold  that 
Abdul  Hai  is  not  entitled  to  make  the  application  under  section 
310A  unless  the  application  under  section  311  is  withdrawn.'' 
He  therefore,  as  the  application  of  Izzat  Ali  had  not  been  with- 
drawn, rejected  the  application  of  Abdul  Hai*  We  do  not 
profess  to  understand  exactly  the  meaning  of  the  language  used 
.by  the  Collector,  but  we  take  it  that  he  refused  the  application  of 
Abdul  Hai  on  the  ground  that  he  alone  was  not  a  person  who 
could  apply  under  Rule  17  (XIIIA).  We  may  point  out  that  by 
oversight  he  cited  in  his  order  section  310A  and  section  311  of 
the  Code  of  Civil  Procedure  instead  of  Rule  17  (XII)  and  17 
(XIIIA)  of  the  Rules  of  Government  passed  under  section  320. 

An  appeal  was  preferred  to  the  Commissioner  of  the  Meerut 
Division,  with  the  result  that,  allowing  the  appeal,  he  set  aside 
the  order  confirming  the  sale.  In  consequence  of  this  order  the 
present  suit  was  instituted. 

The  Rules  to  which  we  have  referred  are  Rules  framed  by 
the  Local  Government  under  section  320  of  the  Code  of  Civil 
Procedure  fur  regulating  the  sale  of  ancestral  lands  by  the 
Collector.  Rule  17  (XIIIA)  corresponds  with  section  310A  of 
the  Code.  The  Court  below  dismissed  the  plaintifi^s  suit  and 
hence  this  appeal. 

It  was  argued  before  us  at  considerable  length  that  no  appeal 
lay  from  the  Collector's  order  to  the  Commissioner,  but  in  the 
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1908         view  which  we  take  of  the  case  it  is  unnccesfiary  to  determine 

^ ~ — "   this  questim.     It  appears  to  na  that  when  Abdul   Hui  deposited 

«.  the  money  required  to  be  de,»osited  by  t' e  Rule  in  que.tion  the 

'^  "*  Collector  was  bound  to  i)as8  an  order  setting  a-ide  the  sale  and 
had  no  option  in  the  matter.  The  language  of  the  Rule  is  as 
follows:—'*  If  such  deposit  is  made  within  30  day?  the  Collector 
shall  pass  an  order  setting  aside  the  sale^*'  But  it  is  said  that 
the  proviso  to  the  section  justified  the  Collector  in  passing  the 
order  now  impeached.  That  proviso  b  that  if  a  person  applies 
under  Rule  17  (XII)  to  set  aside  the  sale  of  his  immovable 
property,  he  shall  not  be  entitled  to  make  an  application  under 
this  Rule,  that  is  Rule  17  (XII I  A).  The  contention  is  that 
inasmuch  as  Izzat  All,  one  of  the  c:>-owner3,  made  the  appli- 
cation to  which  we  have  referred  mider  Rule  17  (XII), 
Abdul  Hai  could  not,  in  view  of  the  language  of  the  section, 
succeed  in  an  application  to  have  the  sale  set  aside  under  Kule 
17  (XIIIA).  It  is  said  that  '^any  persm  whose  immovable 
property  has  been  sold  **  must  mean  all  the  owners  of  the  pro- 
perty and  not  a  single  co-sharer,  and  that  Abdul  Hai  being  only 
a  co-sharer  without  the  concurrence  of  the  other  co-sharers  could 
not  take  advantage  of  the  rule.  We  are  unable  to  take  this 
view  of  the  section.  It  appears  to  us  that  the  words  ''any 
person  whose  immovable  property  has  been  sold*'  enable 
co-sharers  of  the  property  which  has  been  sold  to  apply  to  the 
Court  to  have  the  sale  set  aside,  and  that  it  is  not  necessary  that 
all  the  co^sharers  should  join  in  the  application.  So  soon  as 
Abdul  Hai  made  his  application  and  paid  the  money  as  required 
by  the  Rule,  it  was  in  our  opinion  the  duty  of  the  Collector  to 
pass  an  order  setting  aside  the  sale.  He  ought  not,  after  the 
deposit  was  made,  to  have  entertained  the  application  which  was 
made  by  Izzat  Ali.  We  are  confirmed  in  this  view  of  the  section 
by  two  decisions  of  the  Calcutta  High  Court,  namely  in  Net  Lall 
Sahoo  V.  SheUch  Kareem  Bux  (1)  and  Paresh  Nath  Singha  v. 
Nabogopal  Chattopadhya  (2).  Whether  or  not,  therefore  an 
appeal  lay  to  the  Commissioner,  we  are  of  opinion  that  the 
Collector  acted  idtra  vires  in  proceeding  to  confirm  the  sale 

(1}  (1896)  I«  L.  B.,  83  Calo«  686.        (2)  (1901}  I.  L.  B.»  29  Calc.  1, 
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after  Abdul  Hai  had  made  the  deposit  and  filed  an  application 
to  have  the  sale  set  atide  under  the  provisions  of  Rule  1 7  (XIII A)^ 
We  therefore  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
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APPELLATE  CIVIL. 


Sefore  Sir  John  Stanley,  Knigiit  Chief  Juiiice,  and  Mr.  Juiiice  Sir  William 

JSurkiit. 
ASHiBFI  KUKWAR  akd  otbebb  (DiivBiri>A5TB)  v.  RUP  CHAND 

(PlAIHTITP).* 

Hindu  law-^Ado^Hon^JainM  -  Cueiom^  Adoption  of  married  man^-Suit 
for  declaration  of  invalidity  of  adoption^  Burden  of  proof 

Held  th»t  iccordiDg  to  the  law  and  oustom  prevAiliog  amongst  tho 
Jain  commnnity  a  widow  his  a  power  to  adopt  a  son  to  her  deceased  husband 
without  any  special  authority  to  that  eifect,  ard  if  there  aie  two  widows  the 
senior  widcw  msy  edopt  without  the  concurrence  of  the  junior  widow.  A 
widow  is  also  competent,  with  the  consent  of  the  sapindae,  to  give  a  son  in 
adoption  after  the  death  of  her  hubbaod. 

Held  also  that,  adoption  being  amongst  ihe  Jdins  a  purely  secular  insti- 
tution, there  is  no  legul  objection  to  the  adoption  of  a  married  man. 
Manohar  Lai  v.  JBanarei  Dae  (1)  followed.  Chotay  Lall  r.  Chunno  Lall 
(2),  Amava  ▼.  Mahadgauda  (8),  Sri  Balueu  Ourulingasuami  v.  Sri  JBalutu 
Bamalakthmamma  (4)  and  Radha  Mohan  v.  Sardai  Bibi  (5),  referred 
to. 

Held  also  th-it  where  the  plaintiff  asks  for  a  declaration  that  an  alleged 
adoption  is  invalid,  but  cannot  cUim  immediate  possession  by  reason  of  the 
intervention  of  a  widow's  estates  the  burden  is  still  on  him  to  make  out  a 
primd  facie  ease  that  the  adoption  challenged  by  him  is  invalid  in  law  or 
acver  took  place  in  fact.  Brojo  Kiehoree  Daeeee  v.  Sreenath  Bote  (6)  and 
Sardar  Singh  v.  Bam  Kunwar  (7),  followed.  Tacoordeen  Tewarry  v.  AH 
Moeeein  Khan  (8)  referred  to.  Tarinee  Churn  Chowdhry  r.  Sharoda  Soon* 
duree  Douee  (9),  Chowdhry  Fudum  Singh  v.  Koer  Oddey  Singh  (10),  Qooroo 
Fronmno  Singh  v.  Nil  Madhub  Singh  (11)  and  Har  JDyal  Nag  v.  Boy 
Kriehio  Bhoomick  (12)  distinguished. 


•  First  Appeal  No.  32  of  19C6  from  a  decree  of  Kihal  Chandari  8ubordi« 
'Bate  Judge  of  Saharanpnr,  dated  the  8th  of  November  liK)5. 


(1)  (1907)  I.  L.  B.,  29  AH..  495. 

(2)  (1878)  L.  B.,  6  I.  A.,  J  5. 

(1896)  I.  L.  B.,  22  Bom.,  416. 

1899)  I.  L.  B.,  22  Mad.,  898. 

1899)  I.  L   B.,  21  AU.,  460. 

(6)  (1868)  9  W.  B.,  463. 


(8^  (M 
<6)(1 


(7)  W«»ekly  Notes.  1902,  p.  62. 

(8)  (1874*    L.  B.,   1  I.    A.,   192:    at 

p.  206. 

(9)  (1869)  11  W.  B.,  468. 

(10)  (lb6y)  12  W.  R.,  P.  C.  B.,  1. 
(U)  (1878)  21  W.  B.,  84. 

(12)  (1876)  24  W.  B.,  107. 


1908 
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The  fuUowing  genealogical  table  indicates  the  relationship 
between  the  parties  to  this  appeal : — 

khairati  ram. 

I 


OaogA 
Ran. 


Mobar  Singh. 
Barn  Mai. 


*Rup  ChanH,      Ugra  Sen 
(Plaintiff).      =Oomti 
Kanwar. 


Gulab  Singh. 

I 
Sant  Lal=M4lhi  Knnwar 
(Defendant). 

Asharfi  Kunwar=Mitter  Sen=Bikhi 
(Defeud  nt).    1         Eunwar, 


I 


Ataa 
Ram. 


Harcband 
Rai. 


I 


I 


Dip  Chaod.  | 

Rij  Kali 
(died  1900.) 


Jambu  Prasad 
(Defendant, 
adopted  son.) 


J%mbn  Prasad 
(Dffandant, 
adopted  by 

Asbara 
Kunnrar  ) 

Ti^e  parties  weie  mahajana  of  the  Jain  Feet,  living  at  Saha- 
ranpnr,  Mitter  Sen,  who  was  the  owner  of  conbiderable  property, 
both  movable  and  immovable,  died  in  1890,  leaving  him  forviv- 
ing  two  \^idows,  Asharfi  Kunwar,  the  geoior  widow,  and  Bikhi 
Kunwar,  the  junior  widow,  his  mother,  Malhi  Kunwar,  and  a 
daughter,  Raj  Kali.  Baj  Eali  died  in  1900,  and  Eikhi  Eunwar 
before  the  filing  of  the  present  suit.  This  suit  was  filvd  in  1904 
bj  BupChand  asking  for  a  declaration  that  the  ostensible  adoption 
of  Jambu  Prasad  after  the  death  of  Mitter  Sen  by  the  senior 
widow  Asharfi  Eunw*ar  was  null  and  void,  and  for  the  cancell- 
ation of  a  deed  of  adoption  executed  by  Aslarfi  Eunwar  on  the 
14th  of  April  1900.  The  factum  of  the  adoption  was  not  serious- 
ly questioned,  but  its  legality  was  disputed  on  various  groundsi 
principally  upon  the  ground  that  Jambu  Prasad  was  at  the  time 
of  the  adoption  of  the  age  of  23  years  and  already  married.  The 
couit  of  first  instance  (Subordinate  Judge  of  Sabaranpur)  decreed 
the  plaiutiff's  claim,  mainly  upon  the  ground  that  no  custom 
bad  been  proved  whereby  it  was  lawful  to  adopt  a  married  person, 
and  that  in  absence  of  proof  of  a  special  custom,  the  ordinary 
Hindu  law  applied.  Against  this  decree  the  defendants  appeal- 
ed to  the  High  Court. 

Mr.  W.  Wallach,  Babu  Jogindro  Nath  Chaudhri,  the 
Hon^ble  Pandit  Sundar  Lai,  Pandit  Mali  Lai  Nehru,  Dr. 
ScUiih  Chandra  Barter ji  and  Mr,  B.  Ualcomeon,  for  the 
appellants. 
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Mr.  E.  A.   ffoward,  the  Hon^ble    Pandit  Madan  Mohan        igo^ 
Malaviya,  Dr.  Tej  Bahadur  Sapru,  and  Babu  Lalit  Mohan      ashabfi 
Banerji,  for  tbe  respondent.  Kvvwam 

Stanley,  C.J.,  and  Burkitt,  J.: — The  main  question  raised  ^jj^  Chavd. 
in  this  appeal  is  whether  amongst  the  Jain  community  marriage 
is  a  bar  to  adoption.  Several  other  questions  have  been  discussed 
before  us  which  also  must  be  determined.  Tho  suit  out  of  which 
it  has  arisen  was  brought  by  Lala  Rup  Chand,  claiming  to  be  tbe 
heir  of  Lala  Mitter  Sen,  to  have  a  dechiration  that  an  alleged 
adoption  of  the  defendant  Jambu  Prasad  by  Mu^ammat  Asharfi 
Kunwar,  the  widow  of  Lala  Mitter  Sen  never  took  place,  and 
that,  if  it  did  take  place,  it  was  contrary  to  Hindu  Law  and 
therefore  void.  The  plaint  also  contains  a  prayer  for  a  declara- 
tion that  a  document  described  as  a  deed  of  adoption  in  &vour 
of  Jambu  Prasad,  dated  the  14th  of  April  1900,  executed  by 
Musammat  Asharfi  Kunwar  was  null  and  void.  No  other  relief 
than  these  declarations  was  claimed. 

Lala  Mitter  Sen  died  in  the  year  1890,  leaving  two  widows, 
namely,  Musammat  Asharfi  Kunwar  and  Musammat  Bikhi 
Kunwar,  and  also  a  daughter,  Musammat  Raj  Kab',  him  surviv- 
ing. He  was  possessed  of  immovable  property  of  considerable 
value,  and  of  movable  property  be-Jide^.  At  the  time  of  his 
alleged  adoption  Jambu  Prasad  wan  23  years  old  and  a  married 
man.  Musammat  Eaj  Kali  died  in  the  month  of  June  1000, 
and  during  the  pendency  of  this  litigation  both  Musammat 
Bikhi  Kunwar  and  Musammat  Asharfi  Kunwar  have  died. 

As  to  the  factum  of  the  adoption,  tbe  plaintiff  did  not  produce 
any  evidence  whalever  in  support  of  his  case  that  inhere  was  no 
adoption,  contending  that  the  burden  of  proving  his  adoption 
lay  on  the  defendant.  This  appears  from  a  proceeding  record- 
ed by  the  Subordinate  Judge  on  the  2nd  of  August  1905. 
On  the  8th  of  August,  as  appears  from  the  record,  the  plaintiff 
stated  that  he  had  oome  to  know  of  the  adoption  on  the  14th  of 
April  1900,  and  the  plaintiff's  pleader  made  a  statement  to  the 
like  effect,  and  it  also  appears  that  the  plaintiff  made  an  appli- 
cation to  the  Court  in  May  1905  to  have  a  further  issue  added,  in 
which  the  adoption  of  Jambu  Prasad  was  impliedly  admitted, 
lyofi  in  which  a  suggestion   was  made  that   Musammat  Ki](hi 
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1908  KoQ  war,  the  co-wife  of  Mnsammat  Asharfi  Eon  war,  had  aUo  made 
•  ^pHABFi  ^^  adoption.  The  iasne  so  sought  to  be  added  wae  in  these  terms: 
Ku5WAft  «  Whether  on  the  day  and  at  the  time  of  the  adoption  of  Jamba 
Bit?  CHA5D.  Prasad  any  other  adoption  was  made  by  the  second  wife  of  Lala 
Mitter  Sen.  If  so^  what  was  its  eflect?  ^'  This  application  was, 
on  the  13th  of  May  1906|  directed  to  be  filed  with  the  record. 
Some  evidence  was  as  a  matter  of  fact  given  incidentally  bj  ^e 
defendants'  witnecses  in  proof  of  the  adoption.  The  learned  Sub- 
ordinate Judge  held  that  it  lay  upon  the  plaintiff  to  give  some 
evidenee  in  support  of  his  allegation  that  there  was  no  adoption 
in  fact  of  the  defendant  Jambu  Prasad^  and^  the  plaintiff  having 
refused  to  give  any  such  evidence^  in  the  absence  of  sach^  decided 
the  issue  as  to  adoption  in  favour  of  the  defendant.  But  he  held 
upon  the  main  question  that  the  adoption  of  a  married  boy 
amongst  the  Jains  was  illegal.  The  validity  of  the  adoption  by 
a  Jain  of  a  married  boy  was  considered  by  tbis^ncb  in  the  east 
of  Manohar  Led  v.  Bariar^i  Daa  (I)  in  which  after  lengthy 
discussion  we  held  upon  the  evidence  that  such  an  adoption  was 
in  accordance  with  a  well  established  practice  prevailing  amongst 
the  Jain  community.  In  our  judgment  in  that  caEe  we  dealt  with 
the  origin  of  the  Jain  sect  and  pointed  out  how^  unlike  the  Hindus 
properi  the  Jains  attached  no  religious  significance  whatever  to 
adoption  and  rejected  the  re-tricti^ns  in  the  way  of  adoption 
i  mposed  by  the  Brahmanical  priests.  We  shall  treat  the  historical 
portion  of  our  judgment  in  that  case  as  incorporated  in  this 
judgment,  and  thus  avoid  a  repetition  of  matters  which  are 
really  not  in  dispute.  Dr.  Tej  Bahadur  8apru  on  behalf 
of  the  plaintiff  respondent  contended  that  Che  onus  was  im* 
properly  laid  upan  his  client  of  giving  evidence  in  support  of 
his  allegation  that  Jambu  Prasad  had  not  been  adopted,  and  that 
in  any  case,  whether  his  contention  in  regard  to  this  be  right  or 
wrong,  an  opportunity  should  now  be  given  to  him  of  making  a 
primd  facie  case,  and  that  an  issue  as  to  the  fact  of  the  adoption 
should  be  referred  for  determination  on  the  merits  to  the  Court 
below. 

As  regards  the  legal  point  it  appear^  to  us  that  it  is  concluded 
by  authority.    The  plaintiff*,  as  we  have  said,  asked  the  Court  to 

(1)   (1907)  I«L  B.,  29  All,  496, 
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declare  that  Jamba  Prasad  never  was  adopted,  and  that  if  he 
wa9  adopted  his  adoption  was  invalid.  His  suit  was  brought 
daring    the    lifetime    of   Mosammat    A^harfi    Kanwar^     and 
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eonseqoentlj  be  could  not  and  did  not  a^k  for  possession  of  the   Jitt  Chahj^i 

property  of  Mitter  Sen.     It  has  been  held  that  in  a  sait  brought 

by  the  heir  of  a  deceased  Hindu  for  the  recovery  of  his  property 

against  a  person  claiming  to  be  the  adopted  son  of  the  deceased| 

upon  proof  or  admission  of  the  heirship  of  the  plaintiff  by  oatnral 

relationship,  the  onus  lies  upon  the  defendant  to  prove  his  adop'' 

tion — Tarinee  Chum  Chowdhry  v.  Sharoda  Soonduree  Dossee 

(1),  Chowdhry  Pvdum  Singh  v.  Koer  Oddey  Singh  (2),  Oooroo 

ProsuuTio  Singh  v.  NU  Madhuh  Singh  (3)  and  Ear  Dyal  Nag 

v.  Boy  Kriehto  Bhoomick  (4).    In  the  last  mentioned  case  a 

dbtinction  is  drawn  between  a  suit  in  which  possession  is  sought 

and  a  suit  in  which  only  a  declaratory  decree  is  prayed  lor,  and 

we  think  that  such  a  distinction  ought  not  to  be  ignored.    In  the 

case  of  Brojo  Kishoree  Dassee  v.  Sreenath  Boae  (6)  in  which  the 

plaintifi  sued  as  reversionary  heir  during  the  lifetime  of  the 

widow  of  his  deceased  ancestor  for  a  declaration  that  an  adoption 

was  invalid,  it  was  held  that  the  onus   lay  on  him  to  prove  the 

invalidity.    In  delivering  the  judgment  of  the  Court,  Sir  Barnes 

Peacock,  C. J.,  observed : — "The  plaintiff  asked  in   tMs  regular 

suit  to  have  it  declared  that  Radha  Nath's  adoption  is  invalid :  it 

appears  to  us  that  the  onus  rested  upon  him,  as  it  does  upon  any 

one  who  asks  for  a  decree  declaring  the  illegitimacy  of  another 

person  to  prove  the  illegitimacy.     The  person  who  asks  the  Court 

to  declare  that  a  thing  is  invalid  is  bound  to  prove  that  it  ia  so.'' 

This  ruling  was~ followed  by  a  Bench  of  this  Court  in  the  case 

of  SjLrdar  Singh  v.  Bam  Kunwar  (6).    We  know  of  no  ruling 

to  the   contrary.    The  princ^iple  upon    which  the  onus  is   fixed 

re-embles  that  according  to  which  a  plaintiff   who  sues  to   set 

aside  deeds  is  not  merely  bound  to  prove  his  heirship,  but  must 

give  some  evidence  to  impeach  the  deeds  before  he  can  throw  the 

onus  of  showing  a  better  title  on  the  defendant:  see  Tacoordeen 

Tewarry  v.  Nawah  Syed  Ali  H ossein  Khan  (7).     In  view  of  the 

(1)  (1869)  11  W.  B^  468.  (4)  (1876)  24  W.  B..  107. 

V£)  (.869)  12W.  R.,  P.C.  B.,  1.     (5)  (1668)  9  W.  B  .468. 
(3)  (»873)  21  W.  B ,  84.  (6)  Weekly  Notes,  1902,  p.  62. 

(7^  (1874)  L.  B.^  1  I.  A  ,  206, 
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atithorities  we  miist  bold  that  the  Court  below  rightly  decided 
the  issae  in  regard  to  the  fact  of  adoption  in  favour  of  the 
defendant  Jamba  Prasad. 

We  are  unable  to  accede  to  the  application  made  on  behalf  of 
the  plaintiff  that  the  issue  as  to  adoption  should  be  re-tried  and 
an  opportunity  given  to  the  plaintiff  of  adducing  evidence  on 
that  issue.  The  plaintiff's  case  was  that  the  adoption  did  not 
take  place,  and  he  ought  to  have  been  prepared  to  give  some 
prirad  facie  evidence  at  least  in  support  of  it.  He  could  not  say 
that  he  was  in  any  way  taken  by  surprise.  The  case  was  heard 
at  great  length.  We  are  told  that  four  weeks  were  occupied  in 
the  examination  of  witnesses.  Some  evidence  was  given  by  the 
defendant  in  proof  of  the  factum  of  his  adoption,  and,  as  we 
have  already  said;  the  plaintiff  admitted  that  he  had  knowledge 
of  it.  One  of  the  witnesses  for  the  defendant,  Dhumi  Chand, 
deposed  to  the  adoption  and  stated  that  he  himself  attended 
the  adoption  ceremony.  Sham  Lai,  another  witness,  also  deposed 
that  he  was  present  at  the  adoption  ceremony.  The  fact  of  the 
adoption  indeed  was  nob  seriously  disputed.  When  the  Court 
held  that  the  onus  lay  upon  the  plaintiff  to  give  evidence,  it  was 
open  to  him  then  to  produce  his  witne-ses;  but  he  refused  to  do 
so,  and  io  would  be  unreasonable,  we  think,  now  to  re-agirate  tlie 
question.  It  is  undesirable  to  send  back  the  case  to  be  re-tried 
on  this  i- sue. 

The  next  point  raised  on  behalf  of  the  plaintiff  was  that 
Musammat  Asharfi  Kunwar  could  not  adopt  a  son  without  the 
consent  of  her  co-widow  Musammat  Rikhi  Eunwar.  One  ans- 
wer to  this  i4  that  there  is  no  evidence  that  Rikhi  Eunwar  did 
not  give  her  consent  to  the  adoption.  But  there  is  a  further 
answer,  namely,  that  according  to  Hindu  Law  a  senior  widow  can 
adopt  a  boy  without  the  conscDt  of  her  co-widow.  This  is  nol 
disputed,  but  with  strange  inconsistency  it  is  said  that  Hindu 
Law  does  not  in  all  matters  apply  to  the  Jains,  and  that,  inas- 
much as  both  the  widows  inherited  jointly  the  property  of  their 
husband,  it  would  be  inequitable  to  permit  one  widow  to  deprive 
her  co-widow  of  her  intere-t  without  her  consent.  But  it  has 
been  held  that  the  ordinary  Hindu  Law  of  inheiitance  is  appli- 
cable to  Jaios  in  the  absence  of  proof  of  special  customs  an4 
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usages  varying  that  law — Chotay  Lall  v.  Chunno  Lall  (1)  and         1908 

the  same  rule  has  been  applied  to  matters  of  adoption,  although      ashabfi 

the  reasoning  on  which  the  law  is  based  is  not  wholly  applicable       Kunwab 

to  the  Jains  as  no  spiritual  efficacy  attaches  in  their  case  to  adop-   btjf  Cbakd. 

tioD.    See  Amava  v.  Mahadgauda  (2).     In  that  case  it   was 

held  that  where  the  son  of  the  owner  of  an  e'State  died  childless  in 

his  father's  lifetime,  leaving  two  widows,  and  after  the  father*s 

death  without  leaving  a  widow  or  descendants  the  two  widows  of 

bis  son  inherited  his  estate  as  his  nearest  sapindaSf  an  adoption 

by  the  senior  widow  was  valid,  though  the  younger  widow  did 

not  consent  to  it,  and  although  the  adoption  divested  the  estate 

which  she  had  inherited  from  her  father-in-law.     This  case  is 

instructive,  but  it  must  not  be  overlooked    that  the   Mayukha 

school  of  law,  and  not  the  Mitaksbara,  prevails  in  Bombay.     No 

attempt,  however,  has  heen  made  to  prove  any  custom  amongst 

the  Jains  at  variance  wubh  the  ordinary  Hindu  law  upon  this 

point,  and,  this  being  so,  we  must  reject  the  argument   w  hioh  has 

been  addressed  tons  by  Dr.  Tej  Bahadur  Sapru. 

The  next  point  raised  by  him  was  that  Sena  Kunwar,  the 
natural  mother  of  Jambu  Prasad,  could  not  give  her  son  in  adop- 
tion without  the  authoiity  of  her  deceased  husband.  If  the 
husband  had  been  alive,  it  is  not  disputed  that  his  wife  could 
not  have  given  his  son  in  adoption  but  the  husband  being 
dead  there  appears  to  be  no  objection  to  the  giving  in  adoption 
of  his  son  by  his  widow.  In  the  connected  appeals  of  Sri 
Balusu  Ourulingaswami  v.  Sri  Balusu  Eamalakshmamma 
(3)  and  Badha  Mohan  v.  Hardai  Bibi  (4)  it  was  held  by 
their  Lordships  of  the  Privy  Council  on  a  question  of  adoption 
peculiar  to  the  appeal  from  Madras  that  the  authority  of  a  widow 
in  reference  to  adoption,  not  being  identical  in  different  schools 
of  Hindu  Law,  it  is  established  in  Madras  in  regard  to  the 
giving  of  a  boy  in  adoption  by  the  widowed  mother,  that,  unlees 
there  has  been  some  express  prohibition  by  the  husband,  the  wife's 
power,  with  the  concurrence  of  sapindas,  where  that  is  required, 
is  CO- extensive  with  the  power  of  the  husband  and  that  the  adop- 
tion of  an  only  son  is  not  an  act  so  improper,  but  that  a  widow 

(1)  (1878)  L.  R.,  6  I.  A.,  16.  '  (8)  (1899)  I.  L.  R.,  22  Mad.,  898* 

^2)  (1896)  I.  L.  B.|  22  £om.,  416.     (4)  (1899)  1.  L.  K,  21  AU^  4601 
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has  power  to  effect  it  with  the  assent  of  the  sapindas  in  the 
absence  of  express  power  from  her  husband.  The  appeal  from 
t^  Allahabad  High  Court  was  from  a  decision  of  a  Full  Bench 
nolding  that  according  to  the  Benares  school  of  Hindu  Law  the 
giving  in  adoption  of  an  only  son  is  sinful  and  to  that  extent 
contrary  to  the  Hidbu  Law,  but  that  the  adoption  of  such  a  son 
having  taken  place  in  fact  was  not  null  and  void.  Dealing  with 
this  appeal^  their  Lordships  rejected  the  fundamental  position 
taken  up  by  Mitter^  J.  in  Baja  Upendra  Lai  Jtoy  v.  Srimati 
Rani  Prasannamayi  (i)  namely^  that  ''the  institution  of 
adoption  as  it  exists  among  the  Hindus  is  essentially  a  religious 
instilution.  It  originated  chiefly^  if  not  wholly^  from  motives 
of  religion^  and  an  act  of  adoption  is  to  all  intents  and  purposes 
a  religious  act|  but  one  of  such  a  nature  that  its  religious  and 
temporal  aspects  are  wholly  inseparable.  '^  They  held  that  the 
doctrine  thus  propounded  by  Mitter,  J.  was  *'  equally  opposed 
to  reasonable  construction  of  the  bookf>j  apart  from  religion^  and 
to  decided  cases/^  and  after  an  elaborate  treatment  of  the  law 
.upheld  the  decision  of  this  Court.  We  decide  this  question 
against  the  respondent. 

Of  the  minor  questions  rabed  on  behalf  of  the  respondent| 
the  last  is  that  ^e  Court  ought  to  fcave  determined  the  iwue 
sought  to  be  raised  by  the  plaintiffs  in  their  application  of  May 
1906|  namely,  whether  on  the  day  and  at  the  time  of  the  adop- 
tion of  Jambu  Prasad  any  other  adoption  was  made  by  the  second 
wife  of  Mitter  Sen,  and  if  .so,  what  is  its  effect.  The  answer 
to  this  is  that  it  was  not  the  case  of  the  plaintiff  that  Rikhi 
Eunwar  adopted  any  boy.  On  the  contrary  in  his  plaint  he 
denied  that  any  adoption  by  Bikhi  Kunwar  ever  took  place* 
In  their  written  statement  the  defendants  also  denied  that 
Rikhi  Eunwar  had  made  any  adoption.  The  parties  there- 
fore were  agreed  as  to  this,  and  consequently  there  was  no  neces- 
sity to  add  the  issues  which  the  plaintiff  sought  to  raise. 

This  brings  us  to  the  main  ques^tion  in  the  appeal,  namely, 

whether  or  not  amongst  the  Jains  marriage  is  a  bar  to  adoption. 

As  we  pointed  out  in  the  case  of  Manohar  Lai  v.  Banarsi  Das 

(2)>  the  members  of  the  Jain  community  are  mostly  engaged  as 

(1)  (186S)  1  L.  L.  R.,  221.        (2)  (1907)  I.  L.  B.,  29  All,  495. 
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traders  and  shop- keepers,  and  therefore  we  cannot  expect  to  find         leos 
records  of  adoptions  such  as  are  met  with  in  the  case  of  land-      abhabvi 
owners;  proof  by  instances  is  the  class  of  proof  which  ojrdinarily      Kxtnwar 
coold  be  adduced  to  establish  the  practice  of  the  communitj  in   Rup  Chaki> 
regard  to  adoption. 

We  al?o  pointed  out  that  admittedly  Ja5ns  can  adopt  a  boy 
at  any  age,  provided  that  he  be  not  married|  the  ceremonies  of 
tonsure  and  investiture  with  the  sacred  thread  not  being  observed 
by  them.  We  further  pointed  out  that  the  contention  advanced 
against  the  alleged  practice  is  not  that  the  custom  amongst 
the  Jains  in  regard  to  adoption  is  similar  to  that  recognized  by 
the  Hindus  of  the  twice  born  classes,  but  is  similar  to  that  which 
is  binding  amongst  the  ^udraa.  In  that  case  we  held  that  23 
cases  of  adoption  of  married  boys  were  proved,  namely^  9  in 
Muzaffarnagar,  7  in  Saharanpur,  3  in  Delhi  and  4  in  Meerut,  and 
in  view  of  the  fact  that  the  Jain  population  was  not  large  and  was 
scattered  -  about,  we  held  that  the  number  of  cases  proved  was 
sufficient  evidence  of  the  l^ality  of  these  adoptions.  In  addition 
to  the  former  illustrations  of  the  practice  so  proved,  the  defendletnt 
Jambu  Prasad  in  this  case  adduced  evidence  in  proof  of  the 
adoption  of  a  number  of  other  married  boy s^  including  Udai  Ram, 
Kabul  Singh  and  Pargash  Chand  in  the  Saharanpur  district; 
Tilok  Chand  in  the  Muzaffarnagar  district ;  Anup  Singh,  Murari 
Lai,  Piarey  Lai,  Chanohal  Rai,  Kanhaia  Lai  and  Sugan  Chand 
in  the  Meerut  district ;  Summan  Lai  and  Juggi  Mai  in  the  Delhi 
district,  and  Makhan  Lai  in  the  Karnal  district,  as  also  six  other 
instances  which  have  not  been  pressed.  In  addition  to  this 
evidence  was  given  on  commission  to  prove  the  adoption  of  mar- 
ried boys  in  the  Jaipur  State,  which  borders  on  the  Agra  district. 
In  the  present  case  19  of  the  instances  which  were  proved  to  our 
satisfaction  in  the  former  cage  were  also  relied  <n,  in  addition  to 
those  mentioned  above.  As  the  parties  to  this  litigation  are 
different  from  the  parties  to  the  former  case,  we  have  been  obliged 
to  consider  the  evidence  adduced  in  support  of  each  alleged  case 
of  adoption,  including  the  instances  proved  in  the  former  appeal, 
and  also  the  rebutting  evidence,  and  the  criticisms  of  the  Court 
below  upon  that  evidence.  As  to  six  of  the  instances  which  were 
not  pressed,  the  evidence  is  not  liatisfactory,  and  we  put  them  out 
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1908         of  congideration.    These  are  the  cases  of  Behari  Lai,  Kanhaia 

^g^^y,      Lai,  Khub  Cband,  Radha  Mai,  Ishq  Lai  and  Khoshdil  Prasad. 

KuirwAE  We  shall  first  deal  with  the  Saharanpur  cases.    The  first  case 

Rup  Chaitd.   is  that  of  Sikri  Prasad,  who  is  said  to  have  been  adopted  by 

Mitthau    Lai.    One    Ganga  Ram,  a  Soraogi  Agarwala  Jain, 

depoaed  that  amongst  the  Jains  married  as  well  as  unmarried  boys 

we.e  taken  in  adoption;  that  Sikri  Prasad  was  taken  in  adoption 

by  Mitthan  Lai  from  his  natural  father  Murli  Dhar,  and  that  at 

the  time  of  his  adoption  be  M'as  married,  and  that  he  (the  witness) 

attended  the  adoption  ceremony.     He  stated   that  Sikri  Prasad 

was  twi  ce  married,  his   first  marriage  being   with  a  member  of 

the  family  of  Lala  Dhum  Singh  and  his  second  marriage  with  a 

daughter  of  Nihal  Chand.     He  stated   that  he  did  not  know  if 

any  boys  other  than  Sikri  Prasad,  Jambu  Prasad  and  Dip  Chand 

were  taken  in  adoption  after  marriage. 

Another  witness,  Shankar  Lai,  of  the  same  caste,  a  shopkeeper 
at  Saharanpur,  stated  that  he  was  a  chaudhri  of  the  Agarwala 
Jains  and  had  been  such  for  10  or  15  year^;  that  amongst  the 
Jains  a  married  boy  can  be  taken  in  adoption,  and  that  there  was 
no  restriction  as  to  age.  Then  be  stated  that  Sikri  Prasad  was 
taken  in  adoption  by  Mitthan  Lai.  In  cross-examination  he 
stated  that  Sikri  Prasad  was  18  or  14  years  of  age  at  the  time  of 
his  adoption  ;  that  a  man  brought  a  message  to  his  brother  that 
Sikri  Prasad  was  about  to  be  adopted  that  day  and  that  he  should 
attend  the  ceremony,  and  that  he  (the  witness)  and  hv^  brother 
Buland  Roy  weiit  to  the  ceremony  and  so  he  had  kno^  ledge  of 
the  adoption.  He  was  unable  to  say  whether  Mitthan  Lai's 
*  wife  was  alive  at  tbe  time  of  the  adoption  which  took  place  18 
or  19  years  ago.  The  witness  further  stated  that  he  attended 
the  first  marriage  of  Sikri  Prasad  which  took  place  about  22 
years  ago. 

Another  witness^  Lachman  Das,  also  a  shop-keeper,  deposed 
that,  according  to  custom  amongst  the  Jains,  a  married  as  well 
as  an  unmarried  boy  may  be  taken  in  adoption,  and  he  gave 
as  illustrations  the  cases  of  Kabul  Chand,  Sikri  Prasad,  Jambu 
Prasad,  Dip  Chand  and  Udai  Mai.  Sikri  Prasad,  he  eaid,  was 
twice  married,  his  second  wife  being  the  witness^  own  niece 
(daughter  of  hi^-  brother).     Udai  Mai,  he  said,  was  18  at  the  time 
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of  bis  adoption^  and  at  the  time  of  his  marriage  to  the  witness^         igos 
niece  was  26  or  28  years  of  age.     He  mentioned  the  name  of  the      ashaepi 
natural  father  of  Udai  Mai,  namely,  Ramanand.  Kukwab 

Another  witness,  Dhumi  Chand,  deposed  to  the  adoption  of  r^^p  chakp* 
Sikri  Prasad.  He  is  a  zamindar  paying  Rs.  700  or  Rs.  725  as 
Grovernment  revenue.  Ele  stated  that  among  the  Jains  married 
as  well  as  unmarried  boys  were  taken  in  adoption  and  that  he 
had  knowledge  of  this  custom  from  the  fact  that  Sikri  Prasad, 
Lala  Jambu  Das  (that  is  Jambu  Prasad)  Dip  Cband  and  one 
Pargash  Ohand  had  been  taken  in  adoption  (that  is,  after  mar- 
riage). 

The  rebutting  evidence  in  this  case  is  that  of  Govind  Bai,  a 
kanungO)  residing  at'  Kalpahar  in  Saharanpur.  He  admitted 
that  Sikri  Prasad  <^  was  kept  by  his  paternal  uncle  (i.e  y  Mitthan 
Lal),^'  but  said  that  the  ceremony  of  adoption  was  not  performed. 
In  cross-examination  this  witness  stated  that  Sikri  Prasad  was 
first  married  to  Lala  Dhum  Singh's  daughter  25  or  26  years  ago 
and  that  ho  attended  the  marriage  ceremony,  and  that  he  was 
married  a  second  time  in  the  family  of  Bahera  wallas  about  8  or 
10  years  ago.  He  also  said  that  Mitthan  Lai  kept  Sikri  Prasad 
from  the  age  of  6  years. 

Molar  Mai  makes  the  bald  statement  that  Sikri  Mai  was  not 
adopted  by  any  one,  and  Ram  Prasad  makes  a  similar  statement. 
The  last  witness  admitted  in  cross-examination  that  Sikri  Prasad 
was  married  twice,  the  first  marriage  having  taken  place  20  or  25 
years  ago  and  the  second  marriage  11  or  12  years  ago,  and  that 
both  the  marriages  were  celebrated  by  Murli  Dhar,  bis  natural 
father.  He  admitted  that  Sikri  Prasad  for  the  past  7  or  8  years 
had  been  living  with  Mitthan  Lai  and  assigned  as  the  reason  for 
this  that  there  was  some  dispute  in  Murli  Dhar's  house. 

On  this  evidence  we  have  no  hesitation  in  coming  to  the  con- 
clusion that  Sikri  Prasad  was  adopted  by  his  uncle  Mitthan  Lai 
when  he  was  a  married  boy.  The  learned  Subordinate  Judge 
rejects  the  evidence  given  in  support  of  the  adoption,  pointing 
out  discrepancies  in  the  dates  assigned  by  the  witnesses  to  the 
adoption  and  the  marriage  of  Sikri  Prasad.  He  says  that  ^^  all  the 
witnesses  examined  to  prove  this  instance  are  men  of  no  position/' 
and  held  that  the  adoption  was  not  proved,  despite  the  fact  that 


Digitized  by  VjOOQ IC 


208 


THE  INDIAN  LAW   RBP0BT8,  [VOI*.  XXX. 


1908 


ASHABVI 
KVKWAB 

Chavd. 


Ruv 


no  evidence  of  any   value   was  given  to  rebut   the  evidence 
adduced  in  support  of  it. 

We  do  not  agree  with  the  learned  Subordinate  Judge  that  the 
witnesses  who  deposed  to  the  adoption  are  men  of  no  position. 
One  is  a  cloth  merchant  and  two  others  are  shop-keepers, 
one  of  these,  Shankar  Lai,  being  a  chief  man  in  his  district 
and  the  other  being  connected  with  Sikri  Prasad  through  the 
marriage  of  bis  niece.  The  other  witness  is  a  well-to-do  zamin- 
dar.  We  attach  no  importance  to  the  discrepancj  pointed  out  in 
the  matter  of  dates.  It  is  not  to  be  expected  that  witnesses 
will  remember  with  accuracy  such  matters.  The  criticism  of 
the  evidence  by  the  learned  Subordinate  Judge  in  this  case  not 
unfairly  represents  the  way  in  which  he  dealt  throughout  in  liis 
judgment  with  the  evidence  given  in  support  of  instances  of  the 
adoption  of  married  boys.  We  do  not  propose  to  ^eal  seriatim 
with  the  evidence  given  in  support  of  the  instances  which 
were  established  to  our  satisfaction  in  the  case  of  Manohar 
Lai  V.  Banarsi  Das,  but  we  shall  refer  to  a  few  only  of  these 
instances. 

Ajit  Prasad,  who  was  the  natural  son  of  one  Sagun  Chand, 
deposed  to  his  adoption  by  Gurdial  Singh  5  years  ago.  He  stated 
that  he  was  married  15  years  ago,  and  that  at  the  date  of  his 
adoption  he  was  25  years  of  age.  At  the  time  of  his  adoption,  he 
said,  the  members  of  the  brotherhood  assembled  ojii^laddus  were 
distributed,  and  his  mother  taking  hold  of  his  hand  put  it  into  the 
hand  of  Gurdial  Singh. 

A  witness  Bhagwan  Das,  a  resident  of  Sarsawa,  a  zamindar 
and  thekadar,  deposed  that  among  the  Jains  married  as  well  as 
unmarried  boys  were  taken  in  adoption,  and  that  in  his  presenoe 
5  or  6  married  boys  were  adopted,  namely,  Ajit,  i,e.  Ajit  Prasad, 
and  Janki  at  Sarsawa;  Parkash  Cband  at  Nakur  ;  Udai  Bam, 
Jambu  Prasad  and  Dip  Cband  at  Saharanpur.  Ajit  Prasad's 
natural  father,  he  said,  died  7  or  8  years  before  bis  adoption  by 
bis  uncle  Gurdial  Singh,  and  after  his  death  Ajit  lived  with  bis 
mother  at  Bhuria. 

Another  Bhagwan  Das,  a  resident  of  Sarsawa,  and  son  of  Ba- 
hadur Singh,  also  deposed  to  the  alleged  custom,  and  stated  that 
^t  Sarsawa  married  boys,  namely,  Janki  Das  and  Ajit  Prasad, 
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had  been  taken  in  adoption.  Sarsawa  is  in  the  district  of  Saha- 
ranpur.  «     ' 

The  evidence  of  these  witnesses  was  not  contradicted,  and  we 
see  no  reason  why  credit  should  not  be  given  to  it. 

The  adoption  of  Janki  Das,  a  married  man,  by  Chajju  Mai's 
widow  is  proved  by  the  unrebatted  evidence  of  the  two  persons 
of  the  name  of  Bhagwan  Das  to  whom  we  have  already  referred, 
both  deposing  that  they  were  present  at  the  adoption.  The  learn- 
ed Subordinate  Judge  rejected  the  evidence  of  these  witnesses  as 
untruthful,  but  we  see  no  reason  for  distrusting  it.  An  adoption 
is  a  matter  of  such  notoriety  amongst  caste  fellows  and  others  liv- 
ing in  the  neighbourhood  of  the  parties,  that  it  is  highly  improbable 
tbat  witnesses  would  come  forward  and  depose  to  an  adoption 
which  had  never  taken  place. 

Another  instance  is  that  of  Banwari  Lal|  the  natural  son  of 
Lala  Nagar  Mai,  who  is  eaid  to  have  been  adopted  by  Lala  Bansi 
Lai,  the  brother  of  Nagar  Mai.  This  adoption  is  proved  by  Jai 
Dayal  and  Yad  Sam.  Jai  Dayal  Mai  is  a  zamindarand  money- 
lender of  the  age  of  70  years,  paying  Es.  2,500  a  year  revenue  and 
Bs.  86  income  tax.  He  deposed  that  he  built  a  Jain  temple  at 
Muzaffarnagar,  and  that  among  the  Agarwala  Jains  a  married  as 
well  as  an  unmarried  boy  is  taken  in  adoption,  and  that  he  was 
aware  of  this  from  the  fact  that  such  adoptions  had  taken  place  in 
his  time,  and  that  of  others  before  his  time  he  had  heard  from 
his  elders.  He  then  mentioned  two  instances  whioh  had  taken 
place  within  his  memory  at  Muzaffarnagar,  one  being  that  of 
Banwari  Lai  and  the  other  of  Tilok  Chand.  Banwari  Lai  was 
adopted,  hd  said,  by  Bansi  Lai,  who  was  the  son  of  the  witness' 
paternal  uncle  Bahadur  Singh.  '1  hen  be  stated  that  Banwari  Lai 
was  married  thiice,  his  first  marriage  having  taken  place  about  60 
years  ago,  the  second  about  34  years  ago  and  the  third  about  17 
years  ago.  Bansi  Lai  carried  on  a  mouey-lending  business  and 
had  property  besides,  and  upon  his  dealh  Banwari  Lal^  he  said, 
took  possession  of  it,  while  the  estate  of  Nagar  Mai  was  taken  pos- 
session of  by  his  other  son  Dasaundhi  Bam.  Then  he  referred  to 
the  adoption  of  Tilok  Chand  by  Khairati  Bam,  whose  daughter 
Lad  been  married  to  Tibk  Chand  before  the  adoption,  and  said 
Uiat  he  (the  witness}   was  present  when  the  members  of  the 
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brotherhood  assembled  on  the  occasion  of  the  adoption  of  Banwari 
Lal^  and  that  he  also  join^  the  marriage  procession  and  was  pre- 
sent at  the  marriage  of  Banwari  Lai.  This  witness  is  a  man  of 
position  and  one  to  whose  evidence  weight  should  be  attached. 
He  is  corroborated  hy  Yad  Ram,  who  deposed  to  the  adoptions  of 
three  married  men^  namely,  Ishq  Lai,  Banwari  Lai  and  Tilok 
Chand,  and  stated  that  Banwari  Lai  was  adopted  at  the  age  of 
22  or  24  hy  Bansi  Lai,  that  Tilok  Chand  was  adopted  by  Khai- 
rati  Bam  at  the  age  of  26  or  27  years,  and  that  he  knew  both  the 
adoptive  fathers,  being  on  social  terms  with  them  and  visiting 
them  on  occasions  of  marriages.  He  came  to  know  of  the  adop- 
tions of  Banwari  Lai  and  Tilok  Chand  from  Banwari  Lai  as  well 
as  from  the  members  of  his  family,  and  he  attended  the  first 
marriage  of  Tilok  Chand.  In  oross-examiDation  he  stated  that 
he  attended  the  second  marriage  of  Banwari  Lai  to  a  member  of 
a  family  residing  at  Salawah,  and  that  that  marriage  was  cele- 
brated by  Baosi  Lai,  and  that  Nagar  Mai  and  all  his  brothers 
joined  the  marriage  procession  at  the  time  of  his  second  marriage. 

The  only  rebutting  evidence  given  in  this  case  is  that  of 
Ehairati  Ram.  He  is  a  brother  of  the  plaintiff's  general 
attorney.  In  his  direct  examination  he  stated  that  Banwari 
Lal*s  first  marriage  took  place  35  or  36  years  ago  and  that  he 
attended  that  marriage,  but  upon  cross-examioation  he  was  unable 
to  state  in  whose  family  Banwari  Lai  was  married. 

The  learned  Subordinate  Judge  disbelieved  the  evidence  of 
Jai  Dayal  Mai  stating  that  he  was  a  tutored  witness,  and  he 
did  not  believe  the  evidence  of  Yad  Ram.  He  observed  that  a 
mere  perusal  of  the  evidence  will  show  that  Jai  Dayal  M  al  is  a 
tutored  witness.  Wo  cannot  agree  with  the  learned  Subordinate 
Judge  as  to  this.  We  can  discover  no  sign  of  tutoring  in  his 
evidence.  He  appears  to  be  a  highly  respectable  member  of 
the  Jain  community  and  a  man  of  substance,  and  we  see  no 
reason  why  his  evidence  given  with  so  much  detail  should  be 
rejected. 

We  now  pass  on  to  the  case  of  Juggi   Mai,   who  is  said  to 
have  been  adopted  by  Mehr  Chand.     Mehr  Chand  is  a  contractor 
and  banker  and  a  man  of  position,  being  a  Darbari  of  the  Qover- 
nor  General  since  the  year  1877.    He  is  an  Agarwala  Jain,  as  ara 
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all  the  witnesses  who  deposed  to  instances  of  adoption  which  have 
been  established  in  evidence.  He  deposed  that  he  built  a  Jain 
temple  in  Delhi  and  in  1879  had  the  partishta  ceremony  per- 
formed at  the  cost  of  4  or  5  lakhs  of  rupees.  He  then  stated  that 
he  adopted  a  son,  namely,  Juggi  Mai,  on  IstMagh  Sudi,  Sambat 
1961,  corresponding  to  1904.  Juggi  Mai  was  in  1905  39  or  40 
years  of  age,  and  his  first  marriage  took  place  23  or  24  years  ago, 
and  his  second  marriage  was  celebrated  by  the  witness  at  a  cost 
of  Rs.  2,500.  In  cross- examination  he  stated  that  all  the  mem- 
bers of  the  Panchayat  topk  part  in  Juggi  Mai's  marriage, 
but  said  that  his  cousin  Chunni  Lai  wished  to  give  his  own  son 
in  adoption  to  the  witness,  but  that  he  (the  witness)  did  not  wish 
to  take  him  in  adoption  owing  to  his  tender  age  and  in  conse- 
quence of  this  Chunni  Lai  dissociated  himself  from  the  Panchayat. 
He  further  stated  that  he  consulted  two  or  four  men  of  his 
brotherhood  before  making  the  adoption  and  that  they  approved 
of  it. 

Sangam  Lai  also  gave  evidence  as  to  this  adoption,  but  there 
can  be  no  controversy  in  the  matter  as  it  is  one  of  public 
notoriety. 

A  witness  for  the  plaintiff,  Jauhari  Mai,  admitted  that  the 
adoption  took  place,  bub  stated  that  the  persons  assembled 
regarded  the  act  of  taking  a  grown  up  and  married  boy  with 
disfavour.  This  witness,  who  appears  to  be  a  respectable  man, 
being  a  banker  and  treasurer  of  the  National  Bank  of  Upper 
India  at  Delhi,  in  answer  to  a  question  in  cross-examination, 
stated  that  the  members  of  the  brotherhood  objected  to  the  adop- 
tion of  Juggi  Mai  because  he  was  of  advanced  age  and  the  wife 
of  Mehr  Chand  was  younger  than  he  and  then  he  made  this  impor- 
tant admission  that  '^  there  was  no  other  objection."  In  the  course 
of  his  evidence  he  also  stated  that  he  had  heard  that  one  Anup 
8ingh  was  taken  in  adoption  at  £otana,  and  a  married  boy  was 
taken  in  adoption  in  the  family  of  Gulab  Singh  Naha  Singh  at 
Meerut.  It  is  remarkable  that  of  the  many  cases  of  adoption  of 
married  boys  of  which  evidence  has  been  given  in  no  single  case 
has  any  proof  been  given  that  any  caste  penalty  followed. 

Piarey  Lal^  a  witness  for  the  plaintiff,  stated  that  amongst 
the  Agarwala  Jains  a  married  boy  is  not  taken  in  adoption,  but 
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1908         he  admitted[that  Jaggi  Mal^  a  married  boy^  was  taken  in  adoption 

AsHABFi       '^y  Mehr  Cband.    This  witness  is  a  pleader  practising  in  Delhi. 

Kttkwab       He  admitted  that  he  attended  the  eagai  ceremony  of  Juggi  Mai, 

Rup  Chaxd.   60    that  he  was  not  seriously  offended  by  the  fact  of  Juggi 

Mai's  adoption. 

Isbri  Prasad,  an  Honorary  Magistrate  and  also  Government 
Treasurer  at  Delhi,  deposed  that,  so  far  as  he  remembered,  no 
married  boy,  except  the  boy  adopted  by  MehrChand,  was  taken 
in  adoption  in  Delhi.  He  stated  hin  opinion  that  the  adoption 
of  a  married  boy  or  a  grown  up  boy  was  not  proper  and  said  that 
he  did  not  approve  of  it.  He  stated  that  the  Panchayatof  Delhi 
had  not  made  any  rule  to  the  effect  that  a  married  boy  should 
not  be  taken  in  adoption.  It  was  proposed,  he  said,  that  a 
Panchayat  should  be  held  in  connection  with  the  adoption  made 
by  Mehr  Chand,  but  that  such  had  not  been  held  as  there  was 
no  leisure  and  the  matter  was  not  considered  to  be  of  great 
importance.  It  is  clear  from  this  evidence  that  the  members  of 
the  brotherhood  in  Delhi  did  not  regard  the  adoption  of  a  married 
boy  as  obnoxious  to  any  rule  governing  the  Agarwala  Jains, 
though  they  personally  did  not  approve  of  the  practice. 

The  learned  Subordinate  Judge  treated  this  case  as  proved, 
but  considered  it  a  breach  of  the  rules  of  caste  or  of  law;  and 
cited  from  a  report  this  passage: — "Occa^iional  breaches  of 
general  rnles  of  caste  or  law  do  occur,  but  a  few  modem  breaches 
of  such  a  rule  do  not  constitute  an  ancient  and  invariable 
custom.'^  He  treated  this  adoption  as  simply  a  case  of  the  breach 
of  the  law  or  of  usage. 

We  shall  pass  over  the  other  instances  which  were  established 
to  our  satisfaction  in  the  case  of  Manohar  Lai  v,  BaTiarsi  Das 
with  this  obi^ervation  that  we  have  carefully  considered  the 
evidence  which  has  been  laid  before  us  and  the  criticisms  passed 
upon  it  and  we  see  no  reason  for  coming  to  a  different  conclusion 
from  that  at  which  we  arrived  on  the  evidence  furnished  in  that 
ease. 

Evidence  in  proof  of  18  additional  instances  has  been  laid 
before  us  in  this  appeal^  not  including  evidence  of  adoptions  of 
married  boys  in  the  Jaipur  State,  namely,  two  in  the  Saharanpnr 
district,  one  in  the  Muzaffarnagar  district,  6  in  the  Meerut  distriot. 
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2  in  the  Delhi  diBtrict  and  one  in  the  Karnal  district     The  first         iqqq 

is  that  of  Udai  Ram,  said  to  have  been  adopted  by  Banwari  Lai.    

Lachman  Das,  to  portion  of  whose  evidence  we  have  already  Kuuwjlb 
referred,  said  thnt  he  was  aware  of  the  adoption  of  married 
boys  and  gave  as  an  instance  ths  case  of  Udai  Mai  and  others. 
Udai  Mai  (also  called  Udai  Ram),  he  stated,  was  taken  in 
adoption  by  Banwari  Lai  at  the  age  of  18  and  lives  near  the 
witness'  house  in  Mohalla  Tadgar  in  Saharanpur.  The  name 
of  his  natural  father  was  Ramanand,  who  was  brother  "of  Banwari 
Lai.  Ramanand,  he  stated,  left  3  sons,  the  eldest  being  Ajudhia 
Prasad,  the  second  Clibamman  Lai  and  the  third  Udai  Mai. 
Udai  Mai  was  taken  in  adoption,  he  stated,  perhaps  12  or  13 
years  ago  and  was  married  20  years  ago  after  the  death  of 
Ramanand. 

Bhagwan  Das,  to  whose  evidence  we  have  also  referred, 
deposed  that  married  as  viell  as  unmarried  boys  were  taken  in 
adoption,  and  mentioned  the  adoption  of  two  such  boys  at 
Sarsawa,  and  then  stated  that  two  other  married  boys  had  also  been 
taken  in  adoption,  namely,  Udai  Ram  who  was  taken  in  adop- 
tion by  Banwari  Lai,  and  the  other  Pargash  Chand,.  who  was 
taken  in  adoption  by  Kishori  Lai.  In  cross-examination  he 
gave  the  name  of  Ramanand  as  the  natural  father  of  Udai  Ram, 
and  stated  that  Udai  Ram  was  taken  in  adoption  18  or  20  years 
ago. 

Then  we  have  the  evidence  of  the  other  Bhagwan  Das, 
the  son  of  Govind  Rai,  who  mentioned  the  name  of  Udai  Ram 
as  one  of  a  number  of  married  boys  who  were  taken  in  adoption 
at  Saharanpur.  Udai  Ram,  he  said,  was  taken  in  adoption  by 
Banwari  Lai  some  14  or  15  years  ago.  His  partner,  he  8aid, 
was  related  to  Banwari  Lai.  The  only  rebutting  evidence  is 
that  of  Morah  Mai  and  Ram  Prasad.  The  former  deposed  that 
•*  no  one  adopted  Udai  Mai  in  my  presence.'^  In  cross- 
examination  he  said  that  he  never  attended  any  adoption 
ceremony  at  Saharanpur  or  outside  of  Saharanpur,  and  that  Udai 
Mai  was  not  a  friend  of  his  nor  was  he  on  vibiting  terms  with 
him.  Further,  pressed  as  to  how  he  knew  that  Udai  Mai  had 
not  been  adopted  by  anjone,  he  stated  that  he  had  heard 
that  such    was   the  case.     He   knew    nothing    of   Udai   Mai's 
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1906         Age    or   of   his   marriage^    and    it   is    quite    evident  Uiat  be 

AiBABTx      k^ows  nothing  whatever  about  him.    His  evidence  is  worthless. 

KirvwAB      Ram  Prasad's  evidence  is  equally  valueless.    He  deposed  that 

Bvv  CsAiTD.    CTdai  Mai  was  not  adopted   by  anyone.    On  cross-examination 

as  to  how  he  knew   this  his   answer   was:— ^' Invitations   are 

sent    out    when    a   ceremony    takes  place  in  the  brotherhood. 

Hence  I  say  that  Udai   Ram  was  not  adopted."    He  admitted 

that  he   had  no  relationship  with  Ramanand   the    father  of 

Udai  Ram  or  with  Banwari    Lai.     It  is  therefore  unlikely  that 

he  would  have  received  an  invitation  to  the  adoption  ceremony. 

Although  the  evidence  in  support  of  this  adoption  is  not  strong, 

we  see  no  reason  for  distrusting  it.    Bhagwan  Das,  the  son  of 

Gobind  Rai,  was  actually  present  at  the  adoption^  if  his  evidence 

be  true.    He  is  a  man  in  a  fairly  good  position  of  life,  and  we 

do  not  thiuk  that  we  ought  to  reject  his   testimony. 

The  next  instance  is  that  of  Kabul  Singh  (also  called  Kabul' 
Chand)  said  to  have  been   adopted  by  the  widow  of  one  Raghu 
Mai.    Shankar  Lai,  a  Chaudhri  of  the  Agarwala  Jains  in  Saha- 
ranpur,  who  has  already  been  mentioned,  deposed  to  this  adoption. 
He  stated  that  he  heard   that  Kabul  Singh  had  been  taken  in 
adoption  by  Raghu  Mai  20  or  21  years  ago,  and  he  was  aware 
that  Kabul  Singh  was  during  his  life  in  possession  of  the  property 
of  Raghu  Mai,  and  that  his  sons  are  now  in  possession  of  it.     The 
importance  of  this  evidence  is  that  Kabul  Singh,  who  was  the 
natural  son  of  Nanhu  Mai,  acqufred  the  property  of  Raghu  Mai 
on  his  death  and  remained  in  possession   of  it  up  to  the  time  of 
his  own  death.     If  he  had  not  been  adopted  by  Raghu  Mai,  he 
would   not  have  got  his  property,    Lachman  Das,    who  was 
related  to  Kabul  Singh,  the  latter  being  a  grandson  of  his  aunt, 
deposed  that  Kabul  Singh  was  adopted  by  the  wife  of  the  paternal 
uncle  of  Nanhu  Mai,  namely,  Raghu  Mai,  and  that  his  marriage 
was  performed  by  Nanhu  Mai,  and  that  at  the  time  of  his  adop- 
tion he  was  28  or  30  years  of  age.    The  adoption,  he  said,  took  place 
about  20  or  21  years  ago,  and  Kabul  Singh  had  been  married  27 
or  28  years  ago.     This  witness  from    bis  relationship  would  be 
certain  to  know  of  the  adoption  if  it  took   place  ;  and  in  view  of 
the  fact  that  the  evidence  in   support  of  the  adoption  stands 
unrebutteJ,  we  see  no  reason  why  we  should  not  accept  it.    The 
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only  point  which  th©  plaintiff  made  against  the  adoption  was         1908 
that  in  the  will  of  Baghu  MaJ,  Kabul  Chand   is  desciibed  as  the      abhabfi 
son  of  Nanak  Chand,  his  natural  father,  but  there  is  nothing  in       Kukwab 
this  pointy  seeing  that  the  will  was  executed    before  the  date  of   rup  Chakb. 
the  alleged  adoption,  namely,  on  the   27th   of   November  1883. 
Now  we  do  not  expect  in  a  case  where  instances  of  adoptions  are 
being  proved  that  all  possible  evidence  as  to  each  adoption 
should  be  exhausted.     If  such  were  required,  it  would  be  beyond 
the  means  of  litigants  to  establish  their  suits,  so  costly  would   be 
the  prosecution  of  them.     The  evidence  must  be  such,  however 
as  would  ordinarily  satisfy   an   unprejudiced  mind  beyond  rea- 
sonable doubt  that  the  adoptions  alleged  did  take  place. 

Another  instance  is  that  of  Parkash  Chand,   who  is  said  to 
have  been   taken  in  adoption   after   marriage   by  the   wife  of 
Kishori  Lai  at  Nakur.     The  two  witnesses  named  Bhagwan  Das 
deposed  to  this  adoption,  but  neither  of  them   appears   to  have 
attended  the  adoption  ceremony.     One  of  them   says  that  he 
heard  of  the  adoption  at  the  Tahsil  ofiBce  at  Nakur  and  also  at 
the  house  of  Daya  Chand,  three  or  four  years  before  his  exami- 
nation; that  there  were  some  people  congregated  at  the  place 
who  were  speaking  on  the  subject,  and  in  answer  to  a  quebtion 
put  by  him  stated   that   the  wife  of  Kishori   Lai  bad  taken 
Parkash  Chand  in  adoption  and  they  said   that  he  had  already 
been  married.     The  evidence  of  the  other  Bhagwan  Das  is  also 
hearsay  and  of  little  value.     Dhuni  Chand,  a  zamindar  re^'iding 
at  Saharanpur,  deposed  that  Parkash  Chand  was  taken  in   adop- 
tion about  six  years  ago  by  the    wife  of   Kishori  Lai.    Saogam 
Lal>   a  commission   agent,   resident  of  Ambetha,   mentioned  a 
number  of  adoptions  of  married  boys,  and  amongst  others  that  of 
Parkash  Chand,  with  whom  he  was  acquainted.     The  evidence 
in  support  of  this  adoption  is  weak,  but  the  fact  of  the  adop- 
tion   is    not    denied.     The  only  matter  which  is  denied  is  thet 
Parkash  Chand  had  been  married  before  his  adoption.     Gobiud 
Bai,  a  witness  for  the  plaintiff,   deposed   that  he  knew   Parkash 
Chand,  and  that  he  was  adopted   by  Kishori   Lai,   but  that  he 
was  married  after  Kishori  Lai's  death  and  that  his   marriage  was 
celebrated  by  Kishori  Lai's  widow.     The  adoption,  be  said,  took 
plac0  moro  than  7  years  aud  4  or  5  months  ago.    We  think 
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the  weight  of  evidence  establishes  that  Parkash  Chand  was 
adopted  by  the  widow  of  Kishori  Lai  and  not  by  Kishori  Lai 
himself^  and  that  his  marriage  took  place  before  his  adoption. 

The  next  instance  is  that  of  Tilok  Chand,  who  is  said  to  have 
been  adopted  after  marriage  by   Khairati  Ram.    Khairati  Kam 
himself  deposed  to  this  adoption.     He  is  a  zamindar  and  money- 
lender, residing  at  Muzaffarnagar,  and  pays  Rs.  700  or  Rs.  800 
annually   as  Government  revenue  and  is  the  manager  of  a  Pan- 
chayati  temple  and  president  of  the  panchayat  at  Hastinapur. 
He  deposed  that   his  daughter  was  married  to  Tilok  Chand  14 
years  ago,  and  that  he  has  since  adopter!  him  and  celebrated  his 
second  marriage.     The  adoption  took  place,  he  said,  two  years  ago, 
three  or  four  months  after  the  death  of  the  witness'  daughter.    In 
cross-examination  the  witness  stated  that  a  deed  of  adoption  was 
executed  and  was  attested  by  Ram  Sukh  Das.  Two  witnesses^  Jai 
Dayal  Mai  and  Yad  Lam,  corroborated  the  evidence  of  this  wit- 
ness.    To  portion  of  Jai  Dayal  MaPs  evidence  we   have  already 
referred.    As  regards  the  adoption  of  Tilok  Chand  he  stated  that 
Tilok  Chand  was  adopted  by  Khairati  Ram  and  that  before  the 
adoption  he  had  beea  married  to  Khairati  Ram's  daughter.     The 
adoption  took  place,   he   said,  a  little  less  than   two  years  ago. 
The  witness  was  not  present  at  the  adoption,  but  merely  heard  of 
it  from  Khairati  Ram,  so  that  his  evidence  is  not  of  much  value. 
Yad  Ram>who  wa^acquaintei  with  Khairati   Ram  and   Tilok 
Chand  and  is  on  social  terms  with  them,  deposed  that  Tilok  Chand 
was  adopted  by  Khairati  Ram  at  the  age  of  27  or  28  years,  -but 
he  admitted  that  he  only  knew  of  this  adoption  from  conversations 
with  Banwari  Lai  as  also  with  members  of  his  familj,  but  he 
attended  the  first  marriage  of  Tilok  Chand.     He  also  had  conver- 
sations with  Tilok  Chand  about  his  adoption.    The  only  rebutting 
evidence  is  that  of  Mitter  Sen,  who  denied  that  Khairati  Ram 
took  any   boy   in   adoption,    but  in  cross-examination  admitted 
that  he  had  heard  that  Khairati  Ram  kept  his  sm-in-Iaw,  though 
he  did   not  perform  any  ceremony.    The  learned  Subordinate 
Judge  in  dealing  with   the  evidence  of  Jai  Dayal  Mai  said  th^t 
''  he  had  not  the  courage  to  say  that  the  adoption  was  made  in 
his  presence,^'  that  is,  he  had  not  the  courage  to  tell  a  falsehood. 
The  adoption  did  not  take  place  in  his  presence  and  therefore 
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he  did  not  assert  that  it  did.     He  had,  we  might  say,  the  courage  1903 

to  be  truthful.     The  learned  Subordinate  Judge  did  not  consider       abhaufi 
that  this  instance  was  satisfactorily  proved,  and  assigns  a  number       Kitkwab 
of  reasons  for  the  conclusion  at   which  he  arrived,  bnt  we  are    rup  Chaio). 
wholly  unable  to  agree  with  him.     We  think  that  the  evidence 
of  Khairati  Ram  is  truthful  and  it  of  itself  is  quite   sufficient   to 
prove  the  instance. 

We  now  come  to  Anup  Singh,  who  is  said  to  have  been  adopt- 
ed by  the  widow  of  one  Murari  Lai  9  years  ago.  Anup  Singh, 
who  is  a  zamindar  and  money'leoder  himself  gave  evidence  and 
deposed  that  he  was  adopted  by  Musammat  Chameli,  the  widow 
of  Murari  Lai,  who  was  his  own  brother, 8  m«  nths  after  the  death 
of  Murari  Lai.  He  said  that  he  was  first  married  at  the  age  of 
12  years  and  that  his  second  marriage  took  place  *'  after  his  adop- 
tion, about  9  years  ago,  when  he  was  25  years  old.'^  He  gave  es 
a  i-eason  for  his  second  marriage  that  he  had  no  issue  by  hisfiist 
wife,  who  was  still  living,  as  was  also  his  natural  father  Banarsi 
Das,  who  lived  at  Sampat  in  the  district  of  Delhi.  His  father, 
he  said,  gave  him  in  adoption.  Then  he  (•aid  he  was  in  posses- 
sion of  ibezamindari  property  of  Murari  Lai 'as  also  of  money  in 
deposit  and  Government  Promissory  Kotes  of  the  value  of  about 
3  lakhs  of  rupees  ;  that  he  had  an  income  of  Ks.  8,000  a  year  frcm 
the  property,  and  that  he  paid  Rs.  150  per  annum  income  tax  on 
account  of  the  estate  of  Murari  Lai.  After  his  adoption,  he  said^ 
Sultan  Singh  and  Umrao  Singh  brought  a  suit  against  him,  disput- 
ing, we  presume,  his  adoption,  and  this  suit  was  compromised,  he 
getting  the  entire  property  of  Murari  Lai,  but  giving  Es.  29,C00 
to  Umrao  Singh.  This  litigation  arose  in  this  way.  Sheo  Singh 
Rai,  Ishq  Lai  and  Dilpat  Rai  were  three  brothers,  Sheo  Singh 
adopted  l<ihal  Singh  and  Sultan  Singh  and  Multan  Singh  were 
Nihal  Singh's  sons,  Ishq  Lai  adopted  Murari  Lai,  the  husband 
of  Musammat  Chameli,  and  Musammat  Chameli  adopted  Anup 
Singh.     Umrao  Singh  was  the  adopted  son  of  Dalpat  Rai. 

If  the  adoption  of  Anup  Singh  was  not  valid,  Umrao  Singh 
as  the  heir  of  Murari  Lai  was  entitled  to  his  estate.  The  learn- 
ed Subordinate  Judge  rejected  the  proof  of  adoption  in  this  ease 
on  the  ground  that  Anup  Singh  compromised  the  suit  ii\ith 
Umrao  Singh  and  gave  him  Rs,  29,000.  But  there  does  not  appear 
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1908         to  UB  to  be  much   force  in  hie  critici«-m.     In  view  of  the  fact  that 

AIH4BTI       ^^^  estate  in  dispute  was  of  the  value  of  3  lakhs^  we  think  that 

KuHWAB      Anup  Singh  possibly  actid  prudently  in  avoiding  protracted  liti- 

Rup  Cbakp.   gation  by  the  payment  which  he  made  to  Umrao  Singh  of  a  sum 

equivalent  to  less  than  one  tenth  of  the  value  of  the  estate  at 

stake,  particularly    too  as  Umrao  Singh  was,  according  to  the 

Subordinate  Judge,  a  man  of  no  position.     The  important  fact  is 

that  the  validity  of  the  adoption  was  accepted  and  that  Anup 

Singh  by  virtue  of  it  acquired  the  property  of  Murari  Lai.     Aoop 

Singh  further  deix)8ed  that  when  he  was  adopted  the  members  of 

the  brotherhood   assembled    and  laddus  were  dittiibuted.     His 

evidence  is  corroborated  by  that  of  Jugul  Kishore  and  Shiam  LaL 

Jugul  Kishore  stated  that  Anup  Singh  was  taken  in  adoption 
by  tlie  wife  of  his  brother  Murari  Lnl  when  he  was  about  28  or 
30  years  old,  and  that  this  adoption  took  place  in  his  presence  and 
was  publicly  known.  Shiam  Lai  deposed  that  he  aL?!0  was  pre- 
sent at  the  adoption  which  took  place  in  the  village  of  Katana. 
No  evidence  was  given  to  qontradict  these  witnesses.  The  plain- 
tiff's witness  Jaahari  Mai  indeed  supported  them.  He  stated  that 
he  heard  of  the  adoption  of  Anup  Singh  at  Katana.  In  cross- 
examination  this  witness  said  that  he  had  never  been  present  at 
the  adoption  of  a  married  boy,  but  in  answer  to  the  question : — ^^Is 
there  any  harm,  if  the  boy  taken  in  adoption  belongs  to  the  bro- 
therhood and  is  younger  than  the  adoptive  father  and  thre  adoptive 
mother?'^  he  replied  : — "I  did  not  see  a  married  boy  taken  in 
adoption.  Otherwise  there  is  no  harm  in  taking  a  young  boy  in 
adoption.'*  This  witness,  as  we  have  already  pointed  out,  is  a 
man  in  a  good  position,  being  a  banker  and  treasurer  of  the  Nation- 
al Bank  of  Upper  India  at  Delhi.  The  evidence  satisfies  us 
beyond  any  doubt  that  Anup  Singh  was  adopted  after  marriage. 

The  next  instance  is  that  of  Murari  Lai,  who  is  said  to  have 
been  adopted  by  the  widow  of  one  Nand  Ram.  His  adoption  is 
proved  by  Jugul  Kishore.  He  deposed  that  amongst  the  Jain 
Agarwalas  a  married  boy  is  taken  in  adoption,  and  as  illustrations 
he  referred  to  the  adoptions  of  Anup  Singh,  Murari  Lai  and 
Mitthan  Lai,  all  of  whom  were  married  before  their  adoptions. 
Murari  Lai  was  taken  in  adoption,  he  said,  at  Baraut  where  he 
(Jugul  Kisbbre)  resides  and  the  adoption  took  place  iu  hiM 
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presence.    Questioned  as  to  how  he  came  to  know  that  Marari        1906 
Lai  w^s  married,  his  answer  was  that  when  he  was  adopted  his      ashabfi 
wife  aooompanied  him.    The  only  rebutting  evidence  in  this  case      Kukwxb 
is  that  of  Bhagwant  Rai,  who  made  the  bald  stateroeDt  that  Nand    bup  Chaiti). 
Lai's   widow  did  not  adopt  anyoDe.     In  oros^-examination  he 
admitted  that  he  bad  no  fi-iendship  with  Murari  Lai,  who  was  23 
or  24  years  old,  and  he  was  unable  to  state  how   many  times  he 
was  married.    He  also  said  that  he   muirt  have   been  married, 
bat  he  was  not  aware  of  the  marriage,  and  that  Nand  LaPs  wife 
did  not  appear  before  him.     It  is  clear  that  this  witness  has  no 
knowledge  whatever  of  the  fadiily.    We  see    no    reason    for 
rejecting  the  evidence  of  Jugul  Kishore,  as  did  the  learned  Subor* 
dinate  Judge,  on   the  ground  that   neither  the  natural  father  or 
adoptive  mother  of  Murari  Lai  was  examined,  and   that  the 
evidence  of  Jugul  Kishore  was  not  reliable.    Jugul  Eishore  is 
a  man  of  substance,  holding  zamiodari  property  and  being  also 
engaged  in  money    dealings.     He  pays  Bs.  136  odd  income-tax 
and   gets  over   a  thousand  rupees  in   annual   profits  from  his 
zamiudari.     We  see  no  reason  for  distrusting  his  evidence. 

The  adoption  of  Behari  Lai  by  the  widow  of  one  Jawahir  Lai, 
that  of  Eanhaiya  Lai  by  Salig  Ram's  widow,  and  of  Sujan 
Chand  by  Amir  Chand  are  proved  by  the  uncontradicted  evi« 
denee  of  Shiam  Lai,  a  resident  of  Meerut.  He  deposed  that 
married  as  well  as  unmarried  boys  were  adopted,  and  that  the 
custom  had  been  in  vogue  since  the  time  of  his  ancestors,  and 
that  he  had  heard  of  it  from  them.  He  himself  attended  at  the 
adoptions  of  8  or  10  married  boys,  and  amongst  others  the  adop- 
tion of  Behari  Lai  by  the  widow  of  Jawahir  Lai,  the  adoptive 
mother,  who  belonged  to  witness'  family,  she  being  his  ^laternal 
grandmother.  He  stated  :— "  In  my  family,  at  Binauli  my 
paternal  grandmother,  who  was  the  wife  of  Jawahir  Lai,  adopted 
Behari  Lai."  And  then  he  proceeded  to  say  that  in  addition  to 
this  adoption  the  wife  of  Mohan  Lai  adopted  Chanohal  Rai  in 
Mauza  Haldwari  and  in  the  same  Mauza  the  wife  of  Salig 
Bam  adopted  Eanhaiya  Lai.  Then  he  refers  to  several  other 
similar  adoptions,  and  amongst  others  to  that  of  Sujan  Chand  in 
Baghpat  by  Amin  Chand  Seth.  Sujan  Chand*8  adoption,  he  said, 
took  place  a  little  more  than  40  years  ago.    In  cross-examination 
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this  witDe83  stated  that  Sujan  Chand  was  the  nephew  of  Amin 
Chand.  He  also  said  that  be  (the  witDess)  attended  the  marri- 
age of,  amongst  others,  Bohari  Lai,  who  was  adopted  after 
his  marriage.  Now  adoptions  are  matters  more  or  less  of  public 
notoriety,  and  we  find  it  hard  to  believe  that  evidence  such  as 
that  given  by  S!nam  Lai  was  fabricated  for  the  purposes  of  this 
case.  He  was  cro^s-examined  at  very  great  length,  but  was  in 
no  respect  s'^aken.  The  learned  Subordinate  Judge  rejected  the 
proof  in  these  cases,  as  the  evidence  of  Shiam  Lai  was  not  corro- 
borated. As  regards  Behari  Lai  he  pointed  out  that  he  got  poss- 
ession of  his  alleged  adoptive  mother's  property  after  her  death, 
and  remarked  that,  as  she  inherited  this  property  from  her 
husband,  Behari  Lai,  if  he  was  adopted  by  her,  ought  to  have  at 
once  got  possession  of  it.  As  to  this  we  may  remark  that,  accord- 
ing to  our  experience,  out  of  respect,  if  for  no  other  reason,  a  son, 
whether  he  be  an  adopted  son  or  a  natural  son,  frequently 
peribits  the  property  of  the  deceased  husband,  his  father,  to  be 
recorded  in  the  name  of  and  enjoyed  by  his  widow  for  her  life. 
We  attach  no  importance  th^efore  to  the  fact  that  Jawahir  LaPa 
widow  remained  recorded  as  the  owner,  but  we  do  attach 
importance  to  the  fact  that  Behari  Lai  is  now  in  possession  of  the 
property,  to  which  he  could  have  no  claim  unless  as  an  adopted 
son. 

We  now  oome  to  the  ease  of  Samman  Lai,  who  is  said  to 
have  been  adopted  after  marriage  by  Sukhanand.  This  instance 
is  proved  by  Samman  Lai  himself.  He  is  a  shopkeeper  at  Delhi. 
He  deposed  that  he  was  adopted  by  Sukhanand  about  25  or  2(i 
years  ago  after  his  marriage,  which  took  place  30  years  agj. 
His  real  father  Fatar  Chand,  he  said,  celebrated  his  marriage. 
In  cross-examination  he  stated  that  Patar  Chand  and  Sukhanand 
were  brothers,  that  Paiar  Chand  died  2  years  ago,  while 
Sukhanand  died  13  years  ago.  His  natural  mother  was,  he  said, 
still  living,  Sukhanand  and  Pa'ar  Chand  were  separate  in 
business  and  their  property  was  separate.  The  evidence  of  this 
witness  is  uncontradicted  and  we  ^ee  no  reason  for  distrusting 
it. 

The  next  instance  is  that  of  Makhan  Lai,  wha  is  said 
to  have  been  adopted  by  Mangal   Sod,    The   only    evidence 
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in  sapport  of  this  adoptdon  is  that  of  Makhan  Lai  himself,         1908 
but  hiB  evidence  ie  also  unoontradicted.    Makhan  Lai  is  a  road      ashabii 
contractor.    He  is  upwards  of  50  years  of  age.    He  staled  that      ^^»^^ 
his  natural  father's  name  was  CJhhatar  Mai  and  that  he  is  the   Buf  Chan©, 
adopted  son  of  Mangal  Sen.    He  was  adopted,  he  said,  30  years 
ago  when  a  married  man,  his  marriage  having  taken  place  40 
years  ago.    In  cross-examination  he  stated  that  his  first  son  was 
born  before  his  adoption  and  his  second  son  was  alive  and  wa^  24 
years  of  age  at  the  time  of  his  examination.    We  have  in  addition 
to  these  instances  the  adoption  of  Mul  Chand  by  Musammat 
Kishen  Dei,  the  widow  of  one  Ganesh  Lai,  which  was  proved  to 
our  satisfaction  in  the  case  of  Manohar  Lai  v.  BanarH  Das. 

These  exhaust  the  instances  which  have  been  relied  on  in 
addition  to  those  proved  in  the  case  of  Manohar  Lai  v.  Banarsi 
Das,  We  have  only  now  to  deal  with  a  few  cases  coming  from 
the  Jaipur  State. 

It  would  appear  from  the  judgment  that  the  pleader  for  the 
defendant  in  argument  placed  no  reliance  on  these  eases,  but  the 
evidence  was  relied  on  for  the  appellant  before  us^  and  was  read 
to  us,  and  we  think  that  it  has  some  value  as  showing  that  the 
Agarwala  Jains  in  the  Jaipur  State,  which  borders  upon  the 
Agra  district,  adopt  married  men.  Baohu  Lalji  described  himself 
as  the  adopted  son  of  Lala  Bam  Chanderji  of  Jaipur  State.  His 
natural  father's  name  was  Dhannua  LaL  He  deposed  that 
married  boys  bebnging  to  the  family  were  adopted  amongst  the 
Agarwala  Jains,  and  that  there  was  no  age-limit.  He  stated 
that  the  tying  of  a  turban  on  the  bead  of  the  person  who  is  to  be 
adopted  was  equivalent  to  an  adoption.  He  himself  was  30  years 
old  and  a  married  man  when  the  turban  was  tied  on  his  bead  in 
token  of  his  adoption. 

Another  Lala  Bachu  Lalji,  the  adopted  son  of  Lala  Debi  Lalji 
of  the  same  State,  also  deposed  to  the  practice  of  adoption  amongst 
the  Jains.  He  stated  that  his  natural  father's  name  was  Sheo- 
bakhsh;  that  Debi  Lalji  by  whom  he  was  adopted  was  Manay 
Bam's  son  ;  that  in  his  family  married  boys  were  adopted.  Lala 
Lalji  Mai  also  deposed  that  married  boys  were  adopted  amongst 
the  Jains,  and  that  he  was  adopted  by  Mangal  Lalji  after  his 
marriage,  as  were  also  two  persons  of  the  name  of  Basanti  Lai 
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and  Gopi  Lai.  Lala  Eishori  Cbandji  deposed  tbat  Jain  Agarwalas 
and  Bisbnns  both  adopted  married  and  unmarried  bojB^  and  there 
was  no  limit  to  age.  He  himself  was  adopted  by  Lala  Chhote  LaljL 
He  stated  tbat  Bacha  L^li  Chait  Mai  and  Baijnath  Chaudhri 
were  adopted  after  marriage ;  tbat  Baohu  Lai  was  adopted  when 
be  was  25  years  old^  Chait  Mai  when  be  was  30  years  old  and 
Baijnath  when  be  was  45  years  old.  The  witness  attended,  be 
said,  the  adoption  ceremony  of  Baijnath.  Another  witness, 
Lala  Sobba  Laiji,  deposed  to  the  same  practice^  and  stated  that 
he  himself  was  adopted  after  bis  marriage  by  his  paternal  ancle 
(3oyind  Bam  and  that  be  became  the  owner  of  Govind  Ram's 
property.  He  also  deposed  to  the  adoptions  of  Bachn  Lai  by 
Debi  Lai  and  Makban  Mai  by  Narsingh  Lai  after  their  mar- 
riages. The  ritual  of  adoption  amongst  tbei^e  Jaipur  Jains  ia 
unlike  tbat  which  prevails  amongst  the  Jains  in  this  Province. 
According  to  the  evidence  of  these  witnesses  it  consists  of  the 
tying  of  a  turban  on  the  bead  of  the  adopted  boy.  The  fact, 
however,  that  amongst  Agarwala  Jains  in  the  Jaipur  State  mar- 
riage is  no  bar  to  adoption  is  suggestive  as  showing  tbat  amongst 
them  the  restrictions  imposed  by  the  Brabmanical  piiestsand 
prevailing  amongst  Hindus  proper  are  not  regarded  as  binding 
upon  tbat  branch  of  the  Jain  community. 

Not  including  the  Jaipur  instances,  we  have  thus  established 
to  our  satisfaction  upwards  of  30  instances  of  the  adoption  of 
married  boys  amongst  the  Jains  in  theSabaranpur,  Muzaffarnagar, 
Meerut,  Delhi  and  Karnal  districts.  The  evidence  given  in  sup- 
port of  16  of  these  instances  is  unrebutted,  in  13  instances  the 
adopted  sons  themselves  gave  evidence  in  proof  of  their  adoption 
and  (bowed  that  they  had  got  the  property  of  their  adoptive 
fathers.  In  five  instances  either  the  adoptive  or  the  natural 
father  gave  evidence  in  support  of  the  adoption. 

The  proof  in  some  instances  is  stronger  than  in  others — bnt 
we  think  that  in  all,  with  the  exception  of  those  which  we  have 
rejected  as  not  satisfactorily  proved,  it  is  sufficient  to  satisfy  an 
unprejudiced  mind  beyond  reasonable  doubt. 

The  number  of  instances  so  proved  is  remarkable  in  view  of 
the  smallness  of  the  Jain  population  in  tins  Province.  Ordina- 
rily unmarried  boys  would  be  selected  for  adoption,  the  choice  of 
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a  married  boy  being  the  exception.  We  pointed  out  in  Mano-  1908 
har  Lai  v.  Banarai  Das  that  there  is  no  restriction  in  the  matter  abhabfi 
of  age  to  be  found  in  Manu  or  the  Smritie,  and  that  the  adop-  Kwwaa 
tion  of  a  married  man  of  whatever  age  is  not  forbidden  by  the  rup  cha»i>. 
Mitakshara^*  and  that  there  is  no  religious  significance  attached 
by  the  Jains  to  adoption.  It  is  not  the  case  of  the  plaiutiff  res- 
plendent that  the  rules  of  orthodox  Hindus  in  the  matter  of  adop- 
tion are  applicable  to  the  Jains.  This  case  could  not  be  set  up, 
seeing  that  the  ceremonies  of  investiture  with  the  sacred  thread 
and  of  tonsure  are  uuknown  to  the  Jains,  and  that  adoptions  with 
the  Jains  are  purely  secular  matters,  while  with  the  Hindus 
proper  they  have  a  religious  significance.  As  we  have  pointed 
out,  their  Lordships  of  the  Privy  Council  exposed  the  infirmity 
of  the  fundamental  proposition  laid  down  by  Mr.  Justice  Hitter 
that  the  institution  of  adoption  was  an  essentially  religious  insti- 
tution. We  have  shown  that  in  several  respects  the  practice 
prevailing  amongst  the  Jains  as  regards  adoption  materially 
differs  from  that  of  Hindus  proper.  For  example,  it  has  been 
held  that  amongst  them  a  widow  is  competent  to  adopt  without 
the  sanction  of  her  husband — Maharaja  Ooviiid  Nath  Ray  y. 
Qvlah  Ghand  (1).  In  8heo  Singh  Rai  v.  Dakho  (2)  it  was 
held  that  a  sonless  widow  can  adopt  a  son  without  the  autho- 
rity of  her  husband.  In  Lakhmi  Chand  v.  Oatto  Bai  (3)  the 
authority  of  a  Jain  widow  to  make  a  second  adoption  on  the  death 
of  the  child  first  adopted  was  established.  Again,  it  has  been 
held  that  a  Jain  widow  may  adopt  a  daughter's  son.  In  Bombay 
indeed  it  was  held  that  according  to  the  Hindu  Law  in  force  in 
that  presidency  the  adoption  of  a  married  asagothra  Brahman 
was  not  prohibited — Dharma  Dagu  v.  Ram  Krishna  Chimv^ji 
(4).  It  is  only  when  we  come  to  comparatively  modern  works, 
such  as  the  Dattika  Mimansa  and  Dattika  Chandrika,  that  we 
find  restrictions  imposed  on  adoption.  These  restrictions  were 
undoubtedly  the  work  of  the  Brahmanical  priests  of  later  times. 
Their  Lordships  of •  the  Privy  Council  in  the  case  of  Radha 
Mohan  v.  Hardai  Bibi,  to  which  we  have  already  referred, 
pointing  to  the  antiquity  X)f  the  Smritis  as  compared  with  the 

(I)  (1883)  6  S    D.  A.,  27H.  (3)  (1880)  I.  L.  R.,  8  All.  319. 

W  (1878)  1.  ii.  K.,  i  AH.,  688.        (4)  (1886)  1.  U.  tt.,  10  Born.,  80, 
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1906         Dattika  Mimansa  and  Dattika  Chandrika  observe  that  ibey  '^  bad 
AsHABvi      oooasion  in  a  late  case  to  dwell  upon  the  mixture  of  moralitj, 
KuKWAB      religion  and  law  in  the  Smritig — Bao  BaUvant  Si/ngh  v.  Bani 
Rvp  chivp.   Kiahori  (1).    They   had    to  decide  whether    a  prohibition  on 
alienation  of  property  away  from  a  man's  family^  certainly 
based  on  religious  grounds,  had  a  purely  religious  or  also  a  legal 
bearing."    They  then  said:— '^  All  these  old  text  books  and 
commentaries  are  apt  to  mingle  religious  and  moral  considera- 
tions not  bdng  positive  laws  with  rules  intended  for  positive 
laws.     In  the   preface  to  his   valuable  work  on  Hindu  law. 
Sir  William  Maonaghten  says: — 'It  by.no  means  follows  that 
because  an  act  has  been  prohibited  it  should  therefore  be  con- 
sidered as  ill^al.    The  distinction  between  the  vinculum  juris 
and  the  vvnoulum  pudaris  is  not  always  discernible.'    They 
now  add  that  the  further  study  of  the  subject  necessary  for  the 
decision  of  these  appeals  has  still  more  impressed  them  with 
the  necessity  of  great  caution  in  interpreting  books  of  mixed 
religion^  morality  and  law^  lest  foreign  lawyers  accustomed  to 
treat  as  law  what  they  find  in  authoritative  books  and  to  admi- 
nister a  fixed  legal  system,  should  too  hastily  take  for  strict  law 
precepts  which  are  meant  to  appeal  to  the  moral  sense,  and  should 
thus  fetter  individual  judgments  in  private  affairs,  should  intro- 
duce restrictions  into  Hindu  society  and  impart  to  it  an  inflex- 
ible rigidity  never  contemplated  by  the  original  Iaw*givers.'' 
This  is  weighty  and  suggestive  language.    Again,  treating  of  the 
weight  to  be  attached   to   the  Dattika  Mimansa  and  Dattika 
Chandrikai  their  Lordships  at  page -474,  referring  to  the  view 
expressed  by  Knox,  J.,  that  the  authority  of  these  works  was  open 
to  examination,  explanation,  criticism^  et  ceterai  while  not  accept- 
ing this  view,  observe  that  "  so  far  as  showing  that  caution  is 
required  in  accepting  their  glosses  where  they  deviate  from  or 
add  to  the  Smritis,  their  Lordships  are  prepared  to  concur  vrith 
the  learned  Judge,''    Now  in  view  of  the  fact  that  the  Jains 
dissented    from    Hinduism    more    than    2^    centuries    ago,  at 
a  time  when,  so    far    as  the  authorities    go,    no  trace  of  the 
restriction  of  marriage  existed  in  the  matter  of  adoption,  and 
seeing  that  in  primitive  times  the  practice  of  adoption  had  no 
(1)  (1S9S)  L.  B.,  26  I.  A.,  64,  at  p.  69« 
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religioos  basis;  also  in  view  of  the  fact^  which  is  admitted,  that 
the  practice  of  adoption  amongst  the  Jains  is  necessarily  unlike 
that  observed  amongst  the  Brahmans  and  YaishiyaSi  as  we 
have  already  pointed  out,  it  might  be  thought  that  the  onus  of 
proving  the  existence  of  a  restriction  upon  adoption  in  the  case  of 
the  Jains  snch  as  prevails  amongst  Hindus  proper  lay  upon  the 
party  making  this  assertion.  In  view,  however,  of  the  ruling  of 
their  Lordships  of  the  Privy  Council  that  in  Jain  cases  it  rests 
on  the  party  alleging  a  custom  or  practice  at  variance  with  that 
of  orthodox  Hindus  to  prove  his  allegation,  we  have  treated  this 
burden  as  one  which  lay  upon  the  defendant  appellant.  This 
onus  he  has,  in  our  judgment,  satisfied,  and  we  remain  of  the 
opinion  which  we  expressed  in  Manoho/r  Lai  v.  Banarai  Das 
that  the  marriage  of  a  Jain  is  no  bar  to  his  adoption. 

We  therefore  allow  the  appeal.  We  set  aside  the  decree 
of  the  Court  below  and  give  a  declaration  that  Jambu  Prasad 
was  adopted  by  Musammat  Asharfi  Kunwar  and  that  his 
adoption  is  valid,  and  we  dismiss  the  plaintifi^s  suit  with  costs 
in  both  Courts. 

Appeal  decreed. 

before  Mr,  Justice  Aikman  and  Mr,  Juifioe  Karamat  Huiein, 

BAM  DIN  (DnriVDAVT)  v.  BHUP  SINGH  and  othibs  (PLAiirTivrs}.^' 

CiHl  JPro€edur$  Code,  teotion^H'-'Uiufruciuary  mortgage'^Suit  for  redemp* 

tion^Smhseguent  suit  to  recover  eurplut  proftii'^Aoi  No.  ZV  of  1877 

(Indian  Limitation  Act),  Schedule  II,  Article  l06^Act  No.  IV  of  1882 

(Transfer  of  l^operty  Act),  section  92. 

In  a  suit  for  redemption  of  a  usuf  ractuary  mortgage  the  mortgagor  it 
bound  to  claim  for  larplus  profits,  if  any,  payable  by  the  mortgagee.  Section 
41  of  the  Code  of  Ciril  Procedure  is  a  bar  to  the  recovery  of  such  profits  by 
means  of  a  separate  sail. 

Article  106  of  the  second  schedale  to  the  Indian  Limitation  Act,  1877» 
applies  to  a  case  whore  the  mortgagor  gets  possession  otherwise  than  by  means 
of  a  snlt  for  redemption. 

Vinayak  Shivrao  Dighe  y.  Dattatraga  Oopal  (1),  Euhhminihai  T.  Venha* 
teeh  (S),  Satgabadi  Behara  t.  Eardbati  (8),  Kaehi  v.  Bojrang  Prasad  (4)  and 
Baloji  Tamaj*  Pothar  v.  Tamangouda  (6)  referred  to. 

•  First  Appeal  No.  80  of  1907,  from  an  order  of  C.  D.  Steel,  District  Jndgt 
of  Shahjahanpur,  dated  the  6  th  of  January  1907. 
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1906 
March  II, 


(1)  (1902)  I 

(2)  (1907)  I.  li.  R.,  81  Bom.,  627. 


L.  B.,  26  Bom.,  681.         (3)  (1^07)  I.  L.  K.,  34  Calc.,  228. 
(6)  (1669)  6  Bom., 


(4)  (1907)  LL/R-i'sO  AU.,  86. 
a.,  H.-^.  Rep.,  A.  C.  J.,  97. 
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1903  The  facts  of  this  case  a;e  as  follows  : — 

Kax  DiiT  ^^^  plaintiffs  were  usufructuary  mortgagors.     They  brought 

«•  a  suit  for  redemption  on  the  ground  that  the  mortgage  debt  had 

SivGH.       been  satisfied  from  the  profits  of  the  property  mortgaged^  but  in 

that  suit  they  did  not  claim  any  surplus  profits.    They  obtained 

a  decree  for  redemption   on   the   13th   of  May   1906,  without 

payment,  on  the  finding  that  the  mort|,age  had  been  satisfied  as 

alleged  in  1280  Fasli^  and  in  execution  of  that  decree  they  got 

possession  of  the  mortgaged  property. 

Thereafter  the  suit  out  oi  which  this  appeal  arose  was  brought 
by  the  plaintiffs  mortgagors  to  recover  excess  profits  realized  by 
the  defendant  after  the  satisfaction  of  the  mortgage  debt  and 
before  redemption.  The  Court  of  first  instance  (Subordinate 
Judge  of  Shahjahanpur)  dismissed  the  suit^  holding  that  it  was 
barred  by  the  provisions  of  section  43  of  the  Code  of  Civil  Pro- 
cedure. On  appeal  by  the  plaintiffs  the  District  Judge  held  that 
section  43  was  no  bar  to  the  suit;  and  remanded  the  case  under 
section  562  for  trial  on  the  merits.  From  this  order  the  defend- 
ant appealed  to  the  High  Court. 

Babu  Jogindro  Nath  Chaudhri,  for  the  appellant. 

The  Hon^ble  Pandit  Madan  Mohan  Malaviya,  for  the  res- 
pondents. 

AiEMAN^  J. — This  is  an  appeal  from  an  order  of  the  learned 
District  Judge  of  Shahjahanpur  remanding  a  case  under  the  pro* 
visions  of  section  562  of  the  Code  of  Civil  Procedure. 

The  plaintiffs,  who  are  respondents  here,  brought  a  suit  against 
the  appellant  in  a  Munsif's  Court  for  redemption  of  a  usufructu- 
ary mortgage.  They  obtained  a  decree  and  were  put  in  posses- 
sion of  the  mortgaged  property  on  the  13th  of  March  1906.  They 
subsequently  brought  the  suit  out  of  which  this  appeal  arises  to 
recover  from  the  appellant  Bs.  5,000  on  account  of  surplus  collec- 
tions alleged  to  have  been  received  since  1874,  when  the  mort- 
gage debt  was  discharged  by  the  usufruct  of  the  property.  The 
suit  was  filed  in  the  Court  of  the  Subordinate  Judge.  It  was  dis- 
missed by  him  on  the  ground  that  it  was  barred  by  the  provisions 
of  section  43  of  the  Code  of  Civil  Procedure.  On  appeal  by  the 
plaintiffs  the  learned  District  Judge  held  that  the  suit  was  not 
barred  and  remanded  it  for  decision  on  the  merit3.    It  ii  against 
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that  order  of  remand  that  the  defendant  has  preferred  this         1908 
appeal.  lUx  Dxv 

In  my  opinion  the  appeal  must  be  allowed.    The  learned        ^^^^ 
District  Jadge  has  written  a  oarefnl  judgment,  but  I  cannot  agree       Sinm. 
with  the  conclusion  at  which  he  has  at  rived.    He  says : — "  The     Aikman,  J. 
cause  of  action  on  the  17th  of  December  1904,  the  date  of  the 
institution  of  the  case  in  the  MunsiPs  court,  was  the  retention  of 
the  property.     The  whole  claim  which  the  plaintiff  was  entitled 
to  make  then  on  that  cause  of  action  was  to  say : — *  Give  me  poss-r 
ession  of  the  property'."     This  is  a  view  which  I  cannot  accept. 

The  plaintiff  had  another  remedy,  which  he  was  not  only  enti- 
tled to  sue  for.but  bound  to  sue  for  in  the  previous  suit,  and  that 
was  to  lave  an  acoount  taken  and  a  decree  passed  for  any  surplus 
received  by  the  mortgagee  after  discharge  of  the  mortgage  debt. 
As  remarked  by  Jenkins,  0.  J.,  in  Viruiyak  v.  Dattatraya  (1), 
"  a  redemption  suit  has  for  its  purpose  the  complete  adjustment 
of  the  rights  of  the  parties,  and  the  decree  when  properly  framed 
provides  for  matters  even  up  to  the  time  when  it  is  ultimately 
carried  into  effwf 

The  decisions  in  Eukhminibai  v.  Venkateah  (2),  Satyabadi 
Behara  v.  Harabati  (3)  and  Ka$hi  v.  Bajravg  Prasad  (4)  are 
also  in  favour  of  tBe  appellant,  and  we  have  not  been  referred 
to  any  case  in  which  a  suit  like  the  present  has  been  held  to  be 
maintainable.  In  the  case  of  Rukminibai  v.  Venkateah  (2)  the 
subsequent  suit  of  the  mortgagee  was  held  to  be  barred  either 
under  section  13  or  section  43  of  the  Code  of  Civil  Procedure. 
Section  13  will  not  apply  to  this  case,  as  the  Court  which  tried 
the  previous  suit  va;  not  a  Court  competent  to  try  the  present  suit ; 
but  the  provisions  of  section  43  are  sufficient  to  bar  this  suit. 

The  learned  District  Judge  in  support  of  the  conclusion  bo 
which  he  came  relies  on  article  105  of  the  second  schedule  of  the 
Limitation  Act,  which  prescribes  a  period  of  limitation  for  a  suit 
by  a  mortgagor  after  the  mortgage  has  been  satisfied  to  recover 
surplus  collections  received  by  the  mortgagee,  and  gives  as  the 
time  from  which  the  period  begins  to  run  the  date  when  the 
mortgagor  re-enters  on  the  mortgaged  property.     In  my  opinion 

(1)  (19C2)  I.  L.  R.,  26  Bom.,  661.        (8)  (1907)  I.  L.  B.,  84  Calc,  228. 

(2)  (1907)  1.  L.  R.,  81  Bom.,  627.        (4)  (1S07)  I.  L.  R.,  80  All,  8«. 
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1908         this  ftrtiole  mast  not  be  constraed  so  as  to  conflict  with  the  picvi- 


Bam  Div 


sions  of  section  48  of  the  Code  of  Civil  Procedarei  and  must  be 
t.  deemed  to  refer  to  cases  in  which  the  mortgagor  has  got  posses- 

SiKOH.       aion  of  the  mortgaged  property  otherwise  than  by  means  of  a  suit 
for  redemption. 

For  the  above  reasons  I  would  allow  the  appeal  with  costs. 
Kabakat  HusEiN,  J. — The  facts  which  led  up  to  this  appeal 
are  that  a  suit  for  redemption  (No.  591  of  1904)  was  brought  in 
the  Court  of  the  Munsif  of  Shab  jahanpur.    The  plaintiffs  in  that 
suit  did  not  claim  any  surplus  collections  made  by  the  mortgagee 
in  possession,  nor  did  they  obtain  any  permission  to  bring  a  sepa- 
rate suit  for  such  collections.    They  got  possession  of  the  property 
in  execution  of  the  decree  for  redemption    on  the  13th  March 
1906,  without  any  payment,  as  it  was  found  that  the  mortgage 
debt  had  been  satisfied  from  the  profits  of  the  mortgaged  property 
before  1280  Fasli.    On  the  1st  of  May  1906,  the  plaintiffs  brought 
a  suit  for  the  recovery  of  the  excess  profits  realized  by  the  defen- 
dant after  the  satisfaction  of  the  mortgage  money  and  before  re- 
demption.    One  of  the  pleas  in  defence  was  that  section  43  of  the 
Code  of  Civil  Procedure  barred  the  suit  The  Court  of  firstinstance, 
accepting  the  plea,  dismissed  the  suit.    On  appeal  by  the  plaintifb 
the  learned  District  Judge  set  aside  the  decree  of  the  first  Court 
and  remanded  the  case  under  section  662  of  the  Code  of  Civil 
Procedure.    The  lower  appellate  Court  came  to  the  conclusion  that 
section  43  of  the  Code  of  Civil  Procedure  did  not  bar  the  suit  and 
that  the  cause  of  action  for  the  surplus  arose  subsequently  to  that 
for  redemption  and  was  a  distinct  cause  of  action.    The  defend- 
ant has  appealed  to  this  Court.    It  is  argued  on  his  behalf  that  the 
cause  of  action  for  surplus  profits  in  a  redemption  suit  is  not  sepa- 
rate from  the  canse  of  action  for  the  recovery  of  the  possession  of 
the  property  mortgaged  and  that  the  mortgagor  in  such  a  suit  hits 
only  one  single  cause  of  action  against  the  mortgagee  inpossessbn. 
This  contention,  I  am  of  opinion,  is  perfectly  sound.    The  com- 
prehensive character  of  suits  relating  to  mortgages  and  the  obli- 
gation incumbent  on  litigants  to  see  that  the  decree  in  them  covers 
all    rights  is  well  known — Vinayahw,  Daitatraya   (1) — and  a 

(1)  (1902)  I.  L.  B..  26  Bom.,  661,  »t  p.  668, 
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mortgagor  in  a  redemption  suit  has  not  only  to  claim  possession, 
where  the  mortgagee  has  it,  but  he  has  also  to  claim  surplus  colle- 
ctioflB  if  aoy.  His  cause  of  action  in  a  redemption  suit  is  a  single 
oaose  of  action,  and  a  demand  for  the  excess  collections,  if  any, 
forms  an  essential  part  of  his  whole  claim  in  respect  of  that  cause 
of  aetion,  and  hence,  if  the  plaintiff  in  a  redemption  suit  succeeds, 
tite  Court  has  to  pass  a  decree,  ordering  that  an  account  shall  be  ] 
taken  (eection  92  of  the  Transfer  of  Property  Act).  Begardiog 
the  principle  already  stated,  the  learned  Judges  in  the  case  of 
Balojiy.  Tamangouda  (1)  remark  : — '*In  this  case  the  plaintiflT, 
who  claims  under  the  mortgagor,  sues  to  recover  over-paymenls 
on  account  of  a  mortgage  which  has  been  redeemed.  We  are  of 
opinion  that  the  claim  which  arose  out  of  the  cause  of  action  when 
the  suit  for  redemption  was  filed  was  that  the  plaintiff,  Jthe  mort- 
gagor, was  entitled,  firsb,  to  recover  possession  of  the  mortgaged 
property  on  the  ground  that  the  mortgage  had  been  satisfied  out 
of  the  rents  and  profits  received  by  the  mortgagees,  and,  secondly, 
to  get  back  any  sum  overpaid,  and  that  therefore,  the  first  suit 
should  have  claimed  both  possession  and  the  surplus  as  required 
by  section  7  of  the  Code  of  Civil  Procedure,  which  provide 
that  '  every  suit  shall  include  the  whole  of  the  claim  arising 
out  of  the  same  cause  of  action,'  The  proper  decree  would  have 
been  to  order  payment  of  the  surplus,  on  the  ground  that  the 
mortgagees  were  trustees  of  the  mortgagor  and  that  the  money 
in  their  hands  belonged  to  them/' 

There  in  fact  may  be  suits  for  redemption  in  which  a  demand 
for  a  surplus  directly  flowing  from  a  settlement  of  accounts  may 
be  co-eiBtensive  with  the  whole  claim  of  a  mortgagor  in  respect 
of  his  cause  of  action  to  redeem.  The  right  to  claim  the  surplus 
profits  is  synchronous  with  the  right  to  claim  possession  of  the 
mortgaged  property,  and  to  hold  thdt  the  cause  of  action  for 
claiming  excess  collections  accrues  when  the  mortgage  debt  has 
been  satisfied  is  inconsistent  with  the  principles  on  which  the 
law  of  redemption  is  based. 

The  question  of  accounts  in  a  redemption  suit  must  not  bo 

mixed  up  with  the  question  of  mesne  profits  in  a  suit  for  the 

reoovory  of  immovable  property  against  a  trespasser,  for   the 

(1)  (1809)  6  BOm.iH.  a  Bep.|  A.  C.  J^  97,  at  p.  99i 
33 
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1906         positioD  of  a  mortgagee  in  possessioD  is  very  different  from  thiit  of 
Bam  Di»      a  trespasser.    The  possession  of  the  mortgagee  before  redemption 
^-  U  pos^ssion  for  the  mortgagor  and  he  '^  beoomes  a  tmstee  for  the 

fiivex.  mortgagor  after  he  has  been  paid.''  (Ashbarner  on  Eiuity, 
j2~jj^  p,  268).  He  has,  therefore,  to  deliver  po^se^sion  of  the  mortgaged 
Ai«M»,  /,  property  and  to  '^  aecount  for  his  gro^s  receipts  from  the  mort- 
gaged property  "  (section  76  of  the  Transfer  of  Property  Act). 
The  possession  of  a  trespasser  is  of  an  adverse  nature  and  section 
44  of  the  Code  of  Civil  Prooedare  shows  that  the  caase  of  action 
for  mesne  profits  is  distinct  from  that  for  the  recovery  of  im- 
moveable property.  In  India  ''  the  policy  of  the  law  has  been 
to  allow  a  plaintiff^  to  enforce  a  claim  for  possession  of  land  and 
for  mesne  profits,  either  in  one  suit  or  two  as  he  might  think 
proper,  bat  at  the  same  time  to  induce  him,  if  there  is  no  reason 
to  the  contrary,  to  dispose  of  ijis  whole  claim  in  one  suit  only.'* 
Kishori  Lai  Roy  v.  Sharut  Chunder  Mozumdar  (1)  quoted 
wiih  approval  in  Laleasor  Bdbui  v.  Janki  Bibi  (2).  Such  being 
the  distinction  between  a  claim  for  surplus  collections  in  a  re* 
demption  suit  and  a  claim  for  mesne  profits  in  a  suit  in  eject* 
ment,  the  cases  of  Mon  Mohun  Birkar  v.  The  Secretary  of  State 
for  India  (3)  and  of  Earn  Dayal  v.  Madan  Mohan  Lai  (4), 
which  deal  with  the  suits  for  mesne  profits,  have  no  bearing  upon 
the  case  before  me. 

Itaksvd  Ali  v.  Nargis  Dye  (6)  and  AmaTuU  Bibi  v.  Imdad 
Hueain  (6)  have  also  nothing  to  do  with  a  suit  for  surplus 
profits  brought  after  a  suit  for  redemption. 

It  is  contended  on  behalf  of  the  respondent  that  article  105  of 
the  Indian  Limitation  Act  (No.  XV  of  1877)  provides  three 
years'  limitation  for  the  recovery  of  surplus  collections  received 
by  the  mortgagee  from  the  date  when  the  mortgagor  re-enters  on 
the  mortgaged  property,  and  that  this  indicates  that  there  oan  be 
a  separate  suit  for  excess  collections. 

The  article  in  my  opinion  contemplates  a  case  other  than  that 
of  redemption.  When  a  mortgagor  takes  possession  of  the  mort* 
gftgod  property,  not  in  execution  of  a  decree  for  redemption,  but 
in  some  other  way,  then  article  105  applies.    In  Baboo  Oour 

(1)  (last)  I.  L.  P.»  8  Calc.  698.  (4)  (18M)  I.  L.  R,  21  All.,  426. 

(2)  aS9X)  I.  L.  B.,  19  Calo.»616.         (6)  (1892)  I.  L.  R.,  20  CUo.^  822; 
m  (1980)  L  L.  B.,  17  Calc,  968.        (6)  (1868)  L.  B.,  16  I.  A.,  106. 
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EUhen  Singh  v.  Sahay  Ftiheer  Ohund  (1)  il  was  ruled  that  a        i9o# 

sait  for  redemption  does  not  debar  the  mortgagor  from  afterwards    lu^Tj^T 
suing  the  mortgagee  in  possession  for  mesne  profits  payable  *• 

between  the  date  of  suit  and  the  execution  of  the  decree  for  SiiraB^  . 
redemption.  In  that  case  the  mortgagor,  as  has  been  observed 
by  the  learned  judges  in  SoUyabadi  Behara  v.  Ha/rabati  (2),  had 
sued  under  Regulation  I  of  1798,  while  the  scheme,  of  the 
Transfer  of  Property  Act  i^  quite  different.  For  the  reasons 
given  above  I  would  allow  the  appeal. 

By  thb  Coubt. — The  order  of  the  Court  is  that  the  appeal  be 
allowed.  The  order  of  the  learned  District  Judge  remanding 
the  case  under  section  562  of  the  Code  of  Civil  Procedure 
is  set  aside,  and  the  deeree  of  the  Court  of  first  instance  is 
restored.  The  appellant  will  have  his  costs  here  and  in  the  Court 
bdow. 

Appeal  decreed. 


1906 
Sifort  Sir  John  SitmUfft  Knight,  Chief  J%$tie9,  and  Mr.  Justice  Sir  William       March  It. 

Bnrhitt.  

WILiTATI  BEGABI  (P&izVTirT)  «.  NAND  KISUOBB  (Dbvivdaitt) .• 

Ci^il  JProccdnrc  Oodc^  ccction  t^^Quection  relating  to  the  caecution,  die* 

charge  or  caticf  action  of  the  deerec-^Conteet  between  the  holder  of  a 

decree  for  an  undieided  chare  of  Joint  property  and  an  auction  purehaeer 

pendente  lite. 

One  WiUytti  Begam  obtftined  a  deeree  for  poBieBsioii  of  a  ihace  in 
f  f  rtain  Joint  and  andirided  lamindari  property,  and  tbii  deeree  wti  ezecated 
io  far  ae  might  be  by  delivery  of  formal  posteBtion.  While  the  loit  in  whieh 
thii  deeree  waa  passed  was  pending,  one  lUghanath  Das  obtained  a  simple 
money  decree  against  another  co«sharer  in  the  iimindiri,  aifd  in  exeentioa 
thereof  brought  the  property  to  sale  and  it  was  parchised  by  Nand  Kishore. 
Kand  Kishore  got  possession.  Wilayati  Begam  applied  for  mutation  of  names 
in  her  faronr,  but  was  resisted  by  Nand  Kishore,  and  accordingly  instituted  a 
suit  against  Nand  Kiahore  praying  for  a  declaration  of  her  title  as  against  him. 
Meld  that  such  a  suit  was  not  obnoxious  to  the  prohibition  contained  in 
■action  244  of  the  Code  of  Ciril  Procedure.  Quleari  Lai  r.  Madho  Bam  (S) 
distinguished.  Jagan  Nath  r.  Milap  Chand  (4)  and  Kino  r.  Budhin  (6) 
referred  to. 

e  Appeal  No.  68  of  1907  under  section  10  of  the  Letters  Patent. 


n 


ise?)  7  W.  B.,  864.  (8)  (1904)  T.  L.  R.,  26  AIL.  447. 

1907)  I.  L.  B.,  84  Calc.«  828.        (4)  (1906)  I.  L.  B..  28  AU..  728. 
(8)  (1877)  L.  B.,  6  Ch.  D.,  160, 


Digitized  by 


GooglQ 


m 


THE  HTMAK  LAW    BEP0BT8;  [VOL.  XJOCw 


Beoax 

Ka»» 

KlfffOB^ 


The  facte  of  this  case  are  as  followa : — 

Musammat  Wilayati  Begam  was  entitled  to  an  undivided 
dbare  of  the  estate  of  one  Nihali  Bogam  consisting  of  a  16 
biswansi  zamindari  thare  of  a  mahal  and  also  sir  land  apper- 
taining thereto.  She  brought  a  suit  against  Ali  Sher  Khan 
and  othere  for  recovery  of  this  share,  and  on  the  12th  of 
Deeemter  1896  got  a  decree  for  possession.  'This  decree  -was 
not  piu  into  execution  until  the  6th  of  December  1899,  Formal 
possession  was  given  in  1900.  While  this  suit  was  pend- 
ing, one  Baghunath  Das^  who  had  obtained  a  simple  money 
decree  against  Ali  Sher  Khan  and  the  other  defendants  to  the 
suit  of  Wilayati  Begam,  attached  and  sold  the  property  in  whieh 
Wilayati  Begam  was  a  share-holder^  and  at  the  auction  sale  the 
defendant;  Nand  Eishore,  became  the  purchaser  on  the  20(b  of 
August  1895.  In  1899  he  got  possession  of  the  property  io 
purclttsed.  Wilayati  Begam  applied  in  the  mutation  department 
to  have  her  name  recorded  in  respect  of  her  share,  but  Nand 
Kishore  filed  an  objection  and  the  objection  was  allowed.  There- 
upon Wilayati  Begam  instituted  the  present  suit  on  the  25th  of 
July  1904,  praying  for  a  declaration  of  her  title  to  the  share 
decreed  to  her  in  1896. 

The  Court  of  first  instance  (Munsif  of  Etah)  decreed  the  plain- 
tilTs  claim^  but  this  decree  was  reversed  on  appeal  by  the  Addi- 
tional Judge  of  Aligarh,  and  on  second  appeal  to  the  High  Court, 
the  plaintifi's  appeal  was  dismissed  on  the  ground  that  the  aut 
was  barred  by  section  244  of  the  Code  of  Civii  Proeedarj.  It  was 
held  that  the  case  fell  within  the  ruling  in  Qulza/ri  Lai  v.  Madho 
Ram  (1);  that  Nand  Kishore  was,  as  the  purchaser  in  that  case, 
the  repre8entative  of  the  judgment- debtor  within  the  meanmgof 
section  244,  and  that  the  question  raised  wa^  one  relating  to  the 
execution  of  the  deoiee,  and  that  that  question  was  only  deter- 
minable by  the  Court  executing  the  decree.  Against  this  decree 
the  plaintiff  appealed  under  section  10  of  the  Letters  Pateut. 

Maulvi  AbdvX  Majid,  for  the  appellant. 

Mr,  0.  W.  DiUon,  for  the  respondent. 

Stakley,  C.J.,  and  Bubkitt,  J. —The  facts  of  this  case 
are  fuJly  set  out  in  the  judgment  of  the  learned  Judge  of  this 
Court  from  who:5e  decision  this  appeal  has  been  preferred.    They 

(1)  (1904)  I  L.  B.{26  All^  447. 
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•re  not  complieated.  The  plaiutiff  Musammat  Wilajati  B«^;aia 
ims  entitled  to  an  undivided  share  of  the  estate  of  one  Nibidi 
B^am  consisting  of  a  16  biswansi  samindari  share  of  a  mahal 
and  also  sir  land  appertaioiog  thereto.  She  brought  a  suit  sgainst 
AH  Sher  Khan  and  others  for  recovery  of  this  share,  and  on  the 
12th  of  December  1^96  got  a  deoree  for  possession.  This 
decree  was  not  put  into  execution  nntil  the  6th  of  Deoember 
1899.  Formal  possession  was  given  in  1900.  While  this  suit 
was  pending,  one  Baghanath  Das,  who  had  obtained  a  simple 
money  deeree  against  Ali  Sher  Khan  and  the  other  defendaata  to 
the  suit  of  Wilayati  Begam,  attached  and  sold  the  property  iA 
which  Wilayati  Begam  was  a  share-holderi  and  at  the  anetion 
sale  the  defendant  Nand  Kishore  became  the  purchaser  on  the 
20th  of  Afigost  1895.  In  1899  he  got  poaseaaion  of  the  propettj 
so  pnrdiased.  The  plaintiff  appellant  applied  in  the  mutation 
department  to  have  her  name  recorded  in  respect  of  her  sImupo^ 
b«t  Nand  Kishore  filed  an  objectbn  and  the  objeetion  waa 
allowed.  Thereupon  the  snit  out  of  which  this  appeal  has  ariaan 
was  instituted  on  the  25th  of  July  1904 

The  Court  of  first  instance  decreed  the  plaintiff's  claim,  but 
this  deoree  was  reversed  on  appeal,  and  on  second  appeal  to 
this  Court  the  learned  Judge  dismissed  the  appeal  on  tlie  ground 
that  the  suit  was  barred  by  section  244  of  the  Code  of  Civil 
Procedure.  He  held  that  the  case  fell  within  the  ruling  in 
Oidzari  Lai  v.  Madho  Ram  (1);  that  Nand  Kishore  was,  as 
the  purchaser  in  that  case,  the  renresentative  of  the  judgment- 
debt^  within  the  meaning  of  section  244,  and  that  the  question 
raised  was  one  relating  to  the  execution  of  the  decree,  and  that 
the  question  was  only  dotermiuable  by  the  Court  exeeuting  the 
decree. 

Now,  was  the  question  raised  one  relating  to  the  execu- 
tion of  the  decree  ?  This  is  the  important  quodtioo.  There  «• 
an  aspect  of  the  fact)  which  does  not  ap^iear  to  have  been 
present  to  the  mind  of  the  learned  Judge,  and  no  doubt  wan  aot 
brought  to  his  notice  in  argnment.  Musammat  Wilayati  Beg»m 
was  entitled  only  to  an  undivided  share  of  the  property  of  HUiali 
Be^ami  and  could  not  in  her  former  suit  obtain  more  tlian  a 
(1)  (W^)  L  L.  R^  26  All.,>47. 
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decree  declaring  her  title  to  that  share.    She  could  not  in  (bat 
8oit  have  got  more  than  formal  posseaaion.    She  could  not  oblrin 
physical    possession  vithont  institnting   partition   proceedings. 
The  proceedings  in  execntion  in  that  suit,  thereforci  ended  with 
the  delivery  of  formal  possession^- Ja^n  Ifaih  v.  MUap  Chamd 
(1).    Wilajati  Begam  having  got  formal  possession  in  execntion 
thereby  exhausted  all  the  remedies  open  to  her  in  that   snit* 
Physical  possession  oonld  only  be  obtained  by  partition  in  the 
Beveoue  Conrt.    Now  let  us  see  what  was  the  position  of  Nand 
Kishore.    He  porohssed  the  property  in  dispute  pendente  Utef 
that  iSy  during  the  pendency  of  the  suit  of  Wilayati  Begam,  and 
therefore  became  bound  by  the  judgment  which  was  obtained 
by  the  plaintiff  against  Ali  Sher  Khan  and  others.    An  aliena- 
tion  or  assignment  pendente  lite  is  not  permitted  to  affect  tiie 
rights  of  other  parties  to  a  tuit  unless  it  disables  the  party  who 
makes  the  alienation  from  carrying  out  the  order  of  the  Conrt,  in 
which  case  the  alienee  or  assignee  must  be  brought  before  the 
Ckmrt.    In  the  present  case  all  that  the  plaintiff  was  entitled  to 
was  a  declaration  of  her  title  to  her  share  in  the  estate  of  Nihali 
Begam,  and  there  was  no  necessity  to  bring  Nand  Kishore,  the 
purchaser  pendente  lite,  before  the  Comt.     It  was  argued  before 
us  on  behalf  of  the  respondent  that  the  plaintiff  ought  to  have 
applied  to  have  Nand  Kishore  added  as  a  party  and  to  have 
obtained  a  decree  against  him.    But  it  appears  to  us  that  it  was 
not  obligatory  on  the  plaintiff  to  make  any  such  application.    If 
she  had  made  it,  it  wonld  have  rested  in  the  discretion  of  the 
Oourt  to  grant  or  refuse  the  application.    Now  a  grantee  pen- 
dente lite  cannot  question  the  decree  or  any  proceeding  in  the 
cause  which  from  the  nature  of  the  suit  and  the  relief  prayed  for 
might  naturally  result.    The  practice  under  the  Judicature  Act 
in  England  is  similar  in  this  respect  to  that  prevailing  in  this 
country  under  the  Civil  Procedure  Code,  and  in  England  the 
addition  to  the  array  of  parties  of  a  purchaser  pendente  lite  is 
ordinarily  not  regarded  as  necessary — Kino  v.  Rvdkin  (2),  also 
Daniel's  Chancery  Practice,  6th  edn.,  p.  266.    In  view  then  of 
the  fact  that  the  plaintiff  appellant  in  her  former  suit  obtained 
all  the  relief  to  which  she  was  entitled  as  a  co-sharer  in  an 
(1)  (190e;  I.  U  B..  88  AIL,  718.        (9)  (1877)  L.  B,  8  Ch.  D..  180»  at  p.  188, 
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imdivided  estate,  and  that  she  obtained  formal  posaeasion  of  her 
share  in  ezecation  of  the  decree  passed  in  that  suili  we  do  not 
think  that  the  ruling  in  the  case  of  Oulzari  Lai  v.  Mcriho  Bam 
(1)  bars  her  right  to  maintain  the  preeent  suit  When  the  defend- 
ant resisted  her  claim  to  have  her  name  recorded  as  owner  in 
respect  of  her  share,  she  was,  we  think,  justified  in  institating 
the  snit  oat  of  which  this  appeal  has  arisen,  which  is  one  in  sub- 
stance for  the  declaration  of  her  title  to  a  share  as  against  the 
defendant,  who  in  the  mutation  proceedings  denied  her  title, 
thereby  throwing  a  cloud  on  it.  She  cannot  obtain  proprietary 
possession  of  the  share  unless  she  takes  partition  proceedings, 
and  in  so  far  as  the  Court  of  fir^t  inf^tance  granted  her  a  decree 
for  proprietary  possession,  that  decree  cannot  be  upheld.  We 
allow  the  appeal,  set  aside  the  decree  of  the  learned  Judge  of 
this  Court  and  also  the  decree  in  the  lower  appellate  Court  and 
decree  the  plaintiff's  claim  for  a  declaration  of  her  title  as  claimed 
with  costs  in  all  Courts. 

Appeal  decreed. 

JBsfore  Sir  John  Stanley,  Kni^ki,  Chief  Juiiie0»  &nd  Mr.  Jueiiee 
Sir  William  Bwrkiti. 
BALWAKT  8IKGH  AVP  akothib  (PLAiirTiiit}  «.  8HANKAB 
(Dbiivdaht)  • 
Wajib'mUarw^Conetruciion  of  document'^  Somee  tam-^  C§e» — JBffi^. 
Under  tht  wftjib*iil*ari  of  a  Tillage  called  Badhakand  the    aamindar 
waa  declared  to  bo  entitled  to  one  iaia  (tiz  piei)  per  month  for  e?«rj  boiM 
from  the  occupantt  of  the  Tillage  and  alio  from  the  owners  of  ihopi  and 
temfAes.    SeJd  that  this  payment  (which  was  called  *'  gharghanna  '^  was  not 
a  honse^taz,  or   cess,  hat  merely  groand*rent  and  did  not   reqnire  special 
tanetion. 

The  plaintiff  in  the  suit  out  of  which  this  appeal  arose  was 
the  zamindar  of  the  village  of  Badhakund  in  the  district  of 
Muttra  and  the  defendant  occupied  a  houf e  in  the  abadi  of  that 
village.  The  plaintiff  sued  to  recover  three  years'  rent  of  the 
house  so  occupied  by  the  defendant.  The  suit  was  ba.«ed  npon 
the  wajib-ul-arz  of  the  village 'which  provided  that  the  zamindar 
was  entitled  to  one  taka  (that  is,  6  pies)  per  month  for  every 
house  from  the  occupants  of  the  village  and  also  from  the  owners 

*  Appeal  Ko.  68  of  1907  under  section  10  of  the  Letters  Patent,  from  a 
jndgment  of  Orifin  J.»  dated  the  S6th  of  July,  1907. 

(1)  (1904)  L  L.  B.,  26  A1UU7. 
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of  shop*  and  temples.  The  defence  set  up  bj  the  defendant  was 
that  this  rent  had  never  been  paid  and  was  not  leviable  bj  the 
pkdntiffl 

The  Court  of  first  instance  (Munsif  of  Muttra)  decreed  the 
plaiotifPs  claim^  and  this  decree  was  affirmed  on  appeal  by  the 
iLddHtbaal  Subordinate  Jodge  of  Agra,  the  lower  Court  finding 
that  the  alleged  custom  ^iras  proved.  On  second  appeal^  these 
deotfees  were  set  aside  by  a  single  Judge  of  the  High  Court,  and 
tbaplaiiitifl's  suit  dismissed,  upon  the  ground  that  the  pajment 
daimed  was  in  the  nature  of  a  cess,  and,  being  unauthorized,  was 
no*  legally  recoverable.  From  this  decree  the  plaintiff  appealed 
under  section  10  of  the  Letters  Patent. 

Babu  Jogindro  Naih  Ghav4hri,  for  the  appellants. 

Lak  Kedar  Ifath,  for  the  respondent.  ^ 

Stavlet,  C.J.,  end  Btjbkitt,  J. — The  plaintiff  appellant  is 
tke  lamindar  of  the  village  of  Radbakund  in  the  district  of 
Muttra  and  the  defendant  occupies  a  bouse  in  the  a6a<2{  of  that 
village.  The  claim  of  the  plaintiff  is  to  recover  three  years'  rent 
of  the  house  so  occupied  by  the  defendant.  Under  the  wajib-ul- 
arz  of  the  village  the  zamindar  is  declared  to  be  entitled  to  one 
taha(  that  i«,  6  pies)  per  month  for  every  house  from  the  occupants 
of  the  village  and  also  from  the  owners  of  bkops  and  temples. 
The  defenoe  set  up  by  the  defendant  was  that  this  rent  had 
D«vw  been  paid  and  was  not  leviable  by  the  plaintiff.  The 
Gourt  of  first  instance  decreed  the  plaintiff's  claim  and  this 
dMree  was  affirmed  on  appeal,  the  lower  Courts  finding  that 
the  alleged  custom  was  proved.  On  second  appeal,  however,  the 
laavnad  Judge  of  this  Court  allowed  the  appeal,  reversed  the  de« 
ekdM  ol  the  Courts  below  and  dismissed  the  plaintiff's  suit.* 
Tb»  judgment  is  largely  based  on  the  meaning  of  the  woid 
^^gharghanna*'  which  is  used  in  the  wajib-ul-arz  as  descriptive 
<^  iJie  momey  payable  to  the  zamindars  in  respect  of  houses  in  the 
viUi^a*  The  learned  Judge  observes  that  the  word  *^gliw* 
gihawrm "  is  understood  to  be  a  hou£e-tax.  For  this  no  autho- 
rity is  oitod.  He  aho  states  that  the  contention  on  behalf  of  the 
defendant  was  that  a  house-tax  is  a  cess,  and  that  before  a  zamindar 
can  recover  a  cess,  it  mast  £rst  fiiftd  a  place  in  thelisi  prepaeed  by 
•  Set  Wf  ekiy  Notts,  1907^  pi  8i7,  #.  c.  ShsakSr  •.  BalirSAfe. 
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the  Settlement  OflScer  and  be  sanctioned  by  the  Local  Govern-  1908 
ment  as  provided  for  by  section  66  of  Act  No.  XIX  of  1873.  The 
learned  Judge  then  refers  to  section  56  and  section  86  of  the  Laud 
Revenue  Act,  III  of  1901,  and  holds  that,  reading  these  two  Shankar, 
sections  together,  it  was  the  iutentioD  of  the  Legislature  that  no 
demands  apart  from  rent  by  a  landlord  against  tenants  should  be 
recognized  in  the  Civil  Courts  which  had  not  been  lecorded  by  • 
the  Settlement  Officer  and  sanctioned  by  the  Local  Government 
as  regular  cesses.  Now  in  the  first  place  we  may  j>oint  out 
that  the  only  rent  demanded  by  the  zamindar  in  respect  of  the 
occupation  of  houses  in  the  abadi  of  the  village  is  this  charge  of 
half  an  anna  per  month.  No  other  rent  is  j>ayable.  Section  56, 
therefore,  has  no  application,  because  it  refes  to  cesses  which  are 
payable  by  tenants  in  addition  to  the  rent  paid  by  those  tenants. 
The  charge  in  question  is  not  a  charge  in  addition  to  any  rent. 
It  is  in  fact  the  rent  paid  in  respect  of  the  site  upon  which  the 
house  of  the  occupier  stands,  or  in  other  words  a  gt-ound  rent. 
Section  86  has  also,  we  think,  no  application,  for  this  reason,  ths^ 
the  reservation  sanctioned  by  the  wajib-ul-arz  of  a  monthly 
payment  is  the  reservation  of  a  ground  rent  and  not  a  ce>8 
within  the  meaning  of  the  Revenue  Act.  We  think  that  the 
learned  Judge  of  this  Court  was  wrong  in  the  interpretation 
which  he  put  upon  the  word  ^*  gha/rgha/waa ''  as  u  ed  in  the  wajib- 
nl<-arz,  and  that  that  word  means  nothing  more  than  the  rent 
payable  in  respect  of  the  houses  in  the  abadi  of  the  village  and 
is  in  no  sense  a  house^tax  or  cess^  as  laid  down  by  him.  We 
therefore  allow  the  appeal^  set  aside  the  decision  of  the  learned 
Judge  of  this  Court  and  restore  the  decree  of  the  lower  appellate 
Court  with  costs  in  all  Courts, 

Appeal  decreed. 
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Before  Mr,  Ju9tice  Sir  George  Knox* 
Varch  13.  KHIALI  BAM  (Plaintivf)  v.    HIMMATA  avd  othbbs  (Dmn>iVTi)> 

Act  No.  HI  0/1877  (Indian  Begittration  Act),  9ect%on  f)O^Mortga^9^8aU 

of  property  comprised  in  an  unregistered  mortgage-^Zxahility  of  purchaser 
^  Notice^ 

Property  was  purchated  which  was  the  subject  of  an  nnregiitered mortgage, 
the  registrttion  of  which  was  not  compalsory.  The  purchaser  had  no  notice 
of  the  mortgage  at  the  time  of  execution  of  the  iale*deed  in  his  fayoor,  bat 
receiyed  notice  before  the  salo-deod  was  registered.  Seld  that  the  mortgage 
was  binding  on  the  purchaser.  The  principle  of  Diioan  Singh  y.  Jadho  Singh 
(1)  and  Bhikhi  Bai  v.  Udit  Narain  Singh  (2)  applied. 

The  facts  of  this  case  are  as  follows : — 

One  Kbiali  Ram  was  the  holder  of  an  unregistereJnaortgage- 
deed,  dated  the  27th  of  January  1895.  The  deed  was  one  the 
registration  of  which  was  not  compulsory  under  the  Indian  Eegis- 
tration  Act,  .  He  sued  the  obligors  of  the  deed  to  recover  the 
money  due  under  his  deed  and  in  default  to  bring  to  sale  the 
property  hypothecated  in  the  deed.  He  also  added  to  the  suit 
as  a  party  one  Bhoja,  who  had  purchased  the  same  property 
Xinder  a  sale-deed,  dated  the  8th  of  February  1905,  but  not  regis- 
tered until  the  7th  of  April  1905,  The  Court  of  first  instance 
(first  Additional  Muosif  of  Meemt)  dismissed  the  claim^  and  the 
lower  appellate  Court  (Additional  District  Judge)  on  appeal 
arrived  at  the  same  finding.  It  held  that  there  was  no  evidence 
to  show  that  the  respondent,  Bhoja,  had  any  knowledge  of  the 
plmntifi's  mortgage  on  the  date  of  the  sale ;  but  it  further  found 
that  a  notice  was  served  on  Bhoja  after  the  execution  of  the  sale- 
deed,  but  before  its  registration.  The  lower  appellate  Court  held 
that  as  there  was  no  evidence  to  show  that. the  respondent,  Bhoja, 
had  notice  on  the  date  he  got  the  sale-deed  executed,  he  was  not 
bound  to  pay  the  amoimt  of  the  mortgage.  The  plaintiff 
appealed  to  the  High  Court. 

MuDshi  ChUzari  Lai,  for  the  appellant. 

Babu  Surendra  Nath  Sen^  for  the  respondents. 

Knox,  J. — This  second  appeal  arises  out  of  a  suit  brought  by 

Khiali    Kam.     Khiali  Bam   is  a  holder  of    an   unregistered 

- 

•  Second  Appeal  No.  8  of  1907,  from  a  decree  of  Mnhammad  Ahmad  All 
Ehao,  Additionul  Jud^e  of  Moerut,  dated  the  SOth  of  September,  1906,  confirm* 
ing  a  decree  of  Kam  Chandra  Chaudhri,  Additional  Munsif  of  Meerat,  dated 
the  6th  of  January,  iHOQ, 

(1)  (1896)  !•  L.  B.,  19  All.,  145.       (2}  (1908)  I.  L.  B.,  25  A1L|  866. 
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mortgage-deed,  dated  the  27th  of  January  1895.    The  deed  was  one  1008 

the  registration  of  which  was  not  compulsory  under  the  Indian 
l^egistration  Act.    He  sued  the  obligors  of  the  deeJ  to  recover 
the  money  due  under  his  deed  and  in  default  to  bring  to  gale  the      Himm^ta 
property  hypothecated  in  the  deed.     He  also  added  to  the  suit  as 
a  party  one  Bhoja,  who  had  purchased  the  same  property  under 
a  sale-deed,  dated  the  8th  of  February  1905,  but  not  registered 
until  the  7th  of  April  1905.    The  Court  of  first  instance  dismis- 
sed the  claim  and  the  lower  appellate  Court  on   appeal  arrived 
at  the  same  finding.     It  held  that  there  was  no  evidence  to  show 
that  the  respondent  Bhoja  had  any  knowledge  of  the  plaintifi's 
mortgage  on  the  date  of  the  sale^  but  it  further  found  that 
a  notice  was  served  on  Bhoja  after  the  execution  of  the  sale-deed| 
but  before  its  registration.    The  lower  appellate  Court  observed 
further  that  as  there  was  no  evidence  to  show  that  the  respondent 
Bhoja  bad  notice  on  the  date  he  got  the  sale-deed   executed,  he 
was  not  bound  to  pay  the  amount  of  the  mortgage.     In  appeal 
it  is  contended  before  me  that  the  respondent  Bhoja  having 
received  notice  of  the  plaintiflTs  mortgage  before  the  registration 
of  the  sale-deed  in  his  favour  the  said  respondent  is  bound   by 
the  same. 

The  learned  vakil  for  the  respondents  takes  his  stand  upon 
the  provisions  contained  in  sections  47  and  50  of  the  Indian 
Registration  Act,  and  he  cites  in  support  of  his  p o^ition  the 
principle  laid  down  in  Easha  v.  Ragho  Ambo  Gondhali  (1). 
He  further  drew  attention  to  the  case  of  Sanfaya  Mangarsaya 
V.  Narayan  (2),  likewise  to  the  case  of  Abdul  Majid  v.  MvJiam^ 
mad  Faiz-uUah  (3)  and  Baldeo  Prasad  v.  Baldeo  (4).  None 
of  these  cases  cited  are  exactly  in  point  or  on  all  fours  with  the 
present  case. 

On  the  other  hand  the  principle  laid  down  by  my  brcther 
Aikman  in  Diwan  S^ngh  v.  Jadho  Smgh  (5),  which  was 
afterwards  restated  and  affirmed  in  Bhikhi  Rai  v.  Udit-  Narain 
Singh  (6)  is  a  principle  which  can  without  difficulty  be 
extended  to  the  circumstances  of  the  present  case.    It  is  true 


(1)  (1881)  T.  L.  R.,  6  Bom..  165. 

(2)  (I888^  I.  L.  R.,  8  Bom.,  182. 
(8)  (1890)  I.  L.  R.,  18  All.,  89. 


(4)  Weolily  Notes.,  1901.  p.  112. 

(5)  (1896)  I.  L.  R.,  19  All.,  145. 

(6)  (1903)  1.  L.  R.,26  AIL,  306, 
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that  in  neither  of  these  the  tacts  are  exactly  the  same  as 
the  facts  in  the  present  case,  but  the  principle  that  section 
60  of  the  Indian  Begistration  Act  will  not  avail  to  the 
holder  of  a  subsequently  registered  deed  over  an  earlier  deed 
not  com|>ulsorily  registrable,  if  the  holder  of  the  registered  deed 
at  the  time  of  the  registration  had  notice  of  the  earlier  unregis- 
tered deed^  is  one,  as  I  have  already  §aid|  which  can  easily  be 
extended  to  and  covers  the  position  of  the  parties  in  the  case 
before  me.  At  the  time  when  J^hoja  was  informed  by  letter  of 
the  plaintiff's  mortgage  he  bad  ample  time  to  reconsider  his  posi- 
tion and  to  refuse  to  register  the  deed.  He  had  notice  of  the 
previous  transaction  sufficient  to  put  him  on  enquiry^  and  could 
have  ascertaioed  whether  in  taking  the  sale-deed  he  was  or  was 
not  taking  it  subject  to  the  incumbrance  of  1895.  The  plea 
taken  in  appeal  prevails.  The  appeal  is  decreed^  the  decrees 
of  the  Courts  below  are  set  aside,  and  as  this  de<nsion  is 
upon  a  preliminary  point,  upon  which  the  Courts  below  have 
erred,  the  case  will  be  returned  to  the  Court  below  under 
section  562  of  the  Code  of  Civil  Procedure  with  directions 
to  re-admit  it  on  its  file  of  peodiog  cases  and  dispose  of  itacoord- 
iog  to  law.    Costs  here  and  hitherto  will  abide  the  event.  * 

Appeal  decreed  and  cause  remanded. 


Before  Mr.  JutUee  Jtiehard*. 
KHAIBATI  (Dctbitdaht)  v.  BANNI  BKGAM  (PiiAnmTF).t 
Aot  No.  IF  of  1882  (Transfer  of  Property  Act),  seciiom  8&^Mortgajfe^ 
8uU  for  sale  on  a  mortgage^^  Partiee, 
Whether  or  not  section  85  of  the  Transfer  of  Property  Act,  18S2,  refers 
solely  to  persons  interested  in  the  equity  of  redemption,  it  is  not  essential  to 
join  as  a  party  defendant  in  a  suit  for  sale  on  a  mortgage  a  person  whose 
interest  in  the  mortgaged  property,  if  it  exists,  would  be  antagonistic  to  the 
claims  of  both  mortgagor  and  mortgagee.    Jaggeaoar  Datt  ▼.  Bhuhan  Mohan 
Mitra  (I)  referred  to. 

The  facts  of  this  case  are  as  follows  :— 
The  defendant  in  the  suit  out  of  which  this  appeal  arose— « 
one  Khairati — held   a   mortgage,  dated  the  10th  of  December, 

•  [Cf .  also  Tejpal  t.  Oirdhari  Lai,  tupra  p.  180 — Ed.] 
t  Second  Appeal  No.  23  of  1907,  from  a  decree  of  D.  B.   Lyle.  Diatriot 
Judge  of  Moradabad,  dated  the  3rd  of  December  1906.  confirming  a  decree    of 
Peoki  Nandan  Sahi,  Munsif  ef  Moradabad,  dated  the  7th  of  Almost  190^. 

(1)  (19S6)  I.  L.  B.  88  Calc«,  425. 
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1895^  from  one  Intizam  Begam.  On  the  29bh  of  Angoat  1904, 
Ehaireti  brought  a  sait  for  eale  apon  this  mortgage  and  obtained 
a  decree.  When,  however,  he  applied  for  execution  of  this 
decree,  he  was  resisted  by  Musammat  Banni  Begami  the  mother- 
in-law  of  Intizam  Begam.  who  claimed  the  property  mortgaged  as 
her  own.  Banni  Begam's  objections  having  been  disallowed, 
she  brought  the  present  suit  under  section  283  of  the  Code  of 
Civil  Procedure.  The  CJourt  of  first  instance  (Munsif  of  Morad- 
abad)  decreed  the  plaintiff's  claim  upon  the  grounl  that 
Ebairati  knew  that  Banni  Begam  claimed  that  Intizam  Begam 
was  a  benamidar  on  her  behalf,  and  that  he  was  therefore  bound 
to  make  her  a  party  to  the  suit  on  his  mortgage.  In  appeal  this 
decision  was  upheld  by  the  District  Judge.  Ehairati  thereupon 
appealed  to  the  High  Court. 

Munshi  Ookul  Prasad  (for  whom  Lak  Jang  Bahadur  Lai), 
for  the  appellant. 

The  respondent  was  nob  represented. 

RiCHABDB,  J. — Ehairati,  defendant  in  the  present  suit, 
brought  a  suit  on  the  29tb  August  1904  upon  foot  of  a  mortgage, 
dated  the  10th  December  1895,  whereby  Intizam  Begam  mort- 
gaged the  property,  the  subject  matter  of  the  present  'iuit,  t6  him. 
He  only  made  his  mortgagor  Intizam  Begam,  a  defendant  to  the 
suit.  A  decree  was  obtained,  but  when  Ehairati  applied  for 
execution  the  property  was  claimed  by  Banni  Begam,  the  mother- 
in-law  of  Intizam  Begam.  The  present  suit  was  then  instituted 
by  Banni  Begam  under  the  provisions  of  section  283  of  the  Code 
of  Civil  Procedure.  The  Courts  below  have  decided  the  suit  in 
favour  of  Banni  Begam  on  the  simple  ground  that  Ehaimti  knew 
that  Banni  Begam  claimed  that  Intizam  Begam  was  benamidar 
for  her,  and  that  he  was  bound  to  make  ber  a  party  to  the  suit  he 
brought  on  foot  of  his  mortgage.  I  have  only  to  consider  whether 
the  lower  Courts  were  justi6ed  in  decreeing  Banni  Begam*s  suit 
without  coming  to  any  finding  whether  or  not  the  property  was 
really  the  property  of  the  plaintiff,  or  on  any  other  issue  arising 
in  the  case.  Section  85  of  the  Transfer  of  Property  Act  provides 
that  in  a  mortgage  suit,  all  persons  having  an  inteiest  in  the 
property  comprised  in  the  mortgage  must  be  made  parties..  In 
^e  present  suitj  no  doubt,  Ehairati  knew  that)  Bi^nni  Began^ 
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claimed  the  property.  Her  claim,  however,  was  adverse  to  both 
mortgagor  and  mortgagee.  Khairati  could  not  admit  her  olaim. 
To  do  so  would  be  fatal  to  his  mortgage  and  the  suit  on  foot 
thereof. 

In  the  case  of  Jaggehwar  Dutt  v.  Bhutan  Mohan  MUra  (1) 
it  was  held  that  adsrer^e  claimants  ought  not  to  be  made  parties  to 
a  mortgage  suit  for  the  purpose  of  litigating  their  titles,  and  that 
the  only  proper  parties  to  such  a  suit  are  persons  interested  in  the 
equity  of  redemption.  In  a  carefully  considered  judgnaent, 
Mookerjee^  J.,  gives  many  cogent  reasons  for  such  a  proposition. 
In  the  present  appeal  it  U  unnecessary  for  me  to  decide  that 
Khairati's  suit  would' have  been  bad  had  he  joined  Banni  Begam 
a?  a  party,  but  the  Courts  below  have  held  that  his  suit  was  bad 
because  he  did  not  join  her  as  a  defendant. 

I  certainly  agree  wit^  the  learned  Judges  who  decided  the  case 
I  have  cited  that  as  a  general  rule  it  would  be  highly  inconveni- 
ent to  allow  adverse  titles  paramount  to  that  of  the  mortgagor 
and  mortgagee  to  be  litigated  in  a  mortgage  suit.  To  do  so  would 
cause  the  greatest  confusion.  Section  45  of  the  Code  of  Ci^il 
Procodure  provides  that  when  causes  of  action  are  joined  which 
the  Court  considers  cannot  be  conveniently  tried  or  disposed  of 
together  it  may  order  separate  trials  or  any  other  order  that  may 
be  necessary  or  expedient.  Possibly  this  enactment  is  sufficient 
and  a  suit  is  not  actually  bad  because  an  adverse  claimant  is  made 
a  party.  I  am,  however,  clearly  of  opinion  that  the  suit  of 
Khairati  on  his  mortgage  was  not  bad  because  he  did  not  make 
Banni  Begam  a  defendant,  and  this  is  the  only  matter  necessary 
for  decision  in  the  present  appeal.  No  one  appears  on  behalf 
oi  the  respondent. 

I  allow  the  appeal,  set  aside  the  decrees  of  both  the  Courts 
below  and  remand  the  case  unier  section  562  of  the  Code  of  Civil 
Procedure  to  the  Court  of  first  instance  through  the  lower  appeU 
late  Court  with  directions  to  readmit  the  suit  under  its  original 
number  in  the  register  and  dispo-e  of  it  acoDrding  to  law.  The 
costs  will  be  dealt  with  by  the  Court  finally  disponing  of  theca«-e. 

Appeal  decreed. 

(1)  (1906)  I.  L.  R.,  83  Calo,425 
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REVISIONAL  CRIMINAL.  1908 

March  I6, 

Before  Mr,  Juetiee  AiJeman  and  MrrJuetice  K<»ramat  Musein^ 
EMPEROR  f>.  SERB  MAL.« 
Criminal  Procedure  Code,  teetionM  195,  439 — Sanction  to  proeeeutc'-^ 
Eevieion^^Powere  of  High  Court. 
Aq  application  under  eection   195  of  the  Code  of  Criminal  Procedure  for 
■auction   to  prosecute  was  made  to  and  granted  by  a  Magistrate   of   the 
first  cUsB.    A  further  application  under  section   195  of  the  Code  to  revoke 
the  sanction  was  made  to  the  Sessions  Judge,  bat  was  rejected.    Seld  that  the 
High  Court  had  power  to  send  for  the  record  of  the  case  under  section  435 
and  to   interfere,  if  necessary,   under   section   439  of  tie  Code  of  Criminal 
Procedure  with  these  orders.     Kutal  v.  Badri  Prasad  (1)  overruled,     Muthw 
ewami  Mudali  v.  Veeni  Chetti  (2)  referred  to. 

Im  this  case  a  Magistrate  of  the  first  class  in  the  Banda 
dttrict,  on  the  application  of  one  Bhairon  Prasad,  granted  sanc- 
tion for  the  prosecution  of  the  applicaixt  Serh  Mai  for  an  offence 
punishable  under  seci ion  211  of  the  InJiao  Penal  Code.  Serh 
Mai  applied  to  the  Sessions  Judge  of  Banda  to  revoke  this  sanc- 
tion. The  SeSHons  Judge  declined  to  interfere.  Serh  Mai  then 
applied  to  the  High  Court  in  revision,  and  the  record  was 
sent  for  under  the  provisions  of  section  435  of  the  Code  of 
Criminal  Procedure. 

A  preliminarj  objection  was  taken  on  the  strength  of  the 
ruling  in  Kusal  v.  Badri  Prasad  (1)  that  tl:e  High  Court  bad 
under  the  c'rcumstances  of  the  ca^e  no  jurisdiction  to  interfere 
with  the  orders  of  the  Courts  below,  even  under  section  439  of 
the  Code  of  Criminal  Procedure. 

Mr.  (7.  G.  Dillon  and^Babu  Satya  Chandra  Mukerji,  for  the 
applicant. 

Babu  Durga  Char  an  Banerjij  for  the  opposite  pai-ty. 

AlKMAH  and  Kabamat  Husein,  J  J. — A  Magistrate  of  the 
first  class  in  the  Banda  district  on  the  application  of  one  Bhairon 
Prasad  granted  sanction  for  the  prosecution  of  the  applicant 
Serh  Mai  for  an  offence  punishable  under  section  211  of  the 
Indian  Penal  Code.    Serh  Mai  applied  to  the  learned  Sessions 

•  Criminal  Rerision  No.  71  of  1908,  from  an  order  of  J.  L.  Johnston, 
Seisioni  Judge  of  Baoda,  dated  the  9th  of  December  1907,  confirming  an 
order  of  Qada  Hasain,  first  class  Magistrate  of  Karwi,  dated  the  2nd  ot 
September  1907. 

(1)  Weekly  Notca,  1907,  p.  288.       (2)  (1907)  I.  L,  IL,  80  Mad,  882. 
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interfere.  Serb  Mai  then  applied  to  this  Court  in  revision,  and 
the  record  was  sent  for  under  the  provisions  of  section  436  of  the 
Code  of  Criminal  Procedure. 

The  first  question  we  have  to  consider  is  whether  this  Conrt 
can  interfere  in  revision.     We  have  been  referred  to  a  decision 
of  a  learned  Judge  of  this  C  ourt  in  Kuml  v.  Badri  Prasad  (1). 
With  the  oi>ening  part  of  that  judgment  we  are  in  full  agree- 
ment    If  section  196  stood  alone  in  the  Code,  we  are  of  opinion 
that  this  Court  would  have  no  right  to  interfere  in  the  case.  With 
all  deference  to  the  learned  Judges  who  decided  the  case  Jlft^Au9- 
wami  Mvdali  v.  Veeni  Chetti  (2),  we  are  unable  to  hold  that 
when  a  Sessions  Judge  refuses  to  interfere  with  a  sanction  granted 
by  a  Magistrate  under  fcection  195  of  the  Code  of  Criminal  Pro- 
cedure this  refusal  to  interfere  is  equivalent  to  the  giving  of  a 
sanction  for  the  purposes  of  tie  eection.    We  agree  with  what 
was  said   by    Wallis,  J.,  in   the  referring  order  in  that   ease 
But  in  the  ca?e  of  Kusal  v.  Badri  Prasad^  the  learned  Judge 
went  on  to  hold  that  in  a  case  like  the  piesent  this  Court  has  no 
power  of  interference  even  under  section  439  of  the  Code.     With 
the  utmost  respect  for  tie  learacd  Judge  this  is  a  view  which  we 
are  not  prepared  to  adopt.     It  is  a    view,  which,  so  far  as  we 
know,  has  not  been  taken  either  by  this  Court  or  by  any  other 
Court.    We  have  been  referred  to  an  unreported  case,  Criminal 
Hevieion  No.  612  of   1907,  which  is  similar  to  the  present  case. 
In  that  case  the  application  for  revision  was  admitted  by  the 
same  learned  Judge  >vho  decided  the  case  oi Kusal  v.  Badri  Prasad 
and  was  ultimately  granted  by  another  learned  Judge  of  this 
Court.     There  can  be  no  doubt  that  section  435  gives  this  Court 
power  to  call  for  and  examine  the  record •»  of  a  proceeding  such 
as  in  this  case  was  before  the  Courts  below,  and  that  power  is 
given  in  order  ttat  this  Court  may  satisfy  itself  of  the  correct* 
ness,  legality  or  propriety  of  any  order  passed  in  the  case.    We 
do  not  think  it  oould  have  been  the  intention  of  the  Legislatore 
that  when  a  High  Court  under  the  powers  conferred  on  it  by 
section  435  calls  for  the  record   of  a  proceeding,  it  can  only 
express  an  academic  opinion  as  to  the  legality  or  propriety  of  the 
(1)  Weeklj  KoteB^  1907,  p.  888.       (8)  (1907)  I.  L.  B.,  80  Mad^  888« 
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order  and  cannot  give  effect  to  its  opinion.    Section  439,  sub-        1909 
section  (1),  provides  that  when  the  High  Court  has  called  up  a      e^pke  b  " 
case  like  the  present,  it  may  in  its  discretion  exercise  any  of  the  v. 

powers  conferred  on  a  Court  of  appeal  by  section  195  of  the  ^"^  *' 
Code.  We  are  of  opinion  that  this  Court  is  thereby  vested  with 
the  power  to  deal  with  the  order  of  the  Magistrate  in  the  same 
way  as  the  Sessions  Judge  might  have  deaU  with  it  under 
section  195,  clause  (6).  We  hold  therefore  that  there  is  no  bar 
to  our  dealiifg  with  the  case  in  revision. 

Coming  to  the  merits  of  the  case  we  are  of  opinion  that  the 
order  sanctioning  the  prosecution  of  the  applicant  for  an  offence 
under  section  211  of  the  Indian  Penal  Code  caonot  be  ma-n- 
tained.  The  order  itself  is  defective  inasmuch  as  it  does  not 
specify  the  Court  or  other  place  in  which,  and  the  occasion  on* 
which,  the  offence  was  committed.  We  should  not  have  been 
inclined  to  interfere  solely  on  the  ground  of  this  omission,  but 
the  learned  advocate  for  the  opposite  party  is  unable  to  refer  us 
to  anything  upon  the  record  which  in  the  slightest  way  supports 
the  idea  that  Serb  Mai  committed  an  offence  under  section  211  of 
the  Indian  Penal  Code.  The  learned  advocate  for  the  opposite 
party  asks  us  to  treat  the  case  as  if  it  were  a  sanction  given  for 
the  prosecution  of  the  applicant  for  the  abetment  of  an  offence 
under  section  211.  This  we  decline  to  do.  But  in  order  to  save 
the  applicant  from  further  proceedings  we  feel  bound  to  state 
that  we  are  unable  to  discover  on  the  record  any  materials  suffi- 
cient to  justify  the  prosecution  of  the  applicant  for  the  offence  of 
abetment.  We  allow  the  application  and  revoke  the  sanction 
given  by  the  Magistrate  on  the  2nd  of  September  1907  for  the 
prosecution  of  Serb  Mai  for  an  offence  under  section  211  of  the 
Indian  Penal  Code. 
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Scfore  Mr.  JusHee  Aikman  and  Jf.  Ju8iie$  Karamai  Susein, 
8HEB  SINGH  (JuDfiXirr-DDTOB)  •.  8BI  BAM  AVD  utothbb  (Dicbib- 

HOKDBBS).* 

Ciffil  Procedure  Code,9ection26Q^XMeeuticno/decree^Aitaehment—Bi^ht 
to  aitach  projlte  not  yet  due. 
Meld  that  n  aiere  right  to  reoeiTe  proAti,  the  profits  in  queition  not 
haTing  jet  accrued  due  is  not  sasceptible  of  attachment  in  ezecation  of  a 
decree.  Earidae  Aeharjia  Chotodkrjf  ▼.  Baroda  Kuhore  Aeharjia  Okowdkrg 
(I),  XTdoy  Kumari  Gkatwalin  v.  Hari  2am  Shaha  («),  8yud  Tuffuztool 
Soeeein  Khan  ▼.  Eughoonath  Ferehad  (3),  Jonee  T.  Thompeon  (4)  and  Wehh 
T.  Bienton  (6)  referred  to. 

In  this  case  Sri  Bam  and  Ganeshi  Lal^  the  holders  of  a 
decree  against  one  Sher  Siugb^  applied  for  the  attachment  of  the 
profits  which  were  then  due  to  the  judgment-debtor  from  the 
lambardar  of  the  village  on  account  of  the  kharif  harvest  of 
1313  fasli,  and  also  of  the  profits  which  would  become  due  to 
him^  but  were  not  due  at  the  time  of  the  aitachmeut|  on  account 
of  the  rabi  harvest  of  the  same  year.  The  judgment-debtor 
preferred  objections,  but  these  were  overruled  by  the  Court  of 
first  instance  (Subordinate  Judge  of  Moradabad)  and  this  deci- 
sion was  upheld  by  the  District  Judge.  The  judgment-debtor 
appealed  to  the  High  Court  urging  that  the  deci-ee-holders 
were  not  entitled  to  attach  future  profits  which  bad  not  at  the 
time  of  the  application  for  attachment  accrued  due. 
Dr.  Tej  Bahadur  8apru,  for  the  appellant. 
Munshi  Qokvl  Prasad  (for  whom  Babu  Sarat  Chandra 
Chaudhri),  for  the  respondents. 

Airman  and  Eabamat  Husein^  JJ.— The  respondents 
decree-holders^  in  execution  of  a  money  decree  which  they  had 
against  the  appellant,  applied  for  the  attachment  of  the  profits 
which  were  then  due  to  him  from  the  lambardar  of  the  village 
on  account  of  the  kharif  harvest  of  1313  Fasli,  and  also  for  the 
attachment  of  the  profits  which  would  become  due  to  him,  but 

•  Second  Appeal  No.  1218  of  1906,  from  a  decree  of  D.  B.  Lyall,  District 
Judge  of  Moradabad,  dated  the  29th  of  August  1906,  confirming  a  decree 
of  Mania  Bakhsh,  Subordinate  Judge  of  Moradabad,  dated  the  Sth  of  Jnne 
1906* 

(1)  (1899)  L  L.  B.,  27  Calo ,  88.  (8)  (1871)  14  Moo.,  I.  A.,  40. 

(2)  (1901)  I.  L.  B.,  28  Calc,  488.         (4)  (1868)  27  L.  J.,  Q.  B.  D.,  284. 

(5)  (1888)  UQ.B.D.,618. 
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were  not  due  at  the  time  of  the  attachment  on  account  of  the  rabi         1908' 

harvest  of  the  same  year.     The  judgment-debtor  objected.    His    ^ " 

objections  were  overruled  by  the  Court  of  first  instance,  whose  •• 

decision  was  affirmed  by  the  learned  District  Judge.  The  judg- 
ment-debtor oome3  here  in  second  appeal.  The  learned  advocate 
for  the  appellant  confines  his  appeal  to  the  question  as  to  the 
right  to  attach  the  rabi  profits.  In  support  of  his  appeal  he 
relies  on  the  cases — Eari  Das  Acharjia  Chowdhry  v.  Baroda 
Kishore  (1)  and  Udoy  Kuma/ri  Ohatwalin  v.  Ha/ri  Ram 
Shaha  (2).  These  cases  are  not  exactly  on  all  fours  with  the 
present,  but  there  are  observations  in  the  judgments  which  are 
in  favour  of  the  appellant.  Reliance  is  also  placed  on  the 
decision  of  the  Privy  Council  in  Syud  Tufuzzool  HoBsein  Khan 
V.  Rughoonath  Perahad  (3).  We  have  referred  to  various  En- 
glish authorities  and  these  too  support  the  appellant's  contention. 
In  the  case  Jones  v.  Thompson  (4)  it  was  held  that  the  mere 
fact  that  it  is  most  probable  that  there  will  be  a  debt  is  not 
sufficient.  There  must  be  an  actual  debt.  On  this  principre 
it  appears — see  the  case  Webb  v.  Stenton  (5) — that  the  English 
Judges  refuse  to  make  orders  attaching  rent  before  it  becomes 
due.  In  the  case  of  the  raW  profits  here  it  is  quite  clear  that 
there  was  no  existing  debt,  there  was  a  mere  possibility  that  there 
might  be  money  due  to  the  judgment- debtor  for  profits  when  the 
accounts  for  the  rabi  harvest  were  made  up.  In  our  opinion  this 
possible  right  of  the  judgment-debtor  was  not  liable  to  attachment 
having  regard  to  tl^e  provisions  of  section  266  of  the  Code  of  Civil 
Procedure.  Reference  was  made  in  the  course  of  the  argument 
to  attachment  of  salaries  not  yet  due,  but  for  these  special  provi- 
sion is  made  in  the  section.  We  allow  the  appeal  00  far  as  it 
relates  to  the  attachment  of  the  profits  of  the  rabi  harvest  of 
1313  Fasli,  and  we  set  aside  the  attachment  of  the  right 
to  recover  those  profits.  In  other  respects  the  appeal  fails. 
Having  regard  to  the  result,  we  direct  that  the  parties  bear  their 
'own  costs  here  and  in  the  Courts  below. 

Deoree  modified^ 

n^  (1899)  I.  L.  R.,  27  Calc,  38.  (3)  (1871)  14  Moo.,  I.  A.,  40. 

(2)  (1001)  I.  L.  B.,  28  ChIc,  488.         (4)  (1858)  27  L.  J.,  Q,  B.  D..  Mi. 
(6)  (1888)UQ.B.D.,51$,  '^         '^' 


Digitized  by  VjOOQ IC 


248  THE  INDIAN  LAW  BEP0BT8,  [VOL. 

X908  B9for$  Mr.  Ju$tie$  Aihman  and  Mr,  Ju9t%e§  Karamat  Sm99in> 

March  20.  HAKIM  SINGH  AVD  aitothbb  (Judombht  ddtobb)  v,  BAM  SINGH 

*""""""""■"""  (DEOBn-HOLDBB).* 

Act  No.  IV  of  1882  {Trantftr  of  Froperty  Act),  MeetioM  88  and  dO^Civil 
Procedure  Code,  eeefion  260  '^Execution  of  deeree^Alle^ed  payment 
oni  of  Court  not  certified. 

Applications  for  an  order  absolute  for  sale  under  section  89  of  the 
Transfer  of  Property  Act,  1882,  are  applications  for  the  execution  of  the 
de«^reo  under  section  88  of  the  Act.  Oudk  Behari  Lai  v,  Na^eehar  Lai  (I) 
and  MalUiarjunadu  Setti  v.  Lingamurti  Vantulu  (2)  referred  to.  To  such 
applications  section  268  of  the  Code  of  Ciyil  Procedure  is  applicable  and  bars 
the  recognition  of  payments  made  out  of  court  in  pursuance  of  the  decree 
unless  such  payments  are  certified  to  the  court  in  the  manner  prescribed  by 
that  section.  Vaidhynadatamy  Ay$ar  t.  Somatut%dram  Pillai  (8)  followed. 
Mullikarjuna  Saetri  v.  NaratimJka  Sao  (4)  and  Eaiem  AH  Khundhar  t. 
Abdnl  Qhaffur  Khan  (6)  dissented  from. 

In  this  case  the  re-pondent  obtaiued  a  decree  under  seetion  88 
of  the  Transfer  of  Property  Act  against  the  appellants  directing 
them  to  pay  a  sum  of  money^  and  in  default  ordering  that  the 
property  mortgaged  to  the  respondent  should  be  sold.  The 
respondent  applied  for  an  order  absolute  under  section  89  of  the 
Act.  The  judgment-debtors  pleaded  that  they  bad  paid  a 
certain  sum  to  the  decree-holder  out  of  Court.  This  was  denied 
by  the  decree-holder.  The  Court  of  first  instance  (Munsif  of 
Farrukhabad)  found  the  payment  proved  and  made  an  order 
absolute  for  sale  to  recover  the  balance  due  after  deduction  of 
the  amount  paid  out  of  the  Court.  The  decree-holder  appealed. 
He  pleaded  that  no  payment  had  been  made  to  him  out  of  Court 
and  further  that  it  was  not  open  to  the  Court,  having  regard  to 
the  provisions  of  section  268  of  the  Code  of  Civil  Procedure,  to 
recognise  the  payment  out  of  Court.  Without  going  into  the  first 
plea  the  learned  District  Judge  sustained  the  second  plea.  The 
judgment-debtor  appealed  to  the  High  Court. 

Munshi  Gulzari  Lai,  for  the  appellant. 

Mr.  M.  L.  Agarwala  and  Babu  Damodar  Das,  for  the  res- 
pondent. 
.11  ■        '  » 

*  Second  Appoal  No.  627  of  1907,  from  a  decree  of  Muhammad  Ishaq  Khan, 
District  Judge  of  Farrnkbabad,  dated  the  12tb  of  Marcb,  1907,  reversing  a 
decree  of  Sbekbar  Nath  Banerji,  Munsif  of  Farrukhnbad,  dated  the  17 tb  of 
Notember,  1906. 

(1)  (1890)  I.  L.  B.,  18  All..  278.        (3)  (1905)  I.  L.  R ,  28  Mad.,  473. 

(2)  (1902)  L  L.  R.,  25  M^d ,  244.      (4)  (1901)  I.  L.  R.,  24  Mad.,  413. 

(6)  (1903)  8  C.  W.  N ,  102. 
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Airman  and  Karamat  Husein^  JJ. — The  re&poDclent  obtain-  igos 
ed  a  decree  nnder  section  88  of  the  Transfer  of  Property  Act  hIkim"" 
against  the  appellants  direotiDg  them  to  pay  a  snm  of  money,  and  Sihoh 
in  default  ordering  that  the  property  mortgaged  to  the  respondent  pax  Sivgh. 
should  be  sold.  The  respondent  applied  for  an  order  absolate 
under  section  89  of  the  Act.  The  judgment-debtors  pleaded  that 
they  had  paid  a  certain  sum  to  the  decree-holder  out  of  Court. 
This  was  denied  by  the  decree-holder.  The  Court  of  first  ins- 
tance found  the  payment  proved  and  made  an  order  absolute  for 
sale  to  recover  the  balance  due  after  deduction  of  the  amount 
paid  out  of  the  Court.  The  decree-holder  appealed.  He  pleaded 
that  no  payment  bad  been  made  to  him  out  of  Court  and  further 
that  it  was  not  open  to  the  Court,  having  regard  to  the  provisions 
of  flection  258  of  the  Code  of  Civil  Procedure  to  recognise  the  pay- 
ment out  of  Court.  Without  going  into  the  first  plea  the  learned 
District  Judge  sustaineil  the  second  plea.  The  judgment-debtors 
come  here  in  second  appeal.  For  the  appellants  it  is  argued  that 
the  provisions  of  section  258  I  ave  no  application  to  the  case. 
Kelianoe  is  placed  upon  a  decision  of  the  Madras  High  Court,  viz,, 
Mallikarjuna  S(^(8tri  v.  Naraaimha  Rao  (1)  and  on  a  decision 
of  the  Calcutta  High  Court  in  Hatem  Ali  Khundkar  v.  Abdul 
Gha  fur  Khan  (2).  The  former  of  these  deci-ions  ha^  Leen  over- 
ruled by  a  full  Bench  of  the  Madras  High  Court  in  Faid/tina- 
dasamy  Ayyar  v.  Somasundram  Plllai  (3).  The  latter  case 
undoubtedly  supports  the  appellants^  but,  with  all  deference  to  the 
learned  Judges  who  decided  it,  we  are  unable  to  agree  ^ith  them. 
The  Full  Bench  case  of  the  Madras  High  Court  is  in  point,  and 
is  against  the  appellants.  We  agree  with  the  view  taken  in  that 
case.  We  hold  that  the  money  alleged  by  the  judgment-debtors 
to  have  been  paid  out  of  Court  was  **  money  payable  under 
a  decree'*  within  the  meaning  of  section  258  of  the  Code  of 
'  CSvil  Procedure.  If  it  was  paid  out  of  Court  aud  the  decree- 
holder  did  not  certify  the  payment,  the  judgment-debtor  ought 
to  have  taken  prompt  steps  within  the  time  allowed  by  the 
Limitation  Act  to  have  the  payment  recorded  as  certified  but 
they   failed    to    do    so.    It  has  been  held  by  this  Court   ia 

(1)  (1901)  I.  L.  n..  24  Mad.,  412.        (2)  (1903)  8  C  W.  N.,  102. 
(8)  11905)  I.  L.  Bp  2«  Mad.,  478. 
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Ovdh  Behari  Lai  v.  Nageehar  Lai  (1)  and  aljo  by  the  Madras. 
High  Coart  in  Malikarjunadu  Setti  v.  Lingamwti  ^antulu  (2) 
that  applications  for  an  order  absolute  are  applications  for  the  execu- 
tion of  the  decree  under  section  88.  We  are  of  opinion  that  the 
learned  Judge  was  right  in  holding  that  the  Court  was  preoladed 
by  the  last  paragraph  of  section  258  of  the  Code  of  Civil  Proce- 
dure from  reocguisiDg  the  alleged  payment  out  of  Court.  If  the 
view  taken  by  the  Calcutta  High  Court  were  adopted,  it  seems  to 
us  that  the  execution  of  a  decree  might  by  delayed  by  repeated 
pleas  of  payment  out  of  Court,  and  that  the  Court  might  have  to 
try  what  would  really  be  a  series  of  diflerent  suits  arising  out  of 
the  orginal  decree.     We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


1908 
Mar  oh  81. 


Before  Mr»  Juitiee  Aikman, 

MOHIB.ULLAH  (Objbctob)  «.  ABDUL  KHAUE  ahd  othkbb 

(Dkcbbb-holdebs).* 

Muhammadan  law^Qxft^Siha  hxl  mushaa — Po^teMtian. 

Held   that  what    is  known  to  Mohammadan  law  as  a  hiha  bil  muihaot 

or  gift  of  an  uudividod  joint  property,  is  a  Tslid  gift  if  the  donoe  obtains 

possession.     Muhammad  Mumtaz  Ahmad  v.  Zubaida  Jan  (d)  referred  to. 

In  this  case  the  holders  of  a  deciee  against  one  Wali  Muham- 
mad attached  in  execution  theieof  a  certain  house  as  belonging 
to  their  judgment  debtor.  This  house  had  belonged  to  Ghazi 
the  father  of  Wali  Muhammad.  By  a  deed  of  gift  executed  on 
the  6lh  of  April,  1906,  Ghazi  gave  the  house  to  his  daughters- 
in-law  Musammat  Haliman  and  Mrsammat  Ayesha  in  equal 
shares.  Ayesha  died,  and  her  interest  in  the  house  devolved  upon 
her  son  Mohib-uUab.  Haliman  and  Mohib-ullah  objected  to  the 
attachment  of  the  house  by  the  decree-holders.  The  Court  of 
first  instance  (Muneif  of  Allahabad)  disallowed  Haliman's 
objection,  but  sustained  that  of  Mohib-ullah  upon  the  ground 
that  Ayesha  had  taken  possession  of  her  share  of  the  house. 
The  decree-holders  appealed,   and    the  lower  appellate  Court 


•Second  AppcBl  Ko.  962  of  1907,  from  a  decree  of  Udit  Karain  Singh, 
Officiating  Subordinate  Judge  of  AUababad,  dated  tbe  9tb  of  July  1907,  revert* 
ing  a  decree  of  Moban  Lai,  Munsif  of  Allababad,  dated  tbe  21st  of  November 
1906. 

(1)  (1890)  J.  L.  B.,  13  AIL.  278.         (2)  (1902)  I.  L.  B.,  25  Mad.,  244. 
(8)  (1889)  I.  L.  B,,  11  All.,  460, 


Digitized  by 


GooglQ 


VOL,  XXX. J 


ALLAHABAB  SEBIES 


261 


(SobordiDate  Judge)  reversed  the  decision  of  ihe  Monsif, 
holding  that  the  gift,  so  far  as  it  concerned  Ajesha  also,  was 
invalid.    Mohib-ullah  appealed  to  the  High  Court. 

Maulvi  Ghulam  Mujtaba,  for  the  appellant. 

Mr.  Abdul  Majid  and  Babu  Durga  Charan  Banerji,  for 
the  respondents. 

AiKMAN,  J. — The  respondents  attached  a  house  as  belonging 
to  their  judgment-debtor,  Wali  Muhammad,  against  whom  thej 
had  obtained  a  decree.  The  house  had  bebnged  to  Ghazi  the 
father  of  Wali  Muhammad.  It  is  proved  that^  Ghazi  by  a  deed 
of  gift  executed  on  the  6th  of  April  1906,  gave  the  house  in 
equal  shares  to  his  daughters-in-law  Musammat  Haliman  and 
Musammat  Ayesha.  Ayeiha  is  dead,  and  the  appellant  Mohib- 
ullah  is  her  son  and  heir.  Musammat  Haliman  and  Mohib- 
ullah  objected  to  the  attachment.  Haliman's  objection  as  to  her 
half  was  overruled  by  the  Muusif  on  the  ground  that  at  the  time 
of  the  gift  she  was  on  a  pilgrimage  to  Mecca  and  so  did  not  get 
possession  of  the  property.  The  learned  Munsif  found  that 
Ayesha  had  got  possession  of  her  half  share  and  sustained  the 
objection  of  Mohib-ullah.  On  appeal  by  the  decree-holders  the 
learned  Subordinate  Judge  found  that  the  gift  in  favour  of 
Ayesha  was  invalid  according  to  Muhammadan  law  and  overruled 
Mohib-uUah's  objection.  Mohib-ullah  comes  here  in  second 
appeal.  The  learned  Subordinate  Judge  does  not  dissent  from 
the  finding  that  Ayesha  got  possession  of  her  half,  but  he  says 
that  ^' the  delivery  of  possession  to  Musammat  Ayesha  of  the  one 
moiety  gifted  away  to  her  did  not  confer  any  right  on  her.'' 
The  learned  vakil  for  the  appellant  relies  on  what  was  said  by 
their  Lordships  of  the  Privy  Council  in  the  case  MvJiammad 
MumtazAhmadv.  ZvbaidaJan{l)  at  pages  474  and  475  of 
thdr  judgment.  Their  Lordships,  referring  to  the  authorities 
cited  by  Syed  Ameer  Ali  in  his  Tagore  Lectures  of  1884,  say: — 
^'The  authorities  show  that  possession  taken  under  an  invalid 
gift  of  mushda  transfers  the  property  according  to  the  doctrines 
of  both  Shia  and  Sunni  Schools.*'  They  add: — *'  The  doctrine 
relating  to  the  invalidity  of  gifts  of  muahaa  is  wholly  unadapted 
to  a  progressive  state  of  society  and  ought  to  be  confined  within 
(1)  (1889)I«L.B.,UAU.)460. 
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the  strictest  rales."  At  page  42,  Vol.  I,  of  Ameer  All's  Maham- 
madan  LaW|  8rd  edition,  the  author  remarks  :-~'^A  hiba  bil 
muehda  or  gift  of  an  undivided  joint  propertji  is  not  voidj  but 
only  invalid,  and  possession  remedies  the  defect/'  He  goes  on 
to  cite  various  authorities  in  support  of  this  view-  The  learned 
advocate  for  the  respondents  refers  to  the  cases  cited  on  page 
434  of  Macnaghten's  Principles  of  Muhammadan  Law  and  also 
to  the  opinion  expressed  by  that  author  in  paragraph  6,  Chapter 
5,  page  50.  It  is  not  easy  to  reconcile  all  the  authorities^  but 
having  regard  to  the  findings  of  the  Courts  below  that  Ayesha 
did  get  possession  of  her  half,  and  to  the  passage  cited  from  the 
judgment  of  the  Privy  Council,  I  am  of  opinion  that  the  appeal 
must  succeed.  I  accordingly  set  aside  the  order  of  the  Court 
below  and  restore  the  order  of  the  Court  of  first  instance. 
The  appellant  will  have  his  costs  here  and  in  the  Court 
below. 

Appeal  decreed. 


JBefore  Sir  John  Stanley /Knisfht,  Ckie/ Juttice,  and  Mr.  JuMtia  Sir  William 

Burhiit, 
PHULCHAND  akd  akothib  (Dbfbkdants)  r.  CHANDMAL,  (Plaintiff).  • 
Civil  ProeedMre  Cod$t  $€otion  d^Q-^JEsecution  of  deeree'^AUaeimtnt^^Mort' 

gag$'^Might  of  mortgagor  in  respect  of  mortgage  moneg  fromi$ed  hut  not 

paid. 

Whero  money  promited  as  a  loan  by  a  paortgtgee  it  not  advanced  in  f ull, 
the  mortgagor  is  only  entitled  to  recover,  if  anythihg,  damages  for  non-pay- 
ment of  the  balance  :  he  cannot  sue  for  specific  performance  of  the  agreement 
to  lend  the  full  sum  promised,  and  the  non-payment  of  a  portion  of  the  loan 
does  not  constitute  a  debt  which  can  bo  the  subject  of  attachment  and  sale 
undor  section  266  of  the  Code  of  Civil  Procedure.  The  South  African  Terri* 
toriee  Cowing,  Limited  v.  Wallington  (1)  referred  to. 

The  facts  of  this  case  are  as  foUowp.  On  the  18th  of  April 
1903  one  Sheo  Ram  and  another  executed  two  mortgages  in 
favour  of  the  defendants  Phul  Chand  and  Gulab  Chand  to  secure 
the  principal  sums  of  Rs.  1,000  and  Es.  6,000  respectively.  It 
has  been  found  that  only  Rs.  2,135-11  were  paid  by  the  mort- 
gagees and  that  the  remainder  is  unpaid.    Some  creditors  of  the 

*  First  Appeal  Ko.  198  of  190G,  from  a  decree  of  Parmatha  Nath  Baner ji. 
Subordinate  Judge  of  Jhansi,  dated  the  28th  of  Maj  1906« 

0)  [1898]  A.  C,  809. 
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mortgagors  obtained  a  money  decree  again^^t  them  and  in  execa-         ^dc^ 
tlon  of  that  decree  proceeded  to  attach  what  they  decribel  as    p^^^  Ciuiai 
the  right  of  the  morfcffasrors  to  receive  the  balance  of  the  mortgage  % 

money  and  put  this  up  for  sale.  This  so-called  right  wa^  pur- 
chased by  the  plaintiff  on  the  26th  of  November  1903.  The  suit 
out  of  which  this  appeal  has  arisen  was  then  instituted  by  the 
plaintiff  against  the  mortgagees  for  recovery  of  the  amount 
alleged  to  be  due  by  them  and  a  decree  for  portion  of  the  amount 
claimed  was  passed  in  favour  of  the  plaintiff.  The  mortgagees 
thereupon  appealed  to  the  High  Court. 

Babu  Jogindro  NaJth  Chaudhri,  for  the  appellants. 

The  Hon*ble  Pandit  Bundar  Lai  and  Babu  Dwrga  Oharan 
Banerjif  for  the  respondent 

Staklsy,  C.  J.|  and  Bubkitt,  J.  -^-The  question  involved  in 
,thi8  appeal  is  one  out  of  the  ordinary  course.  On  the  18th  of 
April  1903  one  Sheo  Ram  and  another  executed  two  mortgages 
in  &vour  of  the  defendants  Phul  Chand  and  Qnlab  Chand  to 
secure  the  principal  sums  of  Rs.  1,000  and  Rs.  6,000  re^peot- 
ively.  It  has  been  found  that  only  Rs.  2,135-11  were  paid  by 
the  mortgagees  and  that  the  remainder  is  unpaid.  Some  credi- 
tors of  the  mortgagors  obtained  a  money  decree  against  tlem 
and  in  execution  of  that  decree  proceeded  to  attach  what  they 
desctibed  as  the  right  of  the  mortgagors  to  receive  the  balance  of 
the  mortgage  money  and  put  this  up  for  sale.  This  so-called 
right  was  purchased  by  the  plaintiff  on  the  25th  of  November 
1903.  The  suit  out  of  which  this  appeal  has  arisen  was  then 
instituted  by  the  plaintiff  against  the  mortgagees  for  recovery  of 
the  amount  alleged  to  be  due  by  them  and  a  decree  for  portion 
of  the  amount  olaioied  was  passed  in  favour  of  the  plaintiff. 
The  present  appeal  was  then  preferred,  and  the  main  ground  of 
appeal  is  that  there  was  no  debt  due  by  the  mortgagees  to  the 
mortgagors  which  could  be  attached  within  the  meaning  of  sec- 
tion 266  of  the  Code  of  Civil  Procedure ;  that  the  promises  of  the 
mortgagees  to  lend  the  amounts  mentioned  in  the  mortgage- 
deeds  did  not  constitute  debts  which  could  be  attach ed|  and  that 
the  only  remedy,  if  an}'^  of  the  mortgagors  against  their  mortga- 
gees was  a  suit  for  damages  for  breach  of  oontiact,  if  any 
damages  could  be  proved. 
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The  queslioD  is  not  free  from  difficulty,  but  it  appears  to  us 
Ph  lChaw    ^^^  *  decision  of  the  Houss  of  h^tdn,  which  was  brought  to  our 
^^\  totice  by  the  learned  alvocate  for  the  respondents,   must  be 

CFiiiP  %iAi..  taken  by  us  to  be  conclusive  on  the  point.  This  is  the  oase  of 
The  South  Afrioan  Territories  Company.  LimUed  v.  WaUington 
(i).  The  facts  uf  that  oase  were  shortly  as  follows.  The  plain- 
tiflF  Company  issued  sixteen  debentures  to  the  defendant  WaU- 
ington on  his  undertaking  to  pay  the  face  value  of  the  debentures 
by  instalments.  WaUington  paid  some  of  the  early  instalments, 
but  failed  to  pay  the  balance,  and  thereupon  a  suit  was  instituted 
against  him  for  specific  performance  of  his  agreement  or  tor 
damages.  Wright,  J.,  before  whom  the  trial  took  place,  held 
that  the  claim  for  specific  performance  could  not  be  sustained, 
but  gave  judgment  for  the  plaintifif  Company  for  damages  on 
the  ground  that  a  debt  had  been  created  by  the  defendant's  , 
promise  to  pay,  contained  in  his  letter  of  applioation  for  the 
debentures.  Judgment  was  entered  for  the  plaintiffs  for  £520, 
the  anaount  of  the  instalments  due  and  unpaid  up  to  the  date  of 
the  writ,  ani  costs.  An  appeal  was  preferred,  which  was  heard 
by  Lord  Esher,  M.  R.,  and  Lopes  and  Chitty,  L.  J.  J.,  who  rever- 
sed  the  decision  of  the  Court  below  and  entered  up  judgment  for 
the  defendant.  An  appeal  was  preferred  to  the  House  of  Lords, 
wiih  the  result  that  the  decision  of  the  Court  of  App?al  was 
upheld.  Their  Lordships  held  that  on  the  default  of  WaUington 
to  make  the  payments  which  he  had  undertaken  to  pay,^the 
moneys  remaining  due  by  him  for  unpaid  instalments  did  not 
constitute  a  debt  to  the  Company  ;  that  the  Company  was  only 
entitled  to  damages  for  actual  loss  caused  by  the  breach  of 
contract.  Lord  Halsbury,  L.  C,  m  his  judgment,  ^ith  respect  to 
the  claim  for  specific  performance,  remarked  that  "  a  long  and 
uniform  course  of  decision  has  prevented  the  applioation  of  any 
suoh  remedy,  and  I  do  not  understand  that  any  Court  or  any 
member  of  any  Court  has  entertained  a  doubt  but  that  the  refusal 
of  the  learned  Judge  below  to  grant  a  decree  for  specific  perfor- 
mance was  perfectly  right.  But  of  course  in  this,  like  any  other 
contract,  one  party  to  the  contrjust  has  a  right  to  complain  that  the 
other  party  has  broken  it,  and  if  he  establishes  that  proposition  he 
(1)  [1898]  A.  C,  809 
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is  entitled  to  soch  damages  as  are  appropriate  to  t^ie  natare  of  the  1608 
eontraot.''  Lord  Watson  in  the  c^ursd  of  his  jadgiHeat  ob  erved  Phul  Chahd 
thaf  the  only  engagement  made  by  tlio  respondent  with  the  chakdMal. 
Company  consisted  in  a  promise  to  advance  money  to  them  in 
loao  ;  and  it  is  settled  in  the  law  of  England  that  such  a  promise 
cannot  sustain  a  suit  for  specific  performanoe,''  and  later  on  he 
says :— ^'  The  only  remedy  open  to  the  Company  was  by  action 
against  the  respondent  for  any  loss  or  damage  which  they  might 
sustain  through  his  breach  of  promise.*'  The  other  Lords  endor- 
sed this  vi«w,  namely,  that  no  suit  will  lie  to  compel  a  party  to 
f nlfilau  agreement  to  a  Ivance  money.  This  decision  is  in  entire 
acoord  with  the  view  which  we  expressed  at  an  early  stage  of  the 
hearing  and  carrying  the  weight  which  it  necessarily  doeS|  mast 
conclude  this  appeal.  The  mortgagees  were  never  in  a  position  to 
enforce  specific  performance  of  the  agreement  of  the  mortgagees 
to  advance  the  fall  sum  agreed  to  be  lent  by  them.  The 
unpaid  portion  of  the  loan  did  not  constitute  a  debt  due  by  them 
to  the  moitgagors  such  as  could  be  attached  under  the  Code 
of  Civil  Pit>ce  lore.  It  may  be  that  the  mor!*gagorB  have  some 
ground  of  complaint  against  the  mortgagee?,  and  they  may  be  in 
a  position  to  obtain  damages  for  the  breach  by  the  oioitgagees  of 
their  contract,  but  this  matter  is  not  before  us  and  we  express 
no  opinion  upon  it.  We  merely  hold  that  the  plaintiff  has  no 
cause  of  action  against  the  mortgageei.  We  allow  the  appeal^ 
set  aside  the  decree  of  the  Court  below  and  dismiss  the  plain- 
tiff's suit  with  costs  in  both  Courts. "*" 

Appeal  decreed. 

*  [Cf.  ShM  Singh  «.  Sri  Bam,  Smpra  p.  246-^ Sd.] 
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BeffB  Mr.  Juiiies  Aihman  and  Mr,  Jmttics  JItaramtt  Kuisin. 
A^4.  BAM  PRASAD  ahd  othibs  (DiFi^DAWTa)  v,  MAN  MOH  AN  aid 

OTHBBfl  (PlAINTIVVS)* 

Eindn  law  Joint  Hindu  family— Foreolotur$  of  mortgag$—  8on$  not  mad$ 
partUi  --Eight  of  ions  to  rsdssm  ^Aot  No.  IV  of  1883  (Trantfw  of  Pro- 
p^rttf  Act  J,  gsetion  86. 

The  mortgagees  of  a  mortgage  of  j^iat  f  Amilj  property  exooutad  by  Uia 
father  alono  saed  for  and  obtained  a  decree  for  f oroolosare.  At  the  time  th« 
■nit  was  institnted  the  mortgigees  knew  that  there  were  sons  and  grandsont 
Jomtly  interested  with  the  mortgig^r  in  the  mo.Hgigal  property,  bat,  not- 
withstanding this,  they  omitted  to  make  them  parties  to  their  snit* 

Held  that  the  sons  and  grandsons  were  not  prooladed  from  instituting  a 
•nit  for  redemption.  JBhawani  Prasad  v.  JT^IU  (I)  referred  to.  D$bi  Singh 
▼.  Jia  Sam  (2)  distinguished. 

In  this  case  certain  mortgagees  obtained  a  decree  for  fore- 
closure of  a  mortgage  held  by  them  against  one  Phul  Singh, 
who  was  the  father  of  some  of  the  plaintiffs  and  graadfatber  of 
the  others*  The  mortgajcees,  notwithstanding  that  they  were 
aware  of  the  existence  of  the  plaintiff's  and  of  their  interest  in 
the  mortgaged  property,  omitted  to  make  them  parties  to  their 
suit  for  foreclosure.  The  plaintiffs  then  instituted  the  present 
suit,  admitting  their  liability  to  satisfy  the  debt  incurred  by  tlie 
mortgagor,  but  asking  to  be  given  an  opportunity  to  redeem  the 
mortgage,  the  Court  of  first  instance  (Munsif  of  Lalitpnr) 
held  that  the  suit  was  not  miintainable  and  accordingly  dis- 
missed it.  On  appeal  the  lower  appellate  Court  (District  Judge 
of  Jhansi)  reversed  the  decision  of  the  Munsif  and  remanded 
the  suit  under  section  562  of  tho  Code  of  Civil  Procedure. 
Against  this  order  of  remand  the  mortgagees  defendants  appealed 
to  the  High  Court. 

Dr.  SoUish  Chandra  Banerji  (for  whom  Babu  Sarat  Chan- 
dra Chaudhri)  and  Mnnshi  DeoHnandan,  for  the  appellants. 

Mr.  E.  A.  Howard  and  Babu  Durga  Charan  Banerji^  for  the 
respondents. 

AiKHAN  and  Kabakat  Hcseik,  JJ.— The  appellants  obtain- 
ed a  decree  for  foreclosure  against  one  Phul  Singh;  who  is  father 
of  some  of  the  respondents  and  grandfather  of  the  others.  It  in 
found  that,  although  the  appellants  had  notice  of  the   interests  of 

^  First  Appeal  No.  88  of  1907,  from  an  order  of  H.  £.  Holme,  District 
Jodge  of  ihanei,  dated  the  4tb  of  July  1907. 

(1)  (1896;  I.  U  B.^  17>11.,  637.        (2)  (1903)  L  h.  B.,|26  All..  Slf 
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the  sons  and  grandsons^  they  did  not  implead  them  in  the  suit  for         igoe 
foreclosure.    The  respondents  brought  the  suit  out  of   which  this   mu  p^asa^ 
appeal  arises  asking  to  be  given  an  opportunity  to  redeem  the  9- 

mortgage.  They  did  not  dispute  their  liability  to  satisfy  the  debt 
incurred  by  the  mortgagor.  The  Court  of  first  instance  held  that 
the  suit  was  not  maintainable.  On  appeal  the  learned  District 
Jadge  held  that  it  was^  and  sent  the  case  back  for  decision  on  the 
merits.  The  present  appeal  has  been  preferred  against  this  order 
of  remand. 

It  is  contended  that  we  ought  to  apply  to  this  case  the  princi- 
ple of  the  ruling  of  the  Full  Bench  in  Debi  8ingh.y.  Jia  Ram 
(1).  That  was  a  case  in  which  the  sons  of  a  Hindu  father  sued  to 
get  back  from  innocent  purchasers  their  share  of  the  family  estate, 
which  had  been  sold  in  execution  of  a  decree  obtained  upon  a  mort- 
gage by  their  father  in  a  suit  to  which  they  were  no  parties. 
Their  claim  was  based  solely  on  the  ground  that  they  had  not 
been  parties  to  the  suit,  in  which  the  decree  was  obtained.  In 
the  judgment  of  the  learned  Chief  Justice  in  that  case^  which  was 
concurred  in  by  Enox^  J.^  stress  is  repeatedly  laid  on  the  fact 
that  the  plaintiffs  wished  to  oust  strangers— see  pages  283^  226, 
and  particularly  226,  of  the  judgment.  In  this  case  all  that  the 
plaintifTs  ask  is  that  they  should  be  given  an  opportunity  to  re* 
deem  the  mortgage  which  was  foreclosed  by  the  appellants,  who 
knew  of  the  plaintiffs'  interest  and  yet  did  not  make  them  parties 
to  the  suit  to  foreclose.  In  our  opinion  we  should  not  be  justified 
in  extending  the  principle  laid  down  in  the  case  relied  on  behalf 
of  the  appellants  to  the  present  case.  It  was  owing  to  the  appel- 
lants' failure  to  comply  with  the  provision  of  law  that  the  respond- 
ents did  not  have  an  opportunity  to  redeem.  In  our  opinion  the 
observations  of  Banerji,  J.,  in  the  Full  Bench  case,  Bfiawani 
Pra8ad  v.  Kalltk  (2),  at  page  548  of  the  judgment,  and  theobser* 
vations  of  Edge,  C. J.,  at  page  562  and  following  pages  are  dis- 
tinctly in  favour  of  the  view  taken  by  the  learned  District  Judge. 
The  judgment  of  the  Chief  Justice  in  that  case  was  concurred  in 
by  three  other  Judges  who  took  part  in  deciding  the  case.  In 
our  opinion  the  appeal  fails,  and  it  is  dismissed  with  costs. 

Appeal  dismiased. 

(I)  (1902)  I  .Ii.  B.,  26  AU.,  214.       (2)  (1896)  I.  L.  B.,  17  All^  9^. 
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Fehruary  Jl, 

April  2.  DALIF  SINGH  avd  otbbbs  (Dbfekdjlvts)  «.  NAWAL  KUNWAB  avd 

'  '  AKOTHBB  (PLAIHTIJfi.) 

[On  appeal  from  the  High  Court  of  Judicature,  North^Westem  Proyinoes, 
AllahabadO 
JVf «y  Council^  Draeiiee  o/'^^omrti  l»  India  differing  a$  to  qu$9tion  offaei^ 

ij^$09tion  as  to  a  mortgage  hHng  a  rsal  or  fletitious  tran9aeiioih''Cireuwii» 

MtanoBi  to  he  taien  into  ooneideration  in  dealing  with  eonjlieting  evidence. 

On  the  qneation  whether  ft  mortgage  w^  »  flotitiona  or  ft  real  traneae* 
tion^  there  wae  eyidence  on  each  tide  bearing  direotly  on  the  character  of  the 
tranaaction,  bat  on  neither  aide  wae  the  evidenoe  wholly  convincing.  Persona 
whom  one  might  hftTO  expected  to  be  prominent  witneasea  were  not  called,  and 
the  evidence  given  by  thoie  who  were  called  wta  open  to  much  adveria 
criticism.  The  Conrts  in  India  differed,  the  Sabordinate  Judge  deciding  that 
the  mortgage  was  fictitious,  and  the  High  Court  holding  it  to  be  ft  genuine 
transaction.  Seld  by  the  Judicial  Committee  that  in  determining  which 
story  was  to  be  accepted  it  was  necessary  for  their  Lordships  to  rely  largefy 
upon  surrounding  circumstances,  the  position  of  the  parties  and  their  rela* 
tion  to  one  another,  the  motives  which  could  govern  their  actions ;  and  their 
subsequent  conduct  i  and  so  dealing  with  the  case  their  Lordships  upheld  the 
decision  of  the  High  Court. 

The  fact  that  if  ft  genuine  transaction  it  was  advantageous  to  th  mort- 
gagor, and  if  fictitious  it  afforded  him  no  immediate  protection  from  ere* 
ditors  (which  WAS  tbe  motive  alleged  by  the  defendants  for  entering  into 
the  transaction)  was  a  very  material  circumstance  in  the  case. 

Appeal  from  a  judgment  and  decree  (17th  November  1902) 
of  the  High  Court  at  Allahabad  which  reversed  a  judgment  and 
decree  (23rd  December  1899)  of  the  Ooort  of  the  Subordinate 
Judge  of  Meerut. 

The  principal  question  involved  in  this  appeal  was  whether 
a  deed  of  mortgage  executed  on  the  10th  January  1889  was  a 
genuine  or  fictitious  transaction. 

Fartab  Singh|  who  was  the  owner  of  certain  land  and  houses 
at  Meerut^  had  two  sons,  Bakhtawar  Singh  and  Bisal  Singh,  the 
latter  of  whom  was  a  minor  at  the  time  of  the  transactions  which 
gave  rise  to  the  litigation  out  of  which  the  appeal  arose.  On  23rd 
August  1884  Fartab  Singh  executed  a  promissory  note  for  Bs.  800 
in  favour  of  Eishan  Sahai  Sahu.  On  the  14th  July  1885  he 
executed  a  mortgage  for  Bs.  3,000  of  a  share  in  land  and  one-half 

JPreeent  /—Lord  Machaohtsn,  Lord  Atkihsov,  Sir  Avdkbw  Soobu  and 
Sir  Abthitb  WlJSOV^ 
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of  a  house  in  favour  of  Shibban  Lai ;  and  on  6th  January  1886         1909 
in  oonsideration  of  an  advance  of  Rs.  1,300  from  Munna  Lai,  he        j^^^^ 
mortgaged  to  him  the  one  house  and  one-half  of  another  house.        Sing^ 
During  1886, 1887  and  1888  Partab  Singh  borrowed  further  sums       nawal 
of  money  from  Munna  Lai.  Kumwab. 

On  10th  January  1889  Partab  Siagh  executed  the  mortgage  now 
in  dispute  in  favour  of  Chaudhrain  Nawal  Kuowar.  It  was  also 
executed  by  fiakhtawar  Singh  for  himself,  and  by  Partab  Singh  as 
guardian  of  his  minor  son  Bisal  Singh.  The  consideration  was 
made  up  as  follows :— For  payment  to  Munna  Lai  Rs.  3,250 ;  for 
payment  to  Bhawani  Prasad  and  Banarsi  Das,  heirs  of  Shibban 
Lai,  Bs.  4,528;  for  payment  to  Eishan  Sahai  Bs.  515;  due  to 
Nawal  Kunwar  on  a  bond  dated  14th  March  1888,  Bs.  549 ;  ex- 
penses  in  connection  with  the  execution  of  the  deed  Bs.  158;  and  in 
cash  Bs.  1,000;  making  in  all  Bs.  10,000.  The  mortgagee^  Nawal 
Kunwar,  undertook  to  discharge  the  debts  above-mentioned ; 
and  not  being  at  the  time  in  possession  of  a  large  sum  in  cash, 
she  on  10th  January  1889,  borrowed  Bs.  *5,000  from  Munna  Lai, 
who  on  making  the  advance  paid  her  only  the  sum  of  Bs.  1,750 
in  cash  and  applied  the  balance  to  the  discharge  of  his  debt.  In 
pursuance  of  her  agreement,  Nawal  Kunwar  paid  off  Kishan 
Sahai,  and  also  paid  Bs.  2,865-9-0  to  the  heirs  of  Shibban  Lai, 
she  did  not  pay  the  balance,  as  Partab  Singh,  in  violation  of  his 
covenant,  did  not  deliver  to  her  possession  of  the  property  mort^ 

gaged; 

On   18th    July  1896,  Partab  Singh  having  died,  his  sons 

Bakhtawar  Singh  and  Bisal  Singh  sold  the  property  mortgaged 

to  Munna  Lai  for  the  sum  of  Bs.  25,750 ;  out  of  the  consideration 

the  vendee  retained  the  sum  of  Bs.  10,000  for  payment  of  Nawal 

Kunwar's  mortgage  of  10th  January  1889,  and  the  deed  recited 

that  the  debt  due  to  her  had  been  discharged  b^  payment. 

On  18th  January  1898  Jainti  Prasad,  the  son  of  Munna  Lai 

then  deceased  sold  a  small  portion  of  the  property  to  one  Dalip 

Singh;  and  after  giving  notices  to  Banarsi  Das  who  represented 

Shibban  Lai,  and  to  Jainti  Prasad  as  representing  Munna  Lai, 

Nawal  Kunwar  instituted  on  24th  September  1898  the  present 

suit,  to  recover  the  sum  of  Rs.  8,337-9-0  with  interest  by  sale  of 

the  mortgaged  property.    That  sum  was  arrived  at  by  deducting 
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from  Bb.  10,000  ihe  amoant  not  paid  to  Sbibban  LaL  The 
defendants  to  the  suit  were  Bakbtawar  Singh  and  Bieal  Singh 
heirs  of  Partab  Singh ;  Jainti  Prasad  and  Shiam  Sundar  heirs 
of  Manna  Lai;  Banarsi  Das  heir  of  Shibbaa  Lal^  and  Dalip 
Singh  purchaser  from  Jainti  Prasad. 

Dalip  Singh  did  not  appear.  The  sons  of  Partab  Singh  filed  a 
written  statement  asserting  that  only  Rs.  1,000  of  the  considera- 
tion money  had  been  paid,  and  that  the  debt  was  contracted  for 
immoral  purposes.  The  heirs  of  Munna  Lai  alleged  that  the 
mortgage  in  suit  was  fictitious  and  executed  to  save  Partab  Singh's 
property  ;  while  Banarsi  Das  pleaded  that  the  whole  amount  due 
on  Shibban  Lai's  inortgage  had  not  been  paid. 

The  Subordinate  Judge  held  that  the  debt  was  not  incurred 
for  immoral  purposes ;  but  that  the  plaintiff  did  not  pay  the  con- 
sideration of  the  mortgage  bond  '^  which  was  therefore  a  nominal 
and  fictitious  deed  executed  by  Partab  in  favour  of  Nawal 
Eunwar  to  serve  some  purpose."  Without  deciding  any  other 
issue  he  made  a  decree  dismissing  the  suit  with  costs. 

On  appeal  the  High  Court  (Sib  J.  Stanley,  Kt.,  C.J.,  and 
P.  C.  BakebjI|  J.)  reversed  the  finding  of  the  Subordinate 
Judge  that  the  mortgage  was  fictitious,  and  decided  that  Nawal 
Kunwar  had  advanced  the  sum  of  Bs«  8,322-9-0.  A  decree  was 
accordingly  made  directing  an  account  of  the  money  actually  due 
to  Nawal  Kunwar  after  making  due  allowance  for  the  mortgage 
debt  due  to  Munna  Lai  and  Shibban  Lai  on  the  mortgages  ^dated 
respectively  10th  January  1889  and  14th  July  1885,  and  directing 
a  sale  of  the  mortgaged  property  for  realization  of  the  amount 
found  due  on  the  taking  of  the  said  acconnt. 

The  portion  of  the  judgment  of  the  High  Court  setting  forth 
the  grounds  on  which  the  Subordinate  Judge  relied  in  support  of 
his  decision  that  .the  mortgage  was  fictitious,  and  stating  the 
reasons  why  the  High  Court  thought  it  genuine,  was  as  follows : — 

*'The  principal  qneBtion  to  be  determined  in  the  appeal  is  whether  the 
mortgage  in  favour  of  the  plaintiff  was  a  flctitions  trantaetion.  We  ha?e 
earefnlly  considered  the  terms  of  the  mortgage-deed.  The  various  provisions 
contained  in  it  are  not  such  as  one  would  expect  to  find  in  a  document  exe* 
cuted  fictitiously  for  the  protection  of  property,  on  the  contrary  they  offered 
dear  indications  of  the  genuineness  of  the  transaction.  The  bond  sets  forth 
U  Mail«  and  correctly,  at  the  evidence  shows,  the  liabiUties  of  the  mot tgegort 
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at  the  date  of  the  mortgage  and  proridet  that  those  liabilities  should  be 
discharged  bj  the  mortgagee.  It  farther  prorides  that  she  should  take  poss- 
ession of  the  mortgaged  property  from  the  beginning  of  the  ra^' crop  of 
1296  Fasli  and  appropriate  the  usufraot  for  the  realization  of  the  mortgage 
money  and  interest)  Then  follow  detailed  provisions  as  to  the  mode  in  which 
possession  is  to  be  deliveied  and  it  is  provided  that  in  the  event  of  the  mort- 
gagors' failare  to  deliver  complete  possession  or  to  get  mntation  of  names 
effected  the  mortgagee  would  be  entitled  to  charge  compound  interest,  not 
at  the  rate  originally  agreed  npon  but  at  the  enhanced  rate  of  Rs.  24  per  cent, 
per  annum.  There  are  other  provisions  in  the  deed  which  are  only  consistent 
with  •  its  being  a  genuine  document.  The  motive  alleged  for  entering  into  a 
fletitions  transaction  is,  as  already  stated^  the  protection  of  property  from  the 
claims  of  creditors.  We  fail  to  see  how  that  object  could  be  attained  by  ezeeut« 
hig  a  mortgage.  It  is  not  shown  that  besides  tbe  debts  specified  in  tlie 
Mortgage-deed  there  were  any  other  debts  amounting  to  large  sums  due  by  the 
mortgagors.  The  value  of  the  property  was  sufficiently  large  to  cover  other 
liabilities  subsequently  incurred.  The  defendants  themselves  have  purchas- 
ed it  for  a  sum  exceeding  Rs.  26,000,  so  that  by  the  execution  of  a  mortgage- 
deed  it  was  hardly  probable  thai  the  mortgagors  oould  protect  tlieir  property. 
The  circumstanoe  upon  which  the  lower  court  chiefly  relies  for  holding  that 
the  mortgage  was  a  fictitious  transaction  is  the  fact  that  on  the  date  of  the 
mortgage  in  question  the  mortgagee  executed  a  sub-mortgage  of  the  same 
property  for  Be.  6,000  in  favour  of  Manna  Lai,  the  father  of  tlie  defondants 
Kos.  8  and  4.  It  is  provided  in  fhe  plaintiff's  mortgage-deed  that  the  mort- 
gagors should  before  making  any  payments  to  the  plaintiffs  pay  over  to  Munna 
Lai  all  sums  due  upon  his  sub-mortgage,  and  from  this  provision  it  is  infer- 
red that  the  present  mortgage  was  in  reality  a  mortgage  in  favour  of  Munna 
Lai  and  that  the  name  of  the  plaintiffs  was  only  used  fictitiously  by  Partab 
Singh.  It  appears  that  Munna  Lai  held  a  prior  mortgage  in  respect  of  the 
property  mortgaged  to  the  plaintiff  and  that  a  sum  of  Rs.  3,i^60  was  due  to 
him  on  that  mortgage.  It  seems  that  the  plaintiff  had  not  sufficient  funds 
in  her  hands  to  be  able  to  pay  the  full  amount  of  the  mortgage  in  her  favour* 
Therefore,  simnltaneonsly  with  the  execution  of  the  mortgage-deed  in  her 
Hront,  she  executed  a  sub-mortgage  in  favour  of  Munna  Lai,  for  Bs.  6,000, 
out  of  which  it  was  agreed  that  the  aforesaid  sum  of  Rs.  8,260  should  be  set 
off  and  the  balance  of  Bs.  1»760,  should  be  paid  over  to  the  plaintiff.  There  is 
no  question  that  this  sum  of  Rs.  1,760,  was  actually  received  by  the  plaintiff. 
The  mere  fact  that  on  the  day  on  which  the  mortgage  in  plaintiff's  favour 
was  made  she  executed  a  sub-mortgage  of  the  property  does  not  in  our 
opinion  raise  any  presumption  that  the  said  mortgage  was  not  a  genuine 
transaction.  A  sub-mortgagee  would  take  every  precaution  to  see  that  the 
money  advanced  by  him  is  properly  secured  and  would  require  such  conditiona 
to  be  inserted  in  both  the  deeds  exeonted  on  the  same  date  as  would  preclude 
the  original  mortgagor  from  resisting  any  claim  which  the  sub-mortgagee 
might  have  to  bring  afterwards  and  also  prevent  his  mortgagor,  that  is  the 
original  mortgagee,  f ron  appropriating  the  payments  made  by  her  mortgago? 
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and  leaving  the  sub-mortgage  nnsatitfied.  It  is  onlj  proTisiont  of  that  char- 
acter  which  we  find  inserted  both  in  the  plaintiff's  mortgage-deed  and  in  Uie 
deed  of  sab*mortgag^  executed  in  fayoor  of  Mnnna  Lai.  The  provi- 
sions upon  which  the  learned  Sabordinate  Judge  relies  as  indicating  that 
the  transaction  was  of  a  flotitions  character  sofi^r  from,  showing  that  the 
transaction  was  of  that  natnie  raise  in  oar  opinion  the  inference  that  the 
mortgage  was  a  genuine  mortg^age. 

**  The  next  circumstance  upon  which  the  learned  Sabordinate  Judge  places 
considerable  reliance  is  the  delivery  of  a  currency  note  for  Bs«  1,000  to 
Bhawani  Prasad  in  payment  of  a  part  of  the  money  due  upon  the  mortgage- 
deed  held  by  Shibban  Lai,  to  which  reference  has  been  made  above.  It 
appears  that  Bs.  1,000  was]paid  as  a  part  of  the  consideration  for  the  mortgage 
in  the  plaintiff's  favour  in  the  presence  of  the  registering  officer  by  the  deli* 
very  of  a  currency  note  of  that  amount  to  the  mortgagors.  On  the  day  follow 
ing  that  of  the  mortgage  the  mortgagee  paid  to  Bhawani  Prasad  Bs.  1,600 
on  account  of  Shibban  Lai's  mortgage.  The  same  currency  note  which  had 
been  delivered  to  the  mortgagors  the  previous  day  appears  to  have  been  made 
over  to  Bhawani  Prasad.  From  this  circumstance  it  is  contended  that  no 
actual  payment  of  consideration  in  respect  of  the  mortgage  in  question  was 
made  by  the  plaintiff  and  that  the  currency  note  which  was  shown  to  the  Beg- 
istrar  as  a  part  of  the  consideration  was  taken  back  from  the  mortgagors  and 
made  over  to  one  of  their  creditors.  The  explanation  given  on  behalf  of  the 
plaintiff  is  that  on  the  day  subiequent  to  that  of  the  registration  of  the  mort- 
gage*deed  the  mortgagor,  Partab  Singh,  wanted  to  have  the  currency  note 
for  Bs.  1,000  which  he  had  received  the  previous  day  converted  into  cash  i  that 
the  plaintiff  gave  him  cash  in  lieu  of  the  currency  note,  took  it  back  from 
him  and  made  it  over  to  Bhawani  Prasad  in  payment  of  his  mortgage.  The 
oral  evidence  which  has  been  adduced  in  support  of  the  plaintiff's  allegation 
is  not  very  satisfactory,  but  it  seems  to  us  to  be  in  the  highest  degree  unlikely 
that  if  Partab  Singh,  who  was  evidently  a  man  of  affairs,  was  executing  a 
ficititious  document^  he  would  do  an  act  on  the  day  following  that  of  the 
execution  of  the  mortgage-deed  which  would  nullify  the  effect  of  the  document 
and  afford  evidence  which  might  be  used  to  show  the  real  nature  of  the 
transaction.  Why  would  he  cause  the  number  of  the  currency  note  which 
was  mentioned  in  the  Begistrar's  endorsement  to  be  specified  in  the  receipt 
granted  by  Bhawani  Prasad?  It  seems  to  us  that  the  plaintiff's  explana* 
tion  in  respect  of  the  currency  nete  for  Bs.  1,000  is  much  more  probable  than 
the  suggestion  on  behalf  of  the  defendants.  If  the  transaction  was  a  genu- 
ine one,  as  we  believe  it  to  have  been,  it  is  not  unnatural  that  Partab  Singh^ 
instead  of  incurring  the  expense  of  cashing  the  currency  note  by  payment  of 
discount,  made  it  over  to  the  plaintiff  and  received  from  her  the  money  which 
she  was  about  to  pay  to  one  of  the  creditors.  The  plaintiff's  allegation  on 
the  point  is  supported  to  a  considerable  extent  by  the  evidence  of  Inayat  ▲li,a 
witness  for  the  .defendants,  through  whom  payment  was  made  to  the  prior 
mortgagees.  The  learned  advocate  for  the  respondent  has  relied  upon  twa 
^ther  oircumitancos  as  indicating  that  the  transaction  was  fictitious.    The 
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first  eirenmBUnee  ii  thtt  the  mortgagor  did  not  deliTor  possdiiion  to  the 
plaintiff  in  accordance  with  the  terms  of  her  mortgage,  and  that  the  plaintiff 
took  no  steps  to  obtain  possession.  The  second  ciroumstance  to  which  he 
refers  is  that,  while  in  the  plaintiff's  mortgage-deed  the  rate  of  interest  pro- 
Tided  is  18  annas  per  cent,  per  mensemy  the  interest  which  she  sgreed  to  pay 
to  Mnnna  Lai  in  respect  of  the  sub-mortgage  executed  by  her  was  14  annas 
per  cent,  per  mensem.  A  sufficient  answer  is  afforded  to  both  these  con  ten* 
tions  by  the  clause  in  the  mortgage-deed  of  the  plaintiff  referred  to  above, 
which  is  to  the  effect  thai  in  the  eyent  of  possession  not  being  dellTcred,  the 
plaintiff  was  to  get  enhanced  interest  at  the  rate  of  24  per  cent,  per  annum. 
We  hare  further  the  fact  that  for  a  long  period  after  the  exeontion  of  the 
mortgage-deed  in  the  plaintiff's  favour,  Partab  Singh  admitted  the  plaintiff 
to  be  a  mortgagee  from  him  and  treated  the  transaction  as  a  genuine  trans* 
action.  The  reoitals  contained  in  the  sale-deed  executed  by  the  first  two 
defendants  in  favour  of  the  defendants  8  and  4  raise  a  similar  inference  and 
show  that  there  was  a  genuine  mortgage  in  the  plaintiff's  favour.  A  third 
eironmstance  which  seems  to  us  to  tell  very  much  in  favour  of  the  plaintiff 
is  the  f  set  that  the  plaintiff  was  in  possession  of  the  documents  which  were 
taken  back  from  the  creditors  of  the  mortgagors.  There  is  nothing  to  show 
that  at  the  time  of  the  institution  of  the  suit  there  was  any  collusion 
between  her  and  the  mortgsgor  defendants.  On  the  contrary,  the  conduct  of 
Bisal  Singh,  defendant,  fully  negatives  the  existence  of  any  such  collusion. 
For  the  above  reasons  we  are  of  opinion  that  the  conclusion  at  which  the 
learned  Subordinate  Judge  arrived  as  to  the  nature  of  the  transaction  is  not 
warranted  by  the  evidence,  and  that  the  mortgage  in  the  plaintiff's  favour 
was  a  genuine  mortgage.** 

The  appellants^to  His  Majesty  ia  Coonoil  were  Jainti  Prasad 
and  Shiam  Sondar^  the  former  of  whom  died  pending  the  appli- 
cation to  appeal  and  his  sons  Dalip  Singh  and  Tara  Chand  were 
snbstitated  on  the  record  as  his  representatives.  On  the  appli- 
cation of  the  appellants  Muktar  Singh,  as  purchaser  of  the  decree 
made  in  favour  of  Nawal  Kunwar,  was  added  as  a  respondent  to 
the  appeal.    On  this  appeal. 

Jardine,  K.  G.,  and  Boss  for  the  appellants  contended  that  the 
Subordinate  Judge  was  right  in  holding  that  the  mortgage  in  suit 
was  a  fictitious  or  benami  transaction.  The  theory  of  the  High 
Court  as  to  the  mode  of  payment  of  the  consideration  was  based 
on  mere  probabilities.  The  High  Court  admitted  that  the  oral 
evidence  for  the  respondent  was  not  satisfactoryi  and  that  Court 
should  have  gon^  further  and  have  taken  into  consideration  the 
important  fact  that  the  respondent  had  not  tendered  her  own 
evidence  in  support  of  her  case.  Nor  did  the  High  Court  consi- 
der other  important  features  in  the  case,  namely,  the  position  in 
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1908         which  the  respondent  stood  towacds  Partab  Singh,  and  the  fact 

Damp        that  tjie  mutation  proceedings  were  fictitious. 

Singh  j)^  Gruyther,  K.  C,  and  Cowell  for  the  respondent  contended, 

NiwAL        mainly  for  the  reasons  given  in  the  judgment  of  the  High  Court, 
Kukwab  w      o 

that  the  mortgage  represented  a  'genuine  transaction  whioh  was 
valid,  and  binding  on  the  appellants.  The  decree  of  the  High 
Court,  by  which  the  claims  of  all  parties  to  the  property  in  dis- 
pute had  been  justly  setbled,  should  therefore  be  upheld. 

Jardinef  K.  C,  replied. 

1908,  April  2nd: — The  judgment  of  their  Lordships  was 
delivered  by  Sib  Abthub  Wimon:— 

This  is  an  appeal  from  a  judgment  and  deoree  of  the  High 
Court  at  Allahabad,  bearing  date  the  17tb  November  1902, 
which  reversed  those  of  the  Subordinate  Judge  of  Meerut,  dated 
the  23rd  December  1899.  The  substantial  question  as  to  which 
the  Courts  in  India  have  differed,  and  which  their  Lordships 
have  to  decide,  is  whether  a  certain  deed  of  mortgage,  bearing 
date  the  10th  January  1889,  represents  a  genuine  transaction  or 
a  fictitious  one. 

The  mortgagors  were  one  Chaudhri  Partab  Singh  and  his  two 
sons,  one  of  whom  was  then  a  minor.  The  subject-matter  of  the 
mortgage  was  land  and  houses  at  Meerut.  At  the  time  of  the 
mortgage  Partab  was  indebted  to  several  persons,  partly  on 
mortgages  and  partly  on  other  securities,  the  principal  creditors 
being  one  Munna  Lai,  the  heirs  of  one  Shibban  Lai,  and  one 
Kishan  Sahai,  and  it  is  dear  that  at  that  time  Partab  was  in 
money  difficulties. 

The  mortgage  in  controversy  purports  to  be  in  favour  of  a 
lady  named  Nawal  Kunwar,  for  Rs.  10,000.  Nawal  Eunwar 
was  at  that  time  residing  in  Partab's  house,  and  she  was  the 
sister  of  his  son-in-law. 

The  transaction  of  the  10th  January  1889,  as  it  appears  on 
the  face  of  the  papers,  consisted  of  two  parts.  First,  there  was 
the  mortgage  now  disputed,  executed  by  Partab  and  his  two  sons 
in  favour  of  Nawal  Kunwar,  according  to  which  the  lady,  as 
consideration  for  the  mortgage,  was  to  discharge  Partab's  debts 
already  referred  to,  a  small  previous  bond  in  her  own  favour,  and 
the  costs  of  the  transaction,  and  to  pay  over  Bs.  1,000  to  Partab* 
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The  second  part  of  the  transaction  purports  to  be  a  sab-m6rt«         19(18 
gage  by  the  lady  to  Manna  Lai,  who  has  been  ialready  mentioned        jy^zn 
as  a  creditor  of  Partab.    It  was   for  Bs*  5|000,    out  of  which        Smea 
Manna  Lai  was  to  deduct  the  amount  of  his  previous  claim       Nawal 
against  Partab,  and  to  pay  the  balance  in  cash.  Kwwam. 

Subsequently,  on  the  18th  July  1896,  Partab  being  dead, 
his  sons  sold  tlie  mortgaged  property  to  Jainti  Prasad,  the  son 
of  Munna  Lai,  who  was  also  dead,  and  on  the  18th  January  1898, 
Jainti  Prasad  sold  a  portion  of  the  property  to  one  Dalip 
Singh* 

On  the  24th  September  1898  Nawal  Kuuwar  instituted  the 
present  suit  in  the  Court  of  the  Subordinate  Judge  of  Meerut. 
She  joined  as  defendants,  1  and  2,  the  sons  of  Partab,  3  and  4, 
the  sons  of  Munna  Lai,  6,  the  heir  of  Shibban  Lai  and  6,  Dalip, 
the  purchaser  of  a  portion  already  mentioned.  The  object  of  the 
suit  was  to  enforce  payment  of  the  plaintiff's  claim  under  her 
mortgage  of  the  10th  January  1889,  by  the  sale  of  the  mortgaged 
property.  It  is  dear,  therefore,  that  the  parties  substantially 
interested  in  the  contest  were,  on  the  one  hand,  Nawal  Kunwar, 
and  on  the  other  hand*,  the  sons  and  heirs  of  Munna  Lai,  and, 
in  a  lesser  degree,  Dalip* 

The  plaintiflPs  case  at  the  trial  was  that  the  mortgage  to  her 
was  a  perfectly  genuine  mortgage,  and  that  she  paid  the  greater 
part  of  the  consideration  (the  precise  amount  is  immaterial  here) 
partly  out  of  her  own  moneys  and  partly  by  means  of  the 
Bs.  5,000  borrowed  by  her  from  Munna  Lai  under  the  sub-mort- 
gage of  the  same  date.  The  case  on  the  other  side  was  that  the 
mortgage  to  Nawal  Kunwar  was  a  fictitious  transaction,  and  that 
the  only  real  transaction  on  that  occasion  was  a  borrowing  by 
Partab  of  Bs.  5,000  from  Munna  Lai,  the  name  of  the  lady  being 
introduced  purely  berhami. 

The  Subordinate  Judge  found  for  the  defendants,  holding  the 
alleged  mortgage  to  her  to  be  benami.  On  appeal  the  High 
Court  differed  from  that  finding  ;  held  the  transaction  to  have 
been  genuine,  and  gave  a  decree  in  the  plaintifi^s  favour. 

Theii  Lordships  are  of  opinion  that  the  decision  of  the  High 
Court  was  right.  There  was  some  evidence  on  each  side, 
bearing  directly  on  the  character  of  the  transaction,  but  on 
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neither  side  was  that  evidence  wholly  convincing.  Persons 
whom  one  might  have  expected  to  be  prominent  witnesses  were 
not  called,  and  the  evidence  that  was  called  is  0|^en  to  much 
adverse  criticism.  The  testimony  of  one  witness  is  described 
by  the  Judge  who  heard  it  as  being  worthless.  In  determining, 
therefore^  which  story  is  to  be  accepted,  it  has  been  found  neces- 
sary in  India,  and  it  is  equally  necessary  for  their  Lordships, 
to  rely  largely  upon  the  surrounding  circumstances,  the  position 
of  the  parties  and  their  relation  to  one  another,  the  motives 
which  could  govern  their  actions,  and  their  subsequent  conduct. 

As  their  Lordships  agree  in  the  conclusion  arrived  at  by  the 
High  Court,  and  substantially  in  the  reasons  for  that  conclusion, 
it  is  unnecessary  to  examine  the  evidence  in  detail,  but  it  may  be 
well  briefly  to  indicate  the  principal  considerations  which  seem 
to  their  Lordships  to  support  the  case  of  the  plaintiff. 

The  deed  itself  contains  nothing  suspdous.  Its  recitals  show 
with  substantial  accuracy  Partab's  previous  indebtedness,  and  the 
provisions  of  the  deed  are  such  as  one  expects  to  find  in  a  deed 
embodying  a  real  transaction. 

The  plaintiff*,  iihough  a  woman  residing  in  Partab's  house, 
was  not,  in  the  ordinary  sense  of  the  term,  a  dependent  member 
of  his  family.  She  was  a  person  of  some  independent  means, 
was  in  the  habit  of  lending  money,  and  lent  it  to  Partab  himself 
not  on  this  occasion  only.  On  the  other  hand,  Partab  was  in 
embarrassed  circumstances.  Only  five  days  after  the  mortgage 
in  question,  he  was  pressed  for  payment  of  Government  revenue, 
and  had  to  borrow  Rs.  800  from  the  plaintiff  to  pay  it.  Partab's 
motive  in  the  disputed  transaction  must  have  been  to  relieve  his 
difiBculties,  but  if  regarded  as  a  beriami  tranasction,  the  mortgage, 
which  was  for  considerably  less  than  the  value  of  the  property 
would  have  afforded  no  present  protection  against  creditors. 
It  was  suggested  that  by  the  accumulation  of  interest,  at  a  penal 
rate,  the  deed  might  in  time  become  a  protection,  but  that  is  a 
somewhat  remote  speculation.  If  regarded  as  a  genuine 
transaction,  the  advantages  to  Partab  of  what  was  done  are 
obvions.  He  secured  a  diminution  in  the  rate  of  interest  which 
he  had  to  pay,  he  obtained  the  benefit  of  one  consolidated  liability 
in  place  of  a  number,  and  he  secured  a  friendly  creditor. 
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At  subsequent  dates^  Partab  and  his  sous,  and  those  claim- 
iDg  through  them^  always  acknowledged  the  genuineness  of 
the  transaction.  Particularly  in  the  conveyance  by  Partab's  sons 
to  Jainti  Prasad  the  mortgage  is  so  recognised.  It  is  true  that 
in  that  deed  it  is  said  that  the  mortgage  had  been  satisfied,  but 
that  is  a  very  different  thing  from  there' having  been  no  mortgage 
at  all. 

One  point  of  minor  importance  was  raised  on  the  appeaL 
The  High  Court,  by  their  decree,  whilst  giving  the  plaintiff  the 
right  to  recover  on  her  mortgage,  allowed  as  against  her  whatever 
amount  not  exceeding  Bs,  10,000  might  be  due  under  the  sub- 
mortgage to  Munna  Lai.  It  was  contended  that  the  limitation 
to  Rs.  10,000  was  wrong.  Their  LordAips  are  of  opinion  that 
the  limitation  was  right.  That  sum  was  agreed  upon  on  the 
occasion  of  the  sale  by  Partab's  heirs  to  J  ainti  Prasad,  and  the 
matter  was  dealt  with  on  that  footing  by  the  i:ub6tantial  defen- 
dants in  their  writter  statement. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
appeal  should  be  dismissed.     The  appellants  will  pay  the  costs. 

Appeal  diamiased. 

Solicitors  for  he  appellants — T.  L.  Wilson  &  Co. 

Solicitors  for  the  respondents — Rdnken^  Ford,  Ford  &  Chester^ 

J.  V.  W. 
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i«>8  APPELLATE  CIVIL. 

Fehruarsf  la  

Before  Mr,  Justice  Ailfman  and  Mr.  JutUce  Karammt  Musein. 
GOBIND  DAS  AVD  othibs  (PLAiirTivrs)  «.  SABJU  DAS  (DmimjurT).  * 
Act  No.  IX  of  1872  (Indian  Contract  Jet  J,  section  26— -4c<  No.  ZV  of  IS77 
(Indian  Limitation  Act),  eeciion  l^^Achuholedgmint'^Ftimiie  to  fay 
a  time'harred  debt. 

Whert  it  is  tonglit  to  reooyer  a  time-barred  debt  on  the  itrengib  of  a 
subsequent  promised  pay  made  in  writing  by  the  debtor,  the  doonment  relied 
on  mast  contain  an  express  promise  to  pay,  A  promise  to  pay  cannot  be  in- 
ferred from  a  mere  acknowledgment  of  the  debt.  Maniram  Seth  t.  Beth 
Bupehand  (I)  distingnished. 

The  facts  of  this  case  are  as  follows : — 

The  plain  tiffs  came  into  Couit  on  the  allegation  that  the 
defendant;  on  the  2nd  November  1899^  executed  a  document, 
described  as  a  sarkhat,  in  favour  of  the  plaintiffs'  firm  in  respect 
of  an  old  debt  of  Bs.  995-10-0  due  by  him  to  the  firm,  and  that 
in  this  document  he  promised  to  pay  the  aforesaid  sum  without 
interest. 

They  further  alleged  that  again  on  the  24th  of  October  1902, 
a  similar  document  was  executed  by  the  defendant  promising 
to  pay  the  aforesaid  debt  without  interest.  The  plaintiff  sued 
to  recover  the  amount  due  under  this  document.  The  defendant 
pleaded  that  the  document  sued  on  was  a  mere  acknowledge 
n^ent  and  was  not  a  promise  to  pay  a  time-barred  debt,  and  that 
the  suit  was  not  maintainable  on  the  mere  acknowledgment. 

The  Court  of  first  instance  (Subordinate  Judge  of  Benares) 
came  to  the  conclusion,  on  a  consideration  of  the  language  of  the 
document  which  is  the  basis  of  the  suit^^that  it  was  not  a  mere 
acknowledgment  of  a  debt,  but  that  it  contained  a  promise  to 
pay  the  debt  without  interest  and  accordingly  decreed  the  plain- 
tiffs' claim.  On  appeal,  the  District  Judge  held  that,  there 
being  no  clearly  expressed  promise  in  the  aarJchat,  the  plaintiffs 
were  not  entitled  to  succeed,  and  dismissed  the  suit.  The  plain** 
tiffs  appealed  to  the  High  Court. 

Pandit  Tej  Bahadur  Sapru  and  Babu  Lalit  Mohan  Boner ji, 
for  the  appellant. 

•  Second  Appeal  No.  1260  of  1906  from  a  decree  of  G.  A.  Paterson, 
District  Judge  of  13onares,  dated  the  21st  of  Aagast  1906»  reTersing  a  decree 
of  Aziz-ur-Bahman,  Suboi  dinate  Jadge  of  Benares,  dated  the  2l8t  of  May  19O0W 
(1)  (1906)  I.  L.  B.,  83  Calo.,  1047. 
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Babu  Dwrga  Charan  Bomerji^  for  the  respondent.  ip08 

Airman  and  Karamat  Httsain,  JJ.— The  plaintiffs,  who  aro       q^jj^jj 
appellants  here,  come  into  Court  on  the  allegation  that  the  defen-  ^^^ 

dant  respondent^  on  the  2nd  November  1899^ -executed  a  doou-        Sarju 
ment,  described  as  a  sarkhal^  in  favour  of  the  plaintiffs'  firm  in 
i-espect  of  an  old  debt  of  Bs.  995-10-0  due  by  him  to  the  firm,  and 
that  in  this  document  he  promised  to  pay  the  aforesaid  sum  with- 
out interest. 

The  plaint  sets  forth  that  again  on  the  24bh  of  October  1902, 
a  similar  document  was  executed  by  the  defendant  promising  to 
pay  the  aforesaid  debt  without  interest.  The  plaintiff  sued  to 
recover  the  amount  due  under  this  document.  The  defendant 
pleaded  that  the  document  sued  on  was  a  mere  acknowledg- 
ment and  was  not  a  promise  to  pay  a  time-barred  debt,  and  that 
the  suit  wa^  not  maintainable  on  the  mere  acknowledgment. 

The  Court  of  first  insbance  came  to  the  conclusion,  on  a  consi- 
deration of  the  language  of  the  document  which  is  the  basis  of 
the  suit;  that  it  was  nob  a  mere  acknowledgment  of  a  debt,  but 
that  it  contained  a  promise  to  pay  the  debt  without  interest.  On 
appeal,  the  learned  District  Judge  held  that,  there  being  no 
clearly  expressed  promise  in  the  aarlchat,  the  plaintiffs  were  not 
entitled  to  succeed,  and  dismissed  the  suit.  The  plaintiffs  come 
here  in  second  appeal. 

The  first  plea  is  that  the  mrkliat  in  question  contains  an 
express  promise  to  pay  the  debt.  We  have  carefully  considered 
the  language  of  the  document,  and  we  cannot  find  in  it  any 
promise  to  pay.  The  document  no  doubt  states  that  up  to  a 
certain  date  so  much  is  due  without  interest,  and  it  refers  to  the 
deposit  of  the  title  deeds  of  a  house  in  lieu  of  the  debt  (badlo' 
men). 

The  next  plea  in  the  memorandum  of  appeal  is  that  so  long  as 
the  intention  to  pay  a  time-barred  debt  is  clearly  deducible  from 
the  language  of  a  document,  the  creditor  can  maintain  a  suit,  and 
it  is  not  necessary  that  it  should  contain  an  express  promise  to 
pay.  We  cannot  accept  this  plea.  It  is  probable  that  when  the 
defendant  executed  the  document  he  fully  intended  to  pay  the 
debt  due  from  him,  but  a  suit  cannot  be  based  upon  an  nnex« 
pressed  intention* 
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1908  The  learned  advocate  for  the  appellants  relied  strongly  upon 

Q^gjjyjj       an  expression  in  the  judgment  of  their  Lordships  of  the  Privy 

Das  Council  in  Maniram  Seth  v.  Seth  Rupckand  (1)   where  their 

Sabjtt        Loidships'  say: — "An    unconditional      acknowledgment    has 

^^'         always  been  held  to  imply  a  promise  to  pay  because  that  is  the 

natural  inference,  if  nothing  is  said  to  the  contrary.    It  is  what 

every  honest  man  would  mean  to  do.*' 

If  we  were  to  give  to  this  passage  the  wide  meaning  conten- 
ded for  and  hold  that  whenever  there  is  a  clear  acknowledgment 
of  a  debt,  whether  time-barred  or  not,  thai  is  equivalent  to  a 
promise  upon  which  a  suit  may  be  maintained,  the  i*esult  would 
be  that  the  effect  of  the  opening  words  of  section  19  would  be 
nullified.  That  section  renders  it  necessary  that  the  acknowledg- 
ment referred  to  therein  must  be  made  before  the  expiration  of 
the  period  prescribed  for  the  suit.  It  is  evident  that  in  the  case 
cited  their  Lordships  had  no  intention  of  in  any  way  departing 
from  the  clear  meaning  of  the  language  of  section  19.  In  the 
case  before  them,  the  acknowledgment  was  made  before  the 
statutory  period  had  run  out  and  their  Lordships  say : — '*  Thus 
one  requisite  of  section  19  is  complied  with.*'  Under  section  25, 
sub-section  3  of  the  Indian  Contract  Act,  a  promise  made  in 
writing  and  signed  by  the  person  to  be  charged  therewith  to  pay 
a  barred  debt  is  a  good  consideration,  but  there  must  be  a  distinct 
prombe  and  not  a  mere  acknowledgment. 

In  our  opinion,  the  decision  of  the  Court  below  is  right.  We 
dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

(1)  (1006)  I.  L.  R.,  83  Calc,  1047,  at  p.  1058. 
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Sefore  Mr.  Juitiee  Sir  George  Knox  and  Mr.  Juiitee  Aihnan,  i^^ 

SECRETARY  OP  STATE  FOR  INDIA  IN  COUNCIL  (DrarmrDAUT)  v.  March  5. 

BASHARAT-ULLAH  akd  another  (Plaintipfs).*  ' 

Act  No,  II  of  1899  (Indian  Stamp  AetJ^  eeetions  40,  44, 48  and  56  et  ieqq-^ 
Siamp^Imjproperly  etamped  document  tendered  in  evidence-^  Stamp  duttf 
from  whom  recoverable. 

If  a  plaintiff  produces  in  Coartin  support  of  his  claim  an  unstamped  or 
improperly  stamped  document,  he  primarily  is  the  person  from  whom  the 
requisite  stamp  duty  and  penalty  may  be  recoTered  under  section  40  of  the 
Indian  Stam  p  Act,  1899. 

.  The  facts  of  this  case  are  as  follows  :— 
The  plaintiffs  produced  before  the  Munsif  of  Muttra  two 
documents  ;  one  was  a  conveyance,  and  the  other  a  receipt.  They 
wished  the  two  documents  admitted  in  evidence  in  support  of 
their  claim.  Both  the  documents  were  documents  executed  in 
favour  of  the  predecessor  in  title  of  the  plaintiffs.  The  Munsif, 
being  of  opinion  that  the  documents  were  not  properly  stamped, 
impounded  them  and  sent  them  in  original  to  the  Collector,  under 
the  provisions  of  section  38,  clause  (2)  of  Act  No.  II  of  1899. 
The  Ck)llector,  acting  under  section  40,  clause  (1)  (h)^  of  the  same 
Act,  required  from  the  plaintiffs  payment  of  the  proper  duty 
together  with  a  penalty.  The  plaintiff's  did  not  pay  the  penalty, 
and  the  Collector  put  in  force  the  provisions  of  section  48  of  the 
same  Act,  and  attached  certain  property  of  the  plaintifl^s.  There- 
upon the  plaintiffs  brought  the  suit  out  of  which  this  second  appeal 
has  arisen  against  the  Secretary  of  State  for  India  in  Council 
asking  for  the  release  of  the  attached  property  and  for  damages. 
The  Court  of  first  instance  (Munsif  of  Muttra)  ordered  the  release 
of  the  attached  property  and  the  decree  of  that  Court  was  con- 
firmed in  appeaVby  the  Judge  of  the  Court  of  Small  Causes,  Agra, 
exercising  powers  of  a  Subordinate  Judge.  Both  the  Courts  con- 
curred in  holding  that  the  duty  and  penalty  were  not  recoverable 
from  the  plaintiff's,  but  from  the  other  parties  to  the  deeds  in 
question.  The  defendant  appealed  to  the  High  Court  contending 
that  the  Courts  below  had  erred  in  holding  that  the  plaintiffs 
were  not  liable  to  pay  the  stamp  duty  and  penalty  required 
of  them. 

*  Second  Appeal  No.  690  of  1906  from  a  decree  of  Muhammad  Siraj-ad^din, 
Jadge  of  the  Court  of  Small  Causes,  Agra,  exercising  powers  of  a  Subordinate 
Judffo,  dated  the  4th  of  May  1906,  confirming  a  decree  of  Mahara;|  Singh 
Mat|inr»  Munsif  .of  Mnttra,.datcd  the  31st  of  August  1905. 
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1908  Mr.  A.  B.  Ryves  for  the  appellant 


Bbobetabt 


Babu  Dv/rga  Charan  Banerji^  for  the  respondeDts, 
*oV¥tati  Knox  and  Aieman^  J  J. — The  plaintiffs,  who  are  respondeBts 

M^ouMoiii  *^  *^^®  second  appeal,  produced  before  the  Mansif  of  Muttra  two 
^'  documents  ;  one  was  a  conveyance,  and  the  other  a  receipt.    They 

VLLAH.  wished  the  two  documents  admitted  in  evidence  in  support  of 
their  claim.  Both  the  documents  were  documents  executed  in 
favour  of  the  predecessor  in  title  of  the  plaintiffs.  The  Munsif, 
being  of  opinion  that  the  documents  were  not  properly  stamped, 
impounded  them  and  sent  them  in  original  to  the  Collector,  under 
the  provisions  of  section  38,  clause  (2)  of  Act  No.  II  of  1899. 
The  Collector,  acting  under  section  40,  clause  (1)  (6),  of  the  same 
Act,  required  from  the  plaintiffs  payment  of  the  proper  duty 
together  with  a  penalty.  The  plaintiffs  did  not  pay  the  penalty, 
and  the  Collector  put  in  force  the  provisions  of  section  48  of  the 
same  Act,  and  attached  certain  property  of  the  plaintiffs.  There- 
upon the  plaintiffs  brought  the  suit  out  of  which  this  second 
appeal  has  arisen  for  the  release  of  the  attached  property  and 
damages.  The  Court  of  first  instance  ordered  the  release  of  the 
attached  property  and  the  decree  of  that  Court  was  confirmed  in 
appeal.  Both  the  Courts  concurred  in  holding  that  the  duty  and 
penalty  were  not  recoverable  from  the  plaintiffs,  but  from  the 
other  parties  to  the  deeds  in  question.  The  defendant,  namely 
the  Secretary  of  State  for  India  in  Council,  comes  here  in  second 
appeal,  and  it  is  contended  on  his  behalf  that  the  Courts  below 
have  erred  in  holding  that  the  plaintiffs  were  not  liable  to  pay 
the  stamp  duty  and  penalty  required  of  them. 

In  our  opinion,  this  appeal  must  prevail.  Section  40,  clause 
(1)  (6),  is  silent  as  to  the  person  from  whom  the  payment 
of  the  proper  duty  and  penalty  is  to  be  required.  If  the 
Collector  required  it  from  the  wrong  person,  his  procedure 
was  open  to  review,  as  provided  by  Chapter  VI  of  this  Act. 
No  step  was  taken  to  review  the  Collector's  order.  Therefore 
the  Collector  was  acting  within  the  authority  given  him  by  section 
48  in  ordering  the  attachment.  Further,  we  are  of  opinion  that 
as  it  was  the  plaintiffs  who  wished  the  documents  admitted  in 
evidence  in  support  of  their  claim,  they  are  the  persons  from  whom 
the  Collector,  in  the  first  instance,  can  recover  the  duty  and  penally 
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xequired  before  the  documeuts  can  be  admitted  ia  evidence.         x908 
The  provbions  of  section  44  are  important  a^  ghowing  that  i^'ben     ^^^^^^^^ 
any   duty  or  penalty  has  been  recovered  from  any  person  ia  res-      o»  State 
pect  of  an  instrument,  and  some  other  person  was  bound  to   bear    jj^  cotticoil 
the.expenEC  of  providing  the  proper  stamp,  the  person  from  whom  -  g.^^^^ 
the  duty  and  penalty  has  been  recovered  shall  be  entitled  to  re-        ullah. 
cover  from  sucl^  other  person  the  amount  of  the  duty  and  penalty 
BO  recovered.    We  decree  the  appeal  and  dismiss  the  suit  with 
oOBts  in  all  Courts. 

Appeal  decreed. 


.  ^$f(irf  Sir  JoknJStquleiff  f  might,  Chief  Justice,  and  ^r,  Ju0iie$  Sir 

William  Burkitt 

AMIR  BEGAM  (Pulivtuv)  v.  THE  BANK  OF  UPPER  INDU,   LIMITED 

(Dbfbhdaktj.* 
Ciml  Br0eedur$  Code,  seetione  806,  29S^£xecu^ion  of  decree-^ Sale  in  eseeu* 
iion^  Non-Payment    by   ^urchaeer    of  deposit  required  by   law^'Fresh 
saU'^  Claim  by  deeree-holder  for  difference  of  price  on  resale. 
Certain  immovable  property  was  put   up  to  auction  iu   cxecutioa  of  a 
decree  and  purchased  by  A.  B,  but  tb^  purchaser  did  not   at    once  make  the 
deposit  required  by  section  806  o^  the  Code  of  Civil   Procedure,  and  th«  pro- 
perty was  subsequeutly— but  not'*  ior^hwith  "^-put  up  again  to  auction  and 
sold  io^  a  considerably  less  sum  to  the  decree-holder.    Meld  that  the  first  sale 
was  not  merely  irregular,  but  no  sule  at  all,  and  that  the  decree-holder 
was  not  entitled  to  claim  sgainst  the  first  purchaser  under  section  293  of  the 
€ode, compensation  for  the  loss  resultiog  on  the  second  sale.    IntiMom  AH 
.  Kh^n  T.  Noruin  Singh  (1)  followed. 

THE^acts  o£  this  case  are  fully,  stated  in  the  judgment  of  the 
Court. 

Mr.  Abdvl  Majid,  for  the  appellant. 
.;Vrf  Bf  E.  O^Conor^  for  the  respondent. 
.    Sj^Wnr,  Q.J.,  andJJUBKiTX,  J.— The  facts  of  this  case  ard 
..iji^e.    The  Bauk  of  Upper  Incjia  held  a  decree  for  sale  of  the 
propej^ty  of  Afzal  Sbab^  Dost  Mubamn^ad  Kban  aod  Amir  Mu- 
hammad Khan.    In   execution  gf  that  decree  they  attached  and 
advertise  for  sale  the  property  of  tbeir  jiidgment-debtorB.    The 
pb^at^tt'i  MuBammat  Amir  Begam,  who  is  tbe  wife  of  Afzal  Shah, 
authorized  one  Haidar  Shah  to  purohajse  for  her  out  of  the  property 

•    •  Fii»t  Appeal  No.  29  of  1906  Irom  a  decree  of  Huhammad  8h'*fl»  iuBofOi* 
B»t6  J  udge  of  Aligarb»  dated  the  SOth  Noyember  1905. 

(1)  (1883)  I.  L.  B.,  6  All^  816. 

3d 


1908 
March  W. 
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80  advertised  for  sale^  as  she  alleges^  the  share  which  bebnged 
to  her  husband,  bat  uot  the  shares  of  Dost  Mohammad  Khan  and 
Amir  Mohammad  Ehan^  in  the  village  of  Porwana  Mahmudpur. 
The  share  of  Afzal  Shah  in  this  village  was  sold  on  the  20th  of 
August  1903  to  the  plaintiff,  and  the  deposit  in  respect  of  the 
purchase  money  was  duly  made  and  this  sale  was  carried  out. 
With  this  share  we  have  nothing  to  do  in  this  appeal.  The  shares 
of  the  other  judgment-debtors  in  this  village  were  put  up  for  sale 
on  the  23rd  of  August  1903  and  were  knocked  down  for  a  sum 
of  Rs.  20^000.  Haidar  Shah  attended  at  this  sale  and  was  the 
highest  bidder.  He  represented  that  he  attended  and  bid  at  the 
sale  on  behalf  of  the  plaintiff.  No  deposit  on  account  of  the  pur- 
chase money  was  made.  Time  was  allowed  to  Haidar  Shah  to 
pay  the  deposit^  but  he  failed  to  do  so,  and  on  the  25th  of  August 
1903,  this  share  of  the  property  was  sold  for  a  sum  of  Bs.  12,500 
to  the  decree-holders,  the  Bank  of  Upper  India.  The  Bank  then 
claimed  to  be  entitled  to  recover  from  Musamnat  Amir  Begam 
the  amount  of  the  difference  in  the  ^ale  price  of  the  property  and 
the  price  offered  by  Haidar  Shah,  namely,  Rs.  7,500.  Musam- 
mat  Amir  Begam  objected,  alleging  that  Haidar  Shah  had  no 
authority  from  her  to  purchase  the  property  in  her  name*  The 
Bank  then  attached  her  property  in  execution  for  the  purpose  of 
raising  the  amount  ^of  their  claim,  and  she  thereupon  instituted 
the  present  suit  to  have  it  declared  that  she  was  not  liable  to  pay 
the  deficiency,.and  that  the  defendant  Bank  was  not  entitled  to 
recover  that  deficiency  from  her^  and  that  her  property  could  not 
be  sold  to  satisfy  the  amount. 

The  Court  below  held  upon  the  issue  as  to  whether  or  not 
Musammat  Amir  Begam  did  give  authority  to  Haidar  Shah  to 
bid  on  her  behalf  in  respect  of  this  share  of  the  property,  that  she 
bad  given  such  authority  and  dismissed  her  suit.  Hence  the 
appeal  which  is  now  before  us* 

Evidence  has  been  given  by  Haidar  Shah,  also  by  Musammat 
Amir  Begam  herself  and  by  two  other  persons  in  support  of  her 
case.  Musammat  Amir  Begam  positively  denies  that  she  autho- 
rized Haidar  Shah  to  purchase  any  shares  in  the  property  other 
than  the  shares  which  belonged  to  her  husband.  Haidar  Shah 
corroborates  her  as  to  this.    In  his  evidence  he  stated  that  Amir 


Digitized  by 


GooglQ 


vols.  XXX.]  ALLAHABAD  8EBIE9.  275 

Begam  did  DOt  authorize  him  to  make  any  bid  for  the  property         1909 
of  Dost  Muhammad  Khan  and  Amir  Muhammad  Khan  and  he   — 
Bays  :— *'  I  advanced  bids  at  the  request  of  Ghafur  Bakhsh  and       Bboam 
Burkat  All  Khan/'    Ghafur  Bakhsh  is  a  vakil  who  is  employed     thiIbaitk 
by  the  Bank.     Barkat  Ali  Khan  U  also  an  agent  of  the  Bank.     ^'  U''"* 
He  further  deposed : — *^  I  caused  the  name  of  Amir  Begam  to  be      Likitbd. 
taken  down^  thinking  that  she  might  possibly  take  the  property. 
Fermi  a-ion  had  not  been  given  to  me.    Amir  Begam  has  not 
executed  any  general  power  of  attorney  in  my  favour  nor  has  she 
given  me  any  written  authority .''     Two  other  witnesses,  Ahmad 
Mir  Khan  and  Prasadi  Lai,  support  the  evidence  of  Haidar  Shah 
^and  Musammat  Amir  Begam.     No  evidence  to  rebut  the  case  of 
the  plaintiff  has  been  addnced.    As  Mr.  O^Conor  pointed  out, 
there  oould  not  very  well  be  any  evidence  procurable,  seeing  that 
there  was  no  written  authority  given  by  the  plaintiff  to  Haidar 
Shah.    He  did  not  act  under  any  power  of  attorney,  and,  so  far 
as  the  evidence  goes,  save  and  except  that  he  was  asked  by  Mu- 
sammat Amir  B0gam  to  purchase  some  of  her  husband's  property 
on  her  behalf,  there  is  no  evidence  before  the  Court  other  than 
that  to  which  we  have  referred.    On  this  evidence,  if  we  consider 
it  trustworthy,  the  plaintiff  was  entitled  to  a  decree. 

The  learned  Subordinate  Judge  has,  however,  rejected  i>,  and 
upon  the  following  grounds.  On  the  2nd  of  September  1903  Mu- 
sammat Amir  Begam,  together  with  Haidar  Shah,  who  was  en- 
titled to  certain  shares  in  the  property  of  Sardar  Bahadur,  Mir 
Khan  and  her  husband  Afzal  Khan,  executed  a  mortgage  in 
favour  of  one  Badri  Prasad  to  secure  a  sum  of  Bs.  9,250.  This 
money  was  borrowed  for  the  purpose  of  satisfying  the  purchase 
money  of  property  which  had  been  purchased  at  the  sale  in 
question  by  Haidar  Shah  on  behalf  of  Musammat  Amir  Begam. 
In  addition  to  the  shares  of  Afzal  Shah  in  the  village  of  Pur- 
wana  Mahmndpur,  Haidar  Shah  purchased  for  Musammat  Amir 
Begam  several  bits  of  land  of  small  value,  one  in  Nayagaon  and 
another  in  Kajraut.  No  authority  apparently  was  given 
by  Musammat  Amir  Begam  for  the  purchase  of  these  small  pro- 
perties, but  she  appears  to  have  acquiesced  in  the  act  of  Haidar 
Shah  in  making  the  purchases  and  paid  the  amount  of  the 
deposit  and  also  the  balance  of  the  purchase  money.    The  learned 
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Subordinate  Judge  was  of  opinion  upon  a  perusal  of  this  doeu« 
ment  that  Musammat  Amir  Begam  mtist  be  takeb  to  have  aitbo- 
rized  Haidar  Shah  to  purchase  other  properties  than  those  which 
are  referred  to  in  this  document.  He  says,  referring  to  this 
deed: — ''She  admitted  that  she  had  borrowed  money  from 
Badri  Das  to  deposit  the  sale  price.  She  admitted  that  Haidar 
Shah  purchased  for  her  Afzal  Shah's  share  in  Purwana  and  also 
hoMats  in  Kajraut  and  also  in'  the  town  of  Kila  and  in*  other 
villages/'  and  he  also  sAys  that  '^  thd  properties  so  purchased, 
including  bist  b^8^ua  mauza  Purwana  Mahmudpur,  were  mort- 
gaged by  Amir  B^gam  herself  in'  thi<3  deed."  We  have  carefully 
read  the  deed,  and  it  appears  to  us  that  the  learned  Subordinate 
Judge  has  to  so'me  extent  misunderstood  its  terms.  The  first 
recital  in  the  deed  runs  as  follows  : — '*  We  have  borrowed  from 
Seth  Badri  Das,  son  of  Seth  Lala  Har  Nath  Rai,  *  *  *  Rs.  9,250 
in  cash,  etc.,  fdr  payment  of  the  purchase  money  of  the  pro- 
perty in  mauza  Purwana  Mahmudpur,  etc.,  being  thie  pro- 
perty of  Agha  Syed  Afzal  Shah  aforesaid  and  Agha  Syed  Dost 
Muhammad  Khan  and  Amir  Muhammad  Khan,  relations^  which" 
was  sold  %y  auction  from  thd  20th  to  the  22nd  of  August  l608 
by  the  Revenue  Court  at  Eulandshahr  ip,  satisfaction  of  the 
adiouttt  of  the  decrees  held  by  the  Bank  of  Upper  India,  Limited, 
Meerut,  and  which  T.  Musammat  Amir  Begam,  have  purchased- 
tbrotigh  my  relations  Agha  Syed  Haidar  Shah  and  others.*' 
Then  in  the  operative  part  the  mortgagors  purport  to  hypothieoate 
amongst  other  properties  the  entire  village  of  Porwatia  Mahmud^- 
pur,  that  is  48  sihams  out  of  192  Bthama,  The  learned  SiibcJi^i- 
nate  Judge  treated  the  rboital  that  the  money  which  was  borrow^ 
was  bdrrowed  for  the  purpose  of  paj^ing  the  purchase  money  rf 
the  prop^erty  in 'Purwana  Mahmudpur,  which  belobged  to  Afkal 
Shah,  Dbst  Muhammad  Khan  aiid  Amir  Muhanitosd  Khan,  a» 
con'elusively  showing  that  Musammat  Amir  B^aih  had  know* 
ledge  of  and  acquiesced  in  and  ratified  the  purchase  by  Haidar 
Shah  of  the  shares  in  that  village  which  belonged  to  Dost-Mtt- 
hammad  Khan  aild  Amir  Muhatnmad  Khan.  II  appears  to  US' 
that  this  infetrencd  cahiiot  be  drawn  from  the  docnfiodntl  The 
money  wMch  was  bort-owed  was  required-  for  thd  pnrehase  of  ifet- 
m%rely  the  property  situate  in  Purwana  Mlsdimudptir  belod^Di^' 
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to  Afzal  shah,  but  also  other  property  belonging  not  merely  ta 
hun  bat  also  to  Dost  Mnhammad  Ehan   and  Ainlr  Mtthtt^mod 
Khan,  namely,  the  property  in  the  villa{;:e  of  Nayagaon  and  in 
the  village  of  Kajraut,  and  the  statement  appearing  later  on  in 
the  document  that  Musammat  Amir   Begam   had  purchased  the 
property,   \<^hich   was  so  intended  to  be  hypothecated,  through 
Haidar  Shah  and  others,  shows  that  the   property  hypothecated 
was  that  which  she  had  'authorized  Haidar  Shah  to  purchase. 
TMs-appears  to  be  indisputable   from  the  fact  that  at  the  date  of 
the  mortgage,   namely,   the  2nd  of  September  1903,  the  shares 
which  belonged  to  Dost  Muhammad  Khan  and  Amir  Mnhammad 
Ehaniiad  been  put  np  for  sale  and  sold  to  the  Bank,  namely,  on 
this  25th  of  August   1903.    It  is  impossible  to  believe  that  the 
mortgagors  in  this  mortgage  purported  to  hypothecate  property 
in  which  they  had  no  interest  whatsoever,  even  if  the  mortgagee 
wto  careless  enough  to  accept  the  security  of  property  in   which 
hi^  mortgagors  had  no  interest.     The  language  in  which  the  docti- 
mini  is  couched  appears  to  us  to  have  misled  the  Court  below. 
It'^is  only  on  a  careful  perusal  of  it  that  it  is  apparent  that  the 
advance  was  obtained  from  the  mortgagor  to  enable  Musammat 
Amir  Begam  to  complete  the  purchase  of  her  husband's  property 
in  Purwana  Mabmudpur  and  the  small  portions  of  property  in 
other  villages  which  Haidar  Shah   had  without  authority  pur- 
chased for  her.     There  are  other  matters  which  seem    to  confirm 
the  view  which  we  have  formed,  and  these  are  that  the  plaintiff 
only  pi-ocured  and  sent  for  deposit  in  Court  a  sum  of  Rs.  3,600, 
that  is,  the  25  per  cent,  deposit  required  by  the  rules  in  respect  of 
the  pm-chase  of  the  property  of  her  husband,  and  further  that  the 
amount  obtained  by  her  on  the  security  of  the  2nd  of  September 
1903  was  only  a  sum  of  Rs.  9,250,  which  would  have  been  entirely 
inadequate  to  satisfy  the  purchase,  which  Haidar  Shah  purported 
to  make  on  her   behalf.    Upon   the  whole   we  are  clearly  of 
opinion  that  Haidar  Shah  had  no  authority  whatsoever  from  Mu- 
sammat Amir  Begam  to  purchase  th^  shares  of  Dost  Muhammad 
Khan  and  Amir  Muhammad  Khan,  and  this  being  go,  the  plain- 
tiff's  suit  ought  to  have  been  decreed. 

There  is  a  farther  matter  which  has  occurred  to  us  on  the  hear- 
ing of  the  appeal,  and  that  is  this.    Under  the  provisions  g( 
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section  806  of  the  Code  of  Civil  Procedare,  a  purchaser  is 
required  to  deposit  26  per  cent,  of  the  amouDt  of  bis  |)ardiase 
Bb&ak  money  immediately  after  he  has  been  declared  the  parchasen 
T  ba  K  ^'^  section  provides  that  in  defaalt  of  such  deposit  the  property 
ov  Uppsb  shall  be  forthwith  put  up  agaio  and  sold.  It  was  decided  by  a 
LiMiTiiD.  Bench  of  this  Court  in  the  case  of  IrUizam  Ali  v.  Narain  Singh 
(1)  that  if  a  purchaser  failed  to  make  the  deposit  required  by  this 
section,  no  sale  whatever  could  be  held  to  have  taken  place. 
Stuart,  C.J.,  in  that  case  held  that  the  sale  impugned  by  the 
appeal  was  not  bad  by  reason  of  an  irregularity  in  its  conduct| 
but  that  ^Mt  was  no  sale  at  all,  inasmuch  as  the  indispensable 
conditions  of  the  law,  as  contained  in  section  306  of  the  Code  of 
Civil  Procedure,  were  not  fulfilled  by  the  person  declared  to  be 
the  purchaser.  The  sale  took  place  early  in  the  afternoon  of 
20th  April  1882,  and  the  respondent  did  not  pay  a  deposit  of  25 
per  cent,  on  the  amount  of  his  purchase  immediately  after  the 
declaration  that  he  was  the  purchaser.'^  Then  they  say: — ^''In 
default  of  such  deposit  the  property  should  have  been  forthwith 
put  up  again  and  sold.  The  order  of  the  C^urt  below  confirming 
the  sale  was  therefore  wrong  and  must  be  set  aside.''  This  is 
an  authoiity  which  we  are  bound  to  follow.  It  decides  that 
there  was  in  this  case  no  ^ale,  and  therefore  no  resale  such  as 
would  justify  the  claim  of  the  bank  made  under  section  293. 
There  was  in  fact  no  resale  within  the  meaning  of  that  section. 
Therefore  upon  the  merits  as  well  as  in  view  of  the  provisions  of 
section  306,  it  appears  to  us  that  the  plaintiff  ought  to  have  suc- 
ceeded in  her  suit. 

We  therefore  allow  the  appeal.  We  set  aside  the  decree  of 
the  Court  below  and  give  a  decree  to  the  plaintiff  in  the  terms  of 
the  relief  asked  for  in  the  plaint.  The  defendant  Bank  must 
pay  the  costs  of  this  appeal  and  also  the  costs  in  the  Court  below* 

Appeal  decreed* 

(1)  (1888)  I.  L.  R.,  6  All.,  816. 
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Sefore  Mr.  Justice  Aihman  and  Mr,  Justice  Earomat  Su$$in.  i^^g 

NIAZ  AHMAD  (Plaikti7f)  v.  ABDUL  HAMID  (DBTnrDAHT).*  March  10. 

Civil  Procedure  Code,  eeetions  48,  S7S^Act  No  XV  oflBll  (Indian  Limitation 
Act),  ichedule  II,  article  lOQ^ Suit  for  division  of  alleged  partnership 
assets-^ Separate  suits  for  property  at  different  places. 
The  plaintiff  sued  for  poiseMion  of  one-half  of  oerUin  property  in  the 
Moradabad  district,  alleging  that  it  had  been  parchsted  oat  of  the  profits  of 
a  partnership  subsisting  between  himself  and  the  defendant.  Other  similar 
property  in  Naini  Tal  was  mentioned  in  the  plaint,  but  the  plaintiff  said  he 
wonld  bring  a  separate  soit  in  respect  of  that  property.  The  first  salt  waa 
withdrawn,  bnt  without  permission  being  granted  to  bring  a  fresh  suit*  Sob* 
leqnently  a  lecond  loit  was  brought  in  Naini  Tal  respecting  the  property 
there.  The  plaintiff  alleged  himself  to  be  in  possession  of  this  property* 
bul  it  was  found  that  he  was  not.  Meld  that  the  second  suit  was  barred  by 
the  operation  of  section  48  as  well  as  of  aection  878  of  the  Code  of  CiTil 
Procedure,  as  also,  on  the  finding  that  the  partnership  had  been  diisolTed 
more  than  three  years  before  suit,  by  article  106  of  the  second  schedule  to  the 
Limitation  Act. 

The  plaintiff  in  this  case  filed  a  suit  in  the  Moradabad  distiict 
for  the  recovery  of  certain  property.  He  alleged  that  the  pro- 
perty had  been  acquired  by  the  defendant  out  of  partnership 
funds^  and  that  it  had  been  dishonestly  entered  by  the  defend- 
ant  in  his  own  name.  The  plaintiff  prayed  for  a  declaration 
that  the  property  in  question  was  partnership  property,  and 
further  asked  to  be  put  into  possession  of  one  half  of  it.  In  his 
plaint  the  plaintiff  mentioned  that  there  was  other  similar  pro- 
perty in  Naini  Tal^  and  said  that^  as  he  could  not  legally  sue  for 
it  in  the  Moradabad  oourt|  he  would  bring  a  separate  suit  for  it. 
The  suit  filed  in  Moradabad  terminated  by  being  withdrawn 
without  permission  under  section  373  of  the  Code  of  Civil  Prooe* 
dure  to  bring  a  fresh  suit.  The  plaintiff  then  brought  a  second 
suit  in  the  court  of  the  Deputy  Commissioner  of  Naini  Tal  in 
respect  of  the  property  alluded  to  in  his  former  plaint.  Of  this 
property  he  alleged  himself  to  be  in  possession  and  asked  for  a 
partition.  The  Court  of  first  instance  found  that  the  plaintiff 
was  not  in  possession,  and  dismissed  the  suit  as  being  barred  by 
the  provisions  of  section  43  of  the  Code  of  Civil  Procedure  and  also 
by  article  106  of  the  Limitation  Act^  and  this  decree  wasaflBrmed 
in  appeal  by  the  Commissioner.  On  the  plaintiff^s  application 
certain  qoestions,  which  are  stated  in  the  opinion  of  the  Court 
•  HiKeUaneont  Ko.  196  of  JL907. 
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lf08         were -rofef red  by  Government  to  the  High  Court  under  rule  17 
j^j^         of  the  Kumaun  Bulee  of  1894. 

Ahmad  Pandit  Moti  Lai  Nehru  and   Pandit  Mohan  Lai  Nehru, 

AnvL       ^^^  ^^^  applicant. 

^^^"^-  Babu  Jogindro  Nath  Chaudhri  and   the    Hon'ble  Pandit 

Sundar  Lai  for  the  opposite  party. 

AiKHAN  and  Eabahat  Husein^  J  J. — This  is  a  referenoe  by 

Qoverament    under    rule    17    of    the    Kumaun  Rules,  1894, 

.  Mkipg  &r  the  report  and  opinion  of  this  Court  on  certain  ques- 

tiops.arisipg  out  of  an  appellate  decree  of  the  Commissioner  of 

^Kamaun.    The  case  is  a  difiSoult  one.    After  hearing  it  thorough- 

,  ly  and   ably  .  argued   by  the  counsel  on  both  sidei,  we  reply  as 

•  lldUows: — 

In  the  suit  filed  in  Moradabad,  the  plaintiff  came  into  Court 
alleging  a  partnership  between  himself  and  the  defendant.  He 
asserted  that  certain  property  had  been  acquired  by  the 
defendant  out  of  the  partnership  funds,  and  that  it  had  been 
dishonestly  entered  by  the  defendant  in  his  own  name.  He 
asked  for  a  dedaration  that  the  property  in  question  was 
partnership  property^  and  further  asked  to  be  put  in  possession 
of  one-half  of  it.  In  that  plaint  he  referred  to  the  existence 
of  other  property  in  Naini  Tal  and  said  that  as  he  could  not 
legally  sue  for  it  in  the  Moradabad  Court,  he  would  bring  a 
separate  suit  for  it.    The  Moradabad  suit  was  afterwards  with- 

'  drawn  by  the  plaintiff,  no  permission  being  given  under  section 
873  of  the  Code  of  Civil  Procedure  to  bring  a  fresh  suit.  The 
plaintiff  afterwards  filed  in  the  Court  of  the  Deputy  Commis- 

' '  sioner  of  Naini  Tal  the  suit  which  has  given  rise  to  this  reference. 
The  suit  is  in  regard  to  property  which^  according  to  the  state- 
ments in  paragraph  1  of  the  plaint  and  the  evidence  of  the 
plaintiff,  was  partnerdhip  property  as  defined  in  section  263  of 

'  the  Contract  Act.     The  plaintiff  stated  that  he  was  in  possession 

•  of  this  property  and  asked  for  a  partition.  In  his  plaint  and  in 
his  evidence,  the  plaintiff  alleged  that  he  was  in  possession  of 
the  property  in  suit.     The  defendant  denied  that  plaintiff  was 

'  in  possession.  The  Deputy  Commissioner  found  that  plaintiff 
was  not  in  possession,  and  this  finding  was  not  challenged,  by 
the  plaintiff  in  bis  appeal  to  the  Commissioner*    The  Courts 
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below  held  that  the  suit  was  barred   ander  the  provlsiond  of 
section  43  of  the  Code  of  Civil  Procedure  aud  also  by  article    " 
106  of  the  Limitation  Act. 

The  first  question  asked  by  t^e  Government  is — *'  whether, 
having  regard  to  the  statements  in  the  plaints  of  the  suits  filed 
in  Moradabad  and  J!7aini  Tal,  separate  causes  of  action  was 
disclosed;  or  whether  the  cause  of  action  in  both  suits  was  one 
and  the  same  ?  "  We  have  carefully  studied  the  plaints,  and  in 
our  opinion  the  cause  of  action  in  both  suits  was  in  reality  one 
and  the  same,  viz,,  a  claim  to  property  arising  out  of  the  relation 
of  the  parties  as  partners  in  the  firm  at  Naini  Tal. 

The  second  question  is — "whether,  if  there  was  only  a 
single  cause  of  action  in  both  suits,  the  plaintiff  was  bound  to 
incldde  the  claim  for  the  Naini  Tal  property  in  the  suit  filed 
in  Moradabad,  and  whether  his  omission  to  do  so  precludes  the 
institution  of  the  present  suit?"  In  our  opinion,  the  plaintiff 
not  only  might  but  ought  to  have  included  his  present  claim  in 
the  first  suit,  and  his  omission  to  do  so  precludes  the  institution 
of  the  present  suit. 

The  third  question  is—**  did  the  reference  to  arbitration  in 
the  Moradabad  suit  bar  the  trial  of  that  suit?  If  it  did,  is  the 
present  suit  affected  or  not  by  the  provisions  of  section  43  of  the 
Code  of  Civil  Procedure  ?  *'  This  question  appears  to  be  based  on 
some  misconception.  The  parties  are  agreed  that  no  reference 
to  arbitration  was  made  in  the  Moradabad  suit. 

The  fourth  ques'tion  is—"  does  the  withdrawal  of  th  e  Morada- 
bad suit  without  permission  to  bring  a  fresh  suit,  under 
section  373,  Civil  Pi'ocedure  Code,  bar  the  pre-ent  suit  for  the 
portion  of  the  claim  omitted  in  the  previous  suit?''  Having 
regard  to  our  answer  to  the  second  question,  we  answer  this  in 
the  affirmative. 

The  fifth  question  is— **  is  the  present  suit  barred  under 
article  108  of  the  second  Schedule  of  the  Limitation  Act  (XV  of 
1877)?  '*  Although  the  suit  is  not  in  terms  a  suit  for  a  share  of 
profits  of  a  dissolved  partnership,  it  is  found  by  the  Courts 
below  that  the  partnership  was  dissolved  upwards  of  three  years 
before  the  suit  was  instituted  in  Naini  Tal,  and  as  the  plaintiff 
would  not  have  been  entitled  to  the  relief  he  asked  for  without 
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an  aocotiDt  and  a  finding  as  to  his  share  of  the  profits  of  the 
partnership,  we  hold  that  bis  present  suit  is  barred. 

This  is  our  reply    to  the  reference.     In  oar  opinion    the 
respondent  is  entitled  to  bis  costs  in  ail  courts. 


FULL  BENCH. 


Se/bre  Mr.  JutHee  Sir  Oeor^e  Knox^  Mr.  Juitiee  Banerji  and 
Mr.  Justice  Athnan.  ^ 
SADDU  (DwiKDAirT)  v.  BIHABI  SINGH  (Plaiktiw). 
ZoHd'holder  and  ienatU-^ParHHon^Mi^hit  of  tenant 9  in  reepect  efhouee 
eitee  in  the  ahadi. 
As  the  result  of  the  partition  of  n  Tillage  hitherto  forming  one  mahal 
into  two  mahals  the  ooonpancy  holding  of  a  tenant  fell  into  one  mahal  owned 
by  one  co^harer^  whilst  a  hoose  which  the  tenant  and  his  predeceison  in 
title  had  occupied  for  a  considerable  period  as  appurtenant  to  the  agrionl- 
tnral  holding  fell  into  the  other  mahal  owned  by  the  other  co-sharer,    ffeld 
that  the  partition  effected  no  change  in  the   position  of  the  tenant :  so  long 
as  he  continaed  in  possession  of  his  ocoapanoy  holding  he  could  not  be 
ejected  from  his  house  in  the  abadi  of  the  Tillage,  nor  could  he  be  required  to 
pay  rent  therefor.    Dharam  Sin^h  t.  Shoolar  (1)  followed.    Sundar  Lai 
T.  Chajju  (2)  distinguished.    Panna  t.  Naxir  Sueain  (3)  doubted. 

This  was  a  suit  brought  by  one  of  the  zamindars  of  the  village 
Bharatpur,  a  hamlet  of  Daribal^  for  the  ejectment  of  the  appel- 
lant, Saddu,  from  the  site  of  his  dwelling  house  and  for  a  decree 
directing  him  to  remove  the  materials  of  the  house  or  to  receive 
compensation  for  the  value  of  those  materials.  The  house  was 
situated  in  a  portion  of  the  abadi  of  the  village  which  had  fallen 
into  the  share  of  the  plaintiff  by  partition.  The  defendant  culti- 
vated land  in  another  mahal  of  the  same  village,  under  a  different 
proprietor.  The  plaintiff  sought  to  eject  him  from  his  house  on  the 
ground  that  he  refused  to  pay  ground  rent  for  the  site  of  the  house. 
The  Court  of  first  instance  (Munsif  of  Moradabad)  dismissed  the 
suit,  but  the  lower  appellate  Court  (District  Judge)  reversed  this 
decree  and  decreed  the  plaintiff's  claim.  The  defendant  appealed 
to  the  High  Court.     Issues  were  referred  to  the  lower  appellate 

•Second  Appeal  No.  961  of  1905  from  a  decree  of  D.  R.  Lyie,  District 
Judge  of  Moradabad,  d<ited  the  20th  of  July  1905,  roTersing  a  decree  of  Mohan 
Lai,  Munsif  of  Morad  ibad,  dated  the  2Qd  of  March  19U5. 

(1)    Weekly    Notes,  1908.  p.  123.        (2)  Weekly  Notes,  1901, "p.  '42. 
(3)  Wcekly^otes,  1902,;p  .56O. 
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oourt^  which  fouad  that  about  80  years  ago^   that  is;  about  the         1908 
year  1877,  the   village  lands  and  sites  were  divided  by  perfect    — saddu" 
partition  into  two  mahals,  namely,  mahal  Chunni  and  mahal  Har  «. 

Sukh;  that  at  the   time  of  that  partition  the  site  of  the  house        sikoh. 
occupied  by  the  appellant  was  allotted  to  mahal  Har  Sukh,  while 
the  land  cultivated  by  him  was  allotted  to  mafaal  Chunni,  and 
that  mahal  Har  Sukh  belongs  to  the  plaintiff,  anJ  the  other  mahal 
to  another  proprietor.    The  Court  below  further  found  that  before 
this  partition,  the  house  occupied  by  the  defendant  was    erected, 
and  the  land  now  in  his  cultivation  was  held  by  his   predecessor 
in  title  ;  that  the  defendant  and  his  predecessor  in  title  had  occu- 
pied the  house  in  dispute  for  at  least  40  years,  and  that  they  had 
been  the  tenants  of  the  land  cultivated  by  them  for  at  least  that 
period.    The  Court  below  also  found  that,  although  there  was  no 
direct  evidence  that  the  site  of  the  house   was   occupied  as  part 
of  the  contract  of  tenancy,  it  might  reasonably  be  presumed  that 
the  predecessor  of  the  defendant  was  permitted  by  the  zamindar 
to  occupy  the  site  to  enable  him  to  carry  on  his  cultivation. 

On  this  appeal  — 

Munshi  hw%r  Satan  (for  Dr.  Tej  Bahadv/r  Saprvi),  for  the 
appellant,  contended  that  having  regard  to  the  findings  on  re- 
mand the  appellant  could  not  be  ejected  so  long  as  his  tenancy  was 
subsisting.  Partition  between  the  zamindars  could  not  affect 
.  the  rights  of  the  tenants — Dharam  Singh  y.Bhoolar  (1).  What 
all  the  zamindars  in  a  body  could  not  do,  could  not  be  done  by 
the  plaintiff  alone.  A  tenant  who  is  allowed  to  build  a  house  in 
the  abadi  for  bis  occupation  cannot  be  turned  out  so  long  as  he 
continues  to  reside  in  the  village  and  keeps  up  the  house.  Natir 
Hibsaiu  V.  Shibba  (2),  Baj  Narain  v.  Budh  Sen  (3),  SH  Gtr- 
dhariji  Maharaj  v.  Chote  (4)  and  Dalai  v.  Bhaggu  (6)  were 
cited. 

The  Hon'ble  Pandit  Svmdar.Lal  (with  whom  Pai^.dit  Baldeo 
BamDvie)  for  the  respondents : — 

The  whole  question  is  whether  the  appellant  is  entitled  to 
retain  the  land  for  ever  without  paying  any  rent.  It  cannot  be 
presumed  that  the  site  of  the  house  and  the  cultivatory  holding 

(1)  Weekly  Notw,  1908,  p.  123.        (3)  (1P04)  I.  L.  B.,  27  All,  888.  *     , 

(2i  (1904)  I.  L.  R.,  27  All.,  81.  (4)  (1898)  I.  L.  B.,  20  All,  248. 

(5)  (1894)  I.  L.  U.,  16  AII.1  181. 
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J 908         ''^^^'^  granted  uuder  one  common  contract:  this  allegation,  like  any 

g- -         otVer,  must  be  proved  by  the  party  making  it.    The  defen<laot 

V.  pays  rent  for   the  oollivatory  holding  to  the  zamindar  who  now 

81NOBU       owns  that  land,  but  he  pays  nothing  for  the  use  of  our  land.     If 

.  both  were  held  under  the  same  contract  for  payment  of  one  rent, 

the  portion  of  the  rent  paid  for  the  use  of  the  site  of  the  house 

would  have  been  allocated  to  the  plaintiff.    This  is  not  so.    He 

.  is  only  a  licensee  of  the  site  of  the  house,  and  the  license  has  been 

legally  revoked.    The  case  is  governed  by  the  ruling  in  Panna 

V.  Nazir  Huaain  (1).     If  the  tenant  is  a  licensee,  he  can  be 

turned  out  at  any  moment.    No  contract  having  been  proved,  it 

must  be  assumed  that  the  defendant  is  merely  a  licensee. 

Bakeuji,  J. — The  suit  which  has  given  rise  to  this  appeal 
was  brought  by  the  respondent,  who  is  one  of  the  zamindars  of 
the  village  Bharatpur,  a  hamlet  of  Darihal,  for  the  ejectment  of 
the  appellant,  Saddu,  from  the  site  of  his  dwelling  house  and  for 
a  decree  directing  him  to  remove  the  materials  of  the  house  or  to 
receive  compensation  for  the  value  of  those  materials.  The  house 
18  situated  in  a  portion  of  the  abadi  of  the  village  which  has 
fallen  in*o  the  share  of  the  plaintiff  by  partition.  The  defend- 
ant cultivates  land  in  another  mabal  of  the  same  village,  under 
a  difi'erent  proprietor.  The  plaintiff  seeks  to  eject  him  from  his 
house  on  the  ground  that  he  refuses  to  pay  ground  rent  for  the 
site  of  the  house.  The  Court  of  first  instance  dismissed  the  suit| 
but  the  lower  appellate  Court  has  reversed  the  decree  of  that 
Court.    The  defendant  has  preferred  this  appeal. 

The  learned  Judge  of  the  Court  below  has  found  upon  issues 
referred  to  him  that  about  30  years  ago,  that  is,  about  the  year 
1877,  the  village  lands  and  sites  were  divided  by  perfect  parti- 
tion into  two  mahals,  namely,  mahal  Chunni  and  mahal  Har 
Sukh;  that  at  the  time  of  that  partition  the  site  of  the  house 
occupied  by  the  appellant  was  allotted  to  mahal  Har  Sukh,  while 
the  land  cultivated  by  him  was  allotted  to  mahal  Chunni,  and 
that  mahal  Har  Sukh  belongs  to  the  plaintiff,  and  the  other  mahal 
to  another  proprietor.  The  learned  Judge  has  further  found  that 
before  this  partition,  the  house  occupied  by  the  defendant  was 
erected,  and  the  land  now  in  his  cultivation  was  held,  by  his 
(1)  Weekljf  Notefy  1902,  p.  60. 


Digitized  by 


GooglQ 


VOL.   XXX.]  AIJUAHABAI)  8EBIEB.  285 

predecessor  in  title ;  that  the  defendant  and   his  predecessor  in         1903 
title  have  occupied  the  house  in  dispute  for  at  least  40  years,  and    '   saddf 
that  they  have  been  the  tenants  of  the  land  cultivated  by  them  «• 

for  at  least  that  period.  The  Irarned  Judge  also  holds  that^  -Sutgh. 
although  there  is  no  direct  evidence  that  the  site  of  the  house 
was  occupied  as  part  of  the  contract  of  tenancy,  it  may  reason- 
ably be  jM-dsumed  that  the  predecessor  of  the  defendant  was  per- 
mitted by  the  zamindar  to  occupy  the  site  to  enable  him  to  carry 
on  his  cultivation.  Upon  these  findings,  which  must  be  accepted 
in  this  appeal^  it  is  clear  that  the  house  of  the  defendant  is 
appurtenant  to  his  agricultural  holding.  So  long  therefore,  as 
that  holding  subsists,  he  is  not  liable  to  be  evicted  from  his 
house.  It  is  true  that  since  the  partition  of  the  village,  he  holds 
his  agricultural  holding  under  a  different  proprietor  from  the 
owner  of  the  abadi  in  which  his  house  lies,  but  a  partition 
between  co-owners  cannot  injuiiously  affect  the  righbs  which  he 
possessed  before  the  partition  took  place.  This  was  the  view 
held  in  Dharam  Singh  v.  Bhoolar  (1).  The  learned  advocate 
for  the  respondent  has  referred  us  to  two  rulings  of  this  Court^ 
which)  he  contends,  support  the  case  of  the  respondent.  Those 
are  the  cases  of  ISundar  Lai  v.  Chajju  (2)  and  I'anna  v.  Nazir 
Hu8ain  (3).  The  first  case  is  clearly  distinguishable  fnjm  the 
present.  In  that  case  a  tenant  had  his  dwelling  house  in  one 
village  and  his  cultivatory  holding  in  another.  It  was  found 
that  he  held  the  land  occupied  by  his  dwelling  house  as  a  licensee 
from  the  plaintiff.  It  was  held  that  the  license  could  be  and  had 
been  revoked.  The  other  ruling  is  no  doubt  to  some  extent  in 
favour  of  the  respondent.  But  with  great  respect  I  feel  myself 
unable  to  follow  it.  That  was  a  suit  by  the  zamindar  to  eject 
certain  agricultural  tenants  from  the  site  of  their  Jiouses  in  the 
abadi  on  the  allegation  that  t'  ey  were  trespassers  and  had 
recently  built  on  land  which  had  lapsed  to  the  zamindar.  It 
was  found  that  the  allegation  of  trespass  was  false^  and  that  the 
houses  in  dispute  had  been  built  about  25  years  before  suit  with 
the  implied  permission  of  the  then  zamindars  at  a  cost  of  at 
least  Rs.  300.    It  was  held  that  the  defendants  were  not  tenants 

(1)  (Weekly  Notes,  1908,  p.  128.         (2)  Weekly  Notes,  1901,  p.  48. 
(8>  Weekly  Notes,  1902,  p.  60. 
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d  the  land  on  which  their  houses  stood  and  that  they  were  not 
even  licensees.  If,  as  found  in  that  case,  the  defendants  built 
their  houses  with  the  implied  permission  of  the  zamindars,  1  fail 
to  see  why  they  could  not  be  regarded  as  licensees.  The  grant  of 
a  license  may  be  express  or  implied  from  the  c^ndtict  of  the 
grantor  (section  54,  Act  V  of  1882),  and  if  there  was  an  implied 
grant  by  the  owner  of  a  right  to  do  something  on  his  property 
which  would,  in  the  absence  of  such  right,  be  unlawful,  the  right  so 
granted  would  be  a  license  (section  52).  In  the  present  case  how- 
ever the  defendant  is  not  a  licensee  merely  of  the  site  of  his  house. 
He  holds  it  as  an  appurtenant  to  his  agricultural  tenancy  and  can- 
not be  ejected  during  the  existence  of  his  tenancy.  I  would  allow 
the  appeal,  set  aside  the  decree  of  the  Court  below  and  restore 
that  of  the  Court  of  first  instance,  dismissing  the  suit  with  costs. 

Knox,  J.— I  agree  with  thci  view  taken  by  my  brother 
Banerji,  and  also  in  the  order  proposed  by  him.  As  pdjQted  out 
by  him  in  his  judgment,  the  learned  advocate  for  the  respondent 
based  much  of  his  argument  upon  the  case  of  Panna  v.  Nazir 
Husain  (1)»  I  was  one  of  the  judges  who  decided  that  case,  and 
as  the  result  of  the  further  argument  addressed  to  us  in  this  case 
I  think  that  the  view  taken  in  that  appeal  is  open  to  question. 
It  will,  however,  be  sufiicient  to  consider  this  when  a  case  similar 
.  to  that  arises.  In  the  present  case,  as  pointed  out  by  my  brother 
Banerji,  the  occupation  of  the  house  by  the  defendant  was  and 
is  appurtenant  to  his  agricultural  holding,  and  so  long  as  the 
holding  subsists,  he  is,  in  the  absence  of  any  provision  to  the 
contrary,  entitled  to  occupy  the  house  until  the  agricultural 
holding  is  determined. 

AiKMAN,  J.— I  agree  with  my  learned  colleagues  in  thinking 
that  the  apueal  must  succeed. 

The  appellant  is  an  occupancy  tenant  in  the  village  of  Dhari- 
hal.  In  a  partition  made  at  the  instance  of  the  co-sharers,  his 
agricultural  holding  fell  to  one  co-sharer,  whilst  the  site  of  the 
house  in  which  he  and  his  predecessors  in  title  had  lived  for  at 
least  forty  years  fell  to  the  lot  of  another  co -sharer,  namely,  the 
plaintiff  respondent.  The  latter  demanded  ground  rent  from  the 
appellant  for  the  site  of  the  house,  and  on  the  appellant's  refusal 
(1)  Weekly  Notes,  1002,  p.  60. 
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to  pay,  instituted  the  suit  out  of  which  this  appeal  arises,  asking         i9oe 
that  the  defendant  be  ejected  from  the   Fite    and  ordered  to        g 
remove  the  materials  of  the  house  within  a  time  to  be  fixed  by  « 

the  Court,  or  that  the  plaintiff  may  be  given  possession  of  those        singh. 
materials  at  a  price  to    be   fixed  by  the  Court.    The  Munsif 
dismissed  the  suit.    On  appeal  it  was  decreed   by  the  District 
Judge.    The  defendant  comes  here  in  second  appeal. 

It  is  clear  that  the  demand  of  the  plaintiff  for  ground  rent 
was  not  based  on  any  contract  to  pay  ground  rent.  The  amount 
of  rent  which  the  plaintiff  demanded  was,  it  is  true,  not  a  large 
amount,  but  it  was  an  amount  arbitrarily  fixed  by  him.  In  my 
opinion  the  ontt8  lies  on  him  to  prove  that  he  is  entitled  to 
demand  ground  rent  from  the  defendant,  and  this  he  has  failed 
to  discharge. 

It  may,  I  think,  be  taken  as  settled  law  that  before  the 
partition  the  zamindars  as  a  body  could  neither  have  demanded 
ground  rent  from  the  defendant  or  his  predecessor  in  title,  nor 
have  ejected  him  from  his  house,  and  I  fail  to  see  how  by  effect- 
ing a  partition  amongst  themselves,  they  could  acquire  a  right 
which  they  did  not  previously  possess  when  the  village  was 
undivided.  This  view  is  in  accordance  with  that  expressed  by 
Blair  J.,  in  Dharam  Singh  v.  Bhoolar  (1)  which  decision  was 
affirmed  in  Letters  Patent  Appeal. 

If  the  view  adopted  by  the  learned  District  Judge  were 
approved,  it  would  place  in  the*  hands  of  zamindars  a  powerful 
weapon  against  their  tenants,  and  would  go  far  to  nullify  all  the 
enactments  of  the  Legislature  for  securing  fixity  of  tenure  to 
agricultural  tenants. 

I  may  add  that  I  entirely  agree  with  my  brother  Banerji  in 
his  observations  regarding  the  qa&b  of  Parma  y.  Nazir  Humin 
(2),  relied  on  by  the  learned  advocate  for  the  respondent.  With 
all  respect  for  the  learned  Judges  who  decided  that  case,  I  do 
not  think  the  decision  was  right. 

By  the  Court. — The  appeal  is  decreed,  the  decree  of  the 
Court  below  is  set  aside,  and  that  of  the  Court  of  first  instance 
restored  with  costs  both  here  and  in  the  Court  below. 

Ajypeal  decreed. 

(1)  Weekly  Note%  1008,  p.  128.         (2)  Weekly  Notes,  1902,  p.  60. 
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1908  APPELLATE  CIVIL. 

JJarch  17.  

Se/ore  Sir  John  Stanley   Knight^  Chief  Juttice,    and  Mr.  Juiiice  Sir 

William  Burkitt, 

GOBIND  PRASAD  (Piaintipf)  «.  GOMTI  ahd  othibs  (DinPBKDAifTfl).^ 

Hindu  law — Beligiout  endowment '^Endowment  to  take  effect  after  a  life  estate. 

Held  tbftt  there  is  no  objection  to   the   limitation  by  s  Hindu  testator  or 

setllor  of. a  life  estate  followed  by  an  endowment  of  property  to  religions  or 

chnritable  purposes. 

This  was  a  suit  instituted  for  the  purpose  of  getting  rid  of 
the  eflfect  of  a  certain  deed  of  endowment  {tamlihnama)  exe- 
cuted by  one  Dwarka  Prasad  on  the  2nd  of  July  1904.  The 
reliefs  asked  iot  by  the  plaintiff  were^  firsts  that  the  appointment 
of  certain  persons  as  mutawallis  of  the  endowed  property  should 
be  set  aside^  aud^  secondly  that  it  might  be  declared  that  the 
dedication  of  certain  property,  purporting  to  be  made  by  means 
of  the  (tamliknama)  in  question,  was  null  and  void.  The 
court  of  first  instance  (Subordinate  Judge  of  Shahjahanpur)  dis- 
missed the  suit  in  toto.    The  plaintiff  appealed  to  the  High  Court. 

Mr.  AbdvZ  Majid,  for  the  appellant. 

Munshi  Qobind  Prasad  and  Babu  Sital  Prasad  Ohosh,  for 
the  respondents. 

Stanley,  C.J.,  and  BuRKixr,  J.-^  Of  the  two  grounds  of 
appeal  pressed  before  ua  in  argument,  the  first  is  that  Dwarka 
Prasad  had  no  power  under  Hindu  law,  or  under  the  award  of 
the  28th  of  May,  1879,  to  appoint  the  defendants  2—4  as  muta- 
wallis  of  the  temple  in  the  pleadings  referred  to,  and  that  their 
appointment  was  invalid.  It  appears  that  there  were  disputes 
in  regard  to  that  temple,  and  the  matters  in  differenoe  were 
referred  to  arbitration.  An  award  was  passed  on  the  28th  of 
May  1879,  which  provided  that  Dwarka  Prasad  should  be  the 
superintendent  and  manager  of  the  temple.  There  appears  to 
be  no  provision  in  the  award  for  the  appointment  of  a  successor 
to  him.  We  only  find  in  it  a  direction  that  if  any  of  the  repre- 
sentatives of  Dwarka  Prasad  act  dishonestly  in  regard  to  the 
management  of  the  temple^  another  representative  should  be  com- 
petent to  defray  such  expenses  and  manage  and  snjtorvise  the 

*  First  Appeal  No.  161  of  1906    from  a  decree  of  Knnwar  Bahadur,    Offi* 
ciatin^  Subordinate  Judge  of  Shahjahanpur,  dated  the  80th  of  April  I906, 
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endowment.  The  award  farbher  provides  that  if  all  tlie  heirs 
and  representatives  of  the  saperintendent  turn  out  dishonest,  the 
management  should  be  under  the  supervision  of  the  Government. 
Dwarka  Prasad,  it  has  been  found,  was  the  founder  of  the  tem- 
ple, and  as  such  he  would  have  an  inherent  right  to  appoint 
successors,  in  the  absence  of  any  express  provision  for  such  ap- 
pointment. We  find,  as  we  have  said,  in  the  award,  no  provision 
for  the  appointment  of  a  successor,  and  therefore  it  appears  to  us 
that  Dwarka  Prasad  was  entitled,  as  be  purported  to  do  in  the 
tamliknaina  of  the  2nd  of  July,  1904,  to  appoint  superintendents* 
in  succession  to  himself. 

The  second  point  raised  in  appeal  was  that  there  was  no  valid 
endowment  under  the  tamlihnama  of  the  2nd  of  July,  1904. 
By  that  document,  Dwarka  Prasad  reserved  to  himself  a  life 
estate  in  the  endowed  property  and  gave  the  property  after  bis 
death  to  his  daughter  for  her  life  and  after  her  death,  directed 
that  it  should  be  applied  on  the  temple,  that  is,  for  the  purposes 
of  the  existing  endowment.  It  ^as  contended  by  Mr.  Abdul 
Majid,  on  behalf  of  the  appellants,  that  the  limitation  of  the 
property  after  the  life  estates  was  contrary  to  the  Hindu  law, 
and  was  void.  He  relied  upon  the  ruling  in  the  well-known 
Tagore  case.  We  are  of  opinion  that  the  limitation  in  this  case 
is  in  no  way  contrary  to  the  rule  laid  down  in  that  case  by  their 
Lordships  of  the  Privy  Council.  There  is  no  objection  so  far  as 
we  are  aware  to  the  limitation  by  a  Hindu  testator  or  settlor  of 
a  life  estate,  followed  by  an  endowment  of  property  to  religi- 
ous or  charitable  purposes.  The  learned  Subordinate  Judge  wa^ 
of  opinion  that  the  suit  was  premature,  and  therefore  dismissed 
it.  In  that  opinion  we  do  not  concur,  but  we  think  that  Gobind 
Prasad  is  not  entitled  to  maintain  the  suit  and  that  it  ought  to 
have  been  dismissed  on  the  merits.  We  therefore  dismiss  the  appeal 
with  costs. 

Appeal  dismisaed. 
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im  REVISIONAL  CIVIL. 

.  Mar  eh  28.  

S0fof6  lir.JuHicB  Edramai  Suain. 

ASMA  BIBI  (DnnrBjLVT)  «.  AHMAD  HUSAIK  AJO)  otsbm 

(Plaivtitvi).* 

CiM  JProeedure  Code^  t$eiion  pBl-^Sffeet  0fd%9m%i$al  of  app0al^Ajme»dm$iU 

of  decree— Civil  Froeedure  Code,  eeetum  206. 

Meld  that  the  dismissal  of  an  appeal  nnder  section  661  of  the  Code  of 

CItU  Procedare  is  a  decree  and  sapersedes  the  decree  of  the  Court  below. 

The  Coart«  therefore,  which  has  taken  action  under  section  661  is  the  only 

Conrt  which  has  jurisdiction  to  amend  the  decree  under  section  206  of  the 

Code  of  CiTil,Frocedure.     Uma  Sundari  Devi  v.  Siudu  Sathitn  Chowdhrami 

(l),  Feary  Mohan  y.  Mohendra   WtUh  (1)  and  Munieami  Naidu  y.  Munieam 

Seddi  (8)  followed.    Sapu  y.    Vajir  (4)  dissented  from.    Sudr  Prasad  y. 

Baijnath  (6),  ThahurofMaemdav.  The  widows  of  the  Thahur  of  Kandwara 

(G),  Kriiinama  Chariar  y.   Mangammal  (7),  Kieiokinher  Qhoee  Boy  y.  JSurroda* 

eauni  Singh  Eoy  (8),  Ahehoy  Kumar  Nundi  y.  Chunder  Mohun  Chathati  (9), 

Mmrlidhar  y.  Tapeehri  Eai  (10),  Boyal  Eeddi  y.  Linga   Leddi  (11),  Thah%r 

Takhateangji  y.  Bai  Sundrahai  (12)  and  Kuihal  Chiniaman  y.  Sttpdm  Tapiram 

(18)  referred  to. 

The  facts  of  the  case  are  the  following.  In  a  suit  for  their 
shares  in  the  property  left  by  one  Aminuddin^  deceased,  a  plaint 
was  presented  on  behalf  of  Asma  Bibi  and  others  against  Ahmad 
Hosain  and  others  in  the  coart  of  the  Subordinate  Judge  of 
Jaunpur.  The  suit  was  contested  hy  the  defendants.  The  Subor- 
dinate Judge  of  Jaunpur  returned  the  plaint  to  be  presented  to  the 
Subordinate  Judge  of  Benares,  and  on  the  8th  February  1906  a 
formal  order  was  framed  by  the  Subordinate  Judge  of  Jaunpur 
which  awarded  full  costs  to  Asma  Bibi  and  others.  The  Judg- 
ment-debtors appealed  against  that  order  to  the  High  Court 
under  section  588,  clause  (6),  of  the  Code  of  Civil  Procedure.  In 
the  memorandum  of  appeal  objection  was  taken  to  the  full  costs. 
The  High  Court  dismissed  the  appeal  under  section  551,  clause 
(1),  of  the  Code  of  Civil  Procedure  on  the  24th  May  1906* 

*  CiyU  Beyision  No.  18  of  1907  from  an  order  of  Zain-nl^abdin,  Snbor* 
dinate  Judge  of  Jaunpur,  dated  the  26tli  of  May  1906. 

(1)  (1897)  I.  L.  R.,  84  Calc,  769.  (7)  (1902)  I.  L.  R..  26  Mad.,  91. 

(2)  (1906)  4  C.  L.  J.,  666.  (8)  (1872)  10  B.  L.  B.,  101. 
(8)  (1898)  T.  L.  B.,  22  Mad.,  298.  (9)  (1888)  I.  L.  B.,  16  Calc..  260. 
(4S  h896)  I.  L.  B.,  21  Bom..  648.  QO)  Weekly  Notes,  1894,  p.  46. 


(4)  C 
C6)  () 
(0)  ( 


1898)  I.  L.  B.,  16  All.,  867.  (11)  (1881)  I.  L.  B.,  8  Mad.  L 

(1880)  I.  L.  B.,  2  AU.,  819  (12)  Bombay  P.  J.,  1891,  p.  68. 

(18)  Bombay  P.  J.,  1891»  p.  289. 
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Prior  to  the  dismissal  of  the  appeal  under  section  551,  the 
judgment-debtors  bad  applied  to  the  Court  below  for  the 
amendment  of  the  decree  dated  8th  February  1906  under  sec- 
tion 206  of  the  Code  as  to  the  full  costs.  The  Court  below, 
after  that  dismissal  under  section  551,  amended  its  decree 
on  the  26th  of  May  1906.  One  of  the  decree-holders  then 
applied  in  revision  to  the  High  Court  under  section  622  of  the 
Code  of  Civil  Procedure  on  the  ground  that  the  Court  below 
had  DO  jurisdiction  to  amend  a  decree  confirmed  by  the  High 
Court. 

Pandit  Baldeo  Bam  Dave,  for  the  applicant. 

Mr.  JB.  U.  O^Conor  (for  whom  Babu  8ital  Prasad  Ohosh),  for 
the  opposite  parties. 

£abahat  Husein,  J.~The  facts  of  the  case  are  the  follow- 
ing. In  a  suit  for  their  shares  in  the  property  left  by  one  Amin- 
uddin,  deceased,  a  plaint  was  presented  on  behalf  of  Asma  Bibi 
and  others  against  Ahmad  Husain  and  others  to  the  learned  Sub- 
ordinate Judge  of  Jaunpur. 

The  suit  was  contested  by  the  defendants.  The  learned  Sub- 
ordinate Judge  of  Jaunpur  returned  the  plaint  to  be  presented  to 
the  learned  Subordinate  Judge  of  Benares,  and  on  the  8th  Feb- 
ruary 1906  a  formal  order  was  framed  by  the  learned  Subordi- 
nate Judge  of  Jaunpur  which  awarded  full  costs  to  Asma  Bibi 
and  others.  The  judgment-debtors  appealed  against  that  order 
to  the  High  Court  under  section  588,  clause  (6),  of  the  Code  of 
Civil  Procedure.  In  the  memorandum  of  appeal  objection  was 
taken  to  the  full  costs.  A  Bench  of  this  Court  dismissed  the 
appeal  under  section  551,  clause  (1),  of  the  Code  of  Civil  Proce- 
dure on  the  24th  May  1906. 

Prior  to  the  dismissal  of  the  appeal  under  section  551,  the  judg- 
ment-debtors had  applied  to  the  Court  below  for  the  amendment 
of  the  decree,  dated  8th  February  1906,  under  section  206of  the 
Code  as  to  the  full  costs.  The  Court  below,  after  that  dismissal 
under  section  551,  amended  its  decree  on  the  26th  of  May  1906. 
One  of  the  decree^holders  comes  to  this  Court  in  revision  under 
section  622  of  the  Code  of  Civil  Procedure  on  the  ground  that  the 
Court  below  had  no  jurisdiction  to  amend  a  decree  confirmed  by 
the  p,igh,  Court,  ; 


1908 

Asma 
Bibi- 

.   ''•     ^ 
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1909  The  qnestion  whether  the  Court  below  in  such  a  caae  has  or 

Amul        ^^^"^  ^^*  jurisdiction  to  amend  its  own  decree  is  of  much  practical 

BiBi         importanoe,  and  ita  determination  depends  upon  determining 

l;aKAD       the  nature  of  the  dismissal  of  an  appeal  under  section  561,  clause 

Huiuv.      (ij^    jf  ^Q  dismissal  is  a  decree,  it  supersedes  the  decree  of 

the  Court  below,  and  that  Court  has  no  jurisdiction  to  amend 

the  decree  of  this  Courts  but  if  the  dismissal  is  an   order   as 

distinguished   from  a  decree^  the  decree  of  the  Court  below  is 

the  on]y  decree  in  existence  and  that  Court  can  amend  it.    The 

Calcutta  and  Madras  High  Courts  have  held  that  a  dismissal 

under  section  651,  clause  (1),  is  a  decree,  see  Uma  Swndwri  Lebi 

V.  Bindu  Bashini  Chowdhrani  (1),  Peary  Mohan  y.  Mohendra 

Nath  (2)  and  Munieami  Naidu  v.  Mimieami  Reddi  (3).    The 

Bombay  High  Court  in  Bapv*  v.  Vajir  (4),  however,  ruled  that 

the  dismissal  of  an  appeal  under  section  651  of  the  Civil  Prooe* 

dure  Code  (Act  XlVof  1882)  leaves  the  decree  of  the  lower 

Court  untouched,  neither  confirmed, nor  varied,  nor  reversed,  and 

it  remains  the  decree  of  the  lower  Court  which  can  amend  it  or 

bring  it  into  accordance  with  its  judgment. 

The  view  is  based,  not  upon  anj  principle,  but  upon  the  change 
of  language  made  in  section  661  by  section  47  of  Act  VII  of  1888, 
as  appeal's  from  the  following  remarks  of  the  learned  Judges. 
They  say : — '^  The  change  of  language  madein  1888  in  that  section 
by  the  Legislature  shows,  we  think,  that  it  was  intended  that 
there  should  be  a  difference  between  the  results  of  a  dismissal 
under  it  and  of  a  confirmation  under  section  677 ;  as  indeed  we 
think,  there  must  be.  Dismissing  an  appeal  is,  we  think,  refusing 
to  entertain  it,  as  in  the  case  of  an  appeal  dismissed  as  being 
time-barred.  Where  an  appeal  is  dismissed  under  section  651, 
there  is  no  decree  of  the  High  Court  which  can  be  executed  .  •  .  '^ 
To  my  mind  the  view  taken  by  the  Calcutta  and  Madras 
High  Courts  is  more  in  keeping  with  the  principles  on  which  the 
law  of  procedure  is  based  than  the  view  of  the  Bombay  High 
Court.  The  dismissal  of  an  appeal  under  section  651,  clause  (1) 
of  the  Code  of  Civil  Procedure,  is  a  final  adjudication  upon  the 
rights  of  the  parties  to  the  appeal  and  is  therefore  a  decree  within 
the  definition  of  that  term  in  the  Code. 

(1)  (1897)  I.  L.  R.,  24  Calc,  769.        (3)  (1898)  L  L.  R.,  22  Mad..,  298. 

(2)  (1906)  4  C.  L.  J.,  66e.  (4)  (1896)  I.  L.  R^  21  Bom,  ^9. 
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Again  the  admission  of  an  appeal  is  a  condition  precedent  to         1908 
the  exercise  of  the  power  conferred  by  section  551,  clause  (1) — See   "    asmT" 
JtuJthr  Prasad  v.  Baijnath  (1).    The  hearing  of  the  appellant  or         »"! 
his  pleader  by  the  terms  of  the  section  is  ako  a  condition  prece-       Ahmad 
dent  to  the  exercise  of  that  power ;  and  if  an  appeal  is  dismissed       ^^^^^* 
after  it  has  been  admitted  and  heard  the  dismissal  mast  result  in 
a  decree  supersediog  that  of  the  Court  below. 

A  fall  Bench  of  this  Court  in  Thakur  of  Masuda  v.  the 
widows  of  the  Thahwr  of  Nandwara  (2)  remarks  : — "  For  it 
waS;  although  a  proceeding  under  section  551  and  therefore  ex 
parte,  of  such  a  nature  that  judgment  upon  it  against  the  appel- 
lant finally  disposed  of  the  case  on  the  merits.'^  The  remarks 
f^how  that  an  appeal  is  disposed  of  under  section  551  on  the  mer- 
its. This  being  the  case  the  dismissal  can  be  nothing  but  a 
decree. 

Besides  the  appellate  Court  as  soon  as  it  admits  an  appeal  is 
seised  of  it — see  Kristnama  Chariar  v.  Mangammal  (3) — and 
the  Code  of  Civil  Procedure  or  any  other  Act  has  conferred  no 
power  upon  such  appellate  Court  in  such  a  case  to  so  refrain  from 
deddiDg  the  appeal  as  to  leave  the  decree  of  the  Court  below  un- 
superseded.  "  The  function  of  an  appellate  Court,"  their  Lord- 
ships of  the  Privy  Council  say,  '^  is  to  determine  what  decree 
the  Court  below  ought  to  have  made.  It  may  affirm,  reverse  or 
vary  the  decree  under  appeal.  In  the  first  case,  it  leaves  the 
original  decree  standings  superadding,  it  may  be,  an  order  for  the 
payment  of  the  costs  of  the  appeal  or  for  interest  on  the  amount 
originally  decreed.  In  the  other  two  cases  it  substitutes  other 
relief  for  the  relief  originally  given  '' — Kistokinker  Ghosh  Roy 
V.  Burrodacaunt  Singh  Roy  (4). 

Such  being  the  function  of  an  appellate  Court,  it  cannot  refuse 
to  entertain  an  appeal  which  has  been  admitted  and  in  which  the 
appellant  or  his  pleader  has  been  heard,  nor  can  it  in  such  a  case 
leave  a  decree  of  the  Court  below  so  ^  untouched  '  as  to  give  it 
jurisdiction  to  amend  its  own  decree  after  the  dismissal  of  the 
appeal  under  section  551,  clause  (1)  of  the  Code.  To  say 
that  the  appellate  Court  has  such  a  power  and  that  it  has  been 

(1)  I.  L.  R.,  15  All.,  867;  at  p.  869.      (8)  I.  L.  B.,  26  Mad^  91 ;  at  p.  96. 
(8)  L  ^  &.,  2  All.,  819  ;  at  p.  828.       \il  10  B.  U  B.,  101 1 at  f.  118| 
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1909         conferred  upon  it  bj  amending  seofcion  551  and  substituting  '^  dis- 
"x^     ^  miss  the  appeal^  etc./'  for  "confirm  the  decision  of  the  Court,  etc.'* 
BiBi         18  more  than  I  can  comprehend.     To  give  an  appellate  Court  the 
Ahhad       power  of  refusing  to  entertain  an  appeal  which  has  been  admit- 
ted and  in  which  the  appellant  has  been  heard  and  of  refraining 
from  passing  a  decree  which  should  supersede  the  decree  of  the 
Court  below  is  opposed  to  the  objects  for   which  the  Courts  of 
appeal  are  established  and    cannot  be  inferred  from  a  slight 
change  made  in  the  language  of  section  551. 

Their  Lordships  in  the  caoe  o( Kistokinher,  no  doubt;  remark 
that "  there  may  be  oases  in  which  the  appellate  Court  particu- 
larly on  special  appeal  might  see  good  reason  to  limit  its  decision 
to  a  simple  dismissal  of  the  appeal,  and  to  abstain  from  confirm- 
ing a  decree  erroneous  or  questionable  yet  not  open  to  examina- 
tion by  reason  of  the  special  appeal,  '^  and  the  learned  Judges 
who  decided  Venkatanarasimha  Naidu  (1)  with  reference 
to  those  remarks  say  to  the  e£fect  that  the  language  of  the 
Judicial  Committee  suggests  a  distinction  between  a  confirmatory 
decree  and  a  decree  which  simply  dismisses  the  appeal.  Those 
remarks,  anyhow,  cannot  be  construed  to  mean  that  the  dismissal 
of  an  appeal  under  section  551,  clause  (1)^  is  not  a  decree.  The 
learned  Judges  who  decided  Bapu  v.  Vajir  (2)  have  themselves 
conceded  that  the  dismissal  under  section  651  is  a  decree.  They 
say : — *^  Mr.  Govardhan  argues  that  the  dismissal  of  the  appeal 
under  section  551  is  a  decree  and  appealable  under  section  584. 
That  may  be  conceded;  still  it  is  clearly  not  confirming  the 
decree  of  the  lower  Court."  They  have,  however,  drawn  a 
distinction  between  a  confirmatory  decree  and  a  decree  which 
simply  dismisses  the  appeal  without  noticing  the  results  to  which 
the  distinction  leads.  In  cases  of  dismissal  under  section  651, 
clause  (1),  it  leads  to  the  existence  of  two  decrees,  in  one  and  the 
same  case  at  one  and  the  same  time,  'i.e.— - 

(a)  The  decree  of  the  Court  below  which  acoording  to  the 
learned  Judges  is  untouched. 

(b)  The  decree  of  the  appellate  Court  which  simply  dis- 
misses the  appiisal  without  confirming  the  decree  of  the  Court 
below, 

(1)  10  Mad.,  L.  J.,  260.       (2)  (1896;  I.  L.  B.,  21  Bom.,  548| 
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When  an  appeal  is  dismissed  as  time-barred^  it  is  to  be         1908 
remarked;  with  due  respect  to  the  learned  Judgea,  that  the   *     abmuT' 
appellate  Court  in  such  a  case  does  not   passively    refuse    to         ^'^^ 
entertain  it.     It  actively  determines  the  rights  of  the  parties        Ahmai> 
to  the  appeal.    Such  determination   being  an  exercise  of  the       ^^•^*» 
function  of  the  appellate  Court  gives  a  fresh  starting  point  of 
limitation — see   Akehoy  Kumar    Nundi  v.   Chtmder  Mohun 
Chaihati  (1)  and  Mwrlidhar  v.  Tapeshri  Rai  (2)  The  learned 
Judges  say  that  '^  where  an  appeal  is  dismissed  under  section  551 
there  is  no  decree  of  the  High  Court  which  can  be  executed.''    If 
they  mean  that  no  decrees  as  a  matter  of  practice  are  framed^ 
their  reasoning  with  the  utmost  respect  to  the  learned  Judges, 
proves  nothing.    The  omission  to  frame  a  formal  decree  cannot 
establish  that  the  dismissal  under  section  551  is  not  a  decree.     If 
they  mean  that  the  dismissal  is  not   a  decree,  they  with  due 
deference  to  them,  not  only  beg  the  question  but  contradict  them- 
selves for  they  have  '^conceded'*  that  the  dismissal  is  a  decree.  There 
is  nothing  in  the  Code  of  Civil  Procedure  to  prohibit  the  preparation 
of  a  decree  when  an  appeal  is  disposed  of  under  section  551. 

A  reference  to  the  printed  judgments  of  the  Bombay  High 
Court  for  1891,  pp.  58  and  239*  shows  that  that  Court,  adopting 

•  Jadgmtnt  in  Appeal  No.  805  of  1889  from  appellate  decree— TAaihir 
Takhat9€mffJ%  v.  Sai  Smndrcihai, 

The  District  Judge  in  this  case  has  merely  dismissed  the  appeal  from  the 
decree  of  the  Sabordinate  Judge  without  giving  any  reasons  for  snch 
dismissaL  The  Madras  High  Court  has  held  that  there  should  be  a  judgment 
and  decree  in  oases  dealt  with  under  section  651  as  weU  as  in  cases  dealt 
with  under  the  latter  sections  of  the  Code—see  Eoifal  Seddi  v.  Zinga  Seddi 
(I.  L.    R.,  8  Mad.,  1),    This    yiew   has    been  adopted  by  this  Court,  and  a 

general  rule  has  been  issued  accordingly  for  the  guidance  of  the  subordinate 
ourts.    We  must  therefore  reverse  the  decree  of  the  Court  below  and  remand 
this  case  for  a  fresh  decree  to  be  passed  according  to  law. 

[Printed  judgments  of  the  Bombay  High  Court,  1891,  p.  58.] 
Judgment  in  Appeal  No.  469  of  1S90 ^Ehushal  Chiniaman  v.   St^dm 

The  acting  Judge,  Mr.  Mascardi^  after  calling  for  the  record  and  hearing 
the  appellant^s  pleader,  dismissed  the  appeal  under  section  551.  The  very 
brief  judgment  recorded  states  that  the  pUintiff  had  not  proved  the  genuine- 
ness of  his  sale-deed.  It  is  contended  here  that  as  no  reasons  are  given  for 
this  finding  the  learned  Judge  has  not  complied  with  the  requirements  of 
law.  We  are  of  opinion  that  he  ought  to  have  observed  the  rules  made  by 
this  Court  (printed  at  p.  27  of  the  Circular  Orders)  and  thu^  have  given  a 
judgment  at  greater  length  and  with  more  discussion  of  reasons.  Cf .  Thaiur 
Taihatiungji  t.  Bai  Sundrabai  (P.  J.  for  1891,  p.  58). ' 

[Printed  judgments  of  the  Bombay  High  Court,  1891,  p.  889.] 

(1)  (1888)  I.  L.  B.,  16  Calc,  250.  (2)  Weekly  Notes,  1894,  p.  46. 
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1908         the  view  of  the  Madras  High  Court  in  Bdyal  Reddi  v.  Linga 

""7^ '  Reddi  (1)  that  there  should  be  a  judgment  and  decree  in  oaeee 

BiBz  dealt  with  under  section  551^  issued  a  gei^eral  rule  to  that  effect 

Ahicab  for  the  guidance  of  the  subordinate  Courts.  I^  however^  presume 
^usAiH.  ^|j3|j  these  judgments  and  the  general  rule  as  to  the  framing  of 
decrees  in  cases  dealt  with  under  section  551  were  not  brought 
to  the  notice  of  the  learned  Judges  who  decided  Bapu 
y«  Vajir.  Had  those  judgments  and  the  general  rule  been 
brought  to  their  notice  they  might  have  arrived  at  a  difi'erent 
conclusion. 

For  the  above  reasons  I  am  of  opinion  that  the  dismissal  of 
an  appeal  under  section  551,  clause  (1),  is  a  decree;  that  it 
supersedes  the  decree  of  the  Court  below,  and  that  in  the  ca^e 
before  me  the  High  Court  is  the  only  Court  which  has  jurisdiction 
to  amend  the  decree  under  section  206  of  the  Code  of  Civil 
Procedure. 

I  therefore  allow  the  application  for  revision  and  set  aside 
the  order  of  the  learned  Subordinate  Judge  of  Jaunpur  amend- 
ing the  decree,  dated  the  8th  February  1906  as  to  the  full  costs. 
I  make  no  order  as  to  costs. 

Application  allowed. 

(1)  (1881)  L  L.  R.,  8  M*d.,  I. 


Digitized  by 


GooglQ 


Y(tL,  ZXX.]  ALLAHAiTAD  SEBllls.  2dt 

APPELLATE  CIVIL.  1908 

March  28. 

Si/ore  Sir  John  Stanley,  Knight,  Chief  Juitioe,  and  Mr*  Justice  Sir  William 

Burkitt, 
BASTI  BEGAM  (Dbtbndavt)  v.  BANABSI  PRASAD  (Plaiktipf)  ktt 

MUMTAZ  AHMAD  AND   OTHBBS  (DBFByDANTS).^ 

Act  No.  IV  of  1882   {Tramfer  of  Properly  Act),  tection  ^^--Mortgage-^ 
Assignment  of  invalid  fnortgage^ Rights  of  assignee  as  against  mortgagor 
and  subsequent  mortgagee  for    consideration^ Maxim^  Qui  prior    set 
tempore  potior  est  jure, 
Oa  the  23rd  of  October  1897  one  M.A.  executed  a  mortgage  of  certain 

property  in  favour  of  H.  A.,  which  was  registered  on  the  29th  of  October 

1897.  This  mortgage  was  found  to  be  fictitious  and  without  consideration, 
and  to  have  been  made  solely  for  the  purpose  of  defeating  the  creditors  of  the 
mortgagor.  On  the  16th  of  August  1898  the  mortgagee  transferred  his  rights 
under  this  mortgage  to  his  wife  B.  in  pirt  satisfaction  of  her  dower  debt. 
It  was  found  that  this  was  a  bond  fide  transaction  and  that  B.  obtained  the 
transfer  of  the  mortgage  without  any  knowledge  of  its  fraudulent  character 
and  was  a  transferee  in  good  faith  and  for  consideration.  On  the  29th  of 
October  1897  the  same  property  was  again  mortgaged  to  one  B.  P.,  who 
aooepted  the  mortgage  in  ignorance  of  the  existence  of  the  mortgage  of  the 
23rd  of  October  1897.    This  mortgage  was    registered  on  the  22ud  of  March 

1898.  B.  P.  afterwards  brought  a  suit  for  sale  on  his  mortgage  impleading 
B.  as  a  defendant,  as  well  as  the  mortgagor  and  the  prior  mortgagee. 

Meld  that  B,  was  entitled  to  no  relief  as  against  B.  P.,  though  as 
against  the  mortgagor  she  was  entitled  to  be  paid  the  amount  of  tht  con* 
sideration  named  in  the  deed  of  transfer  in  her  favour  out  of  the  surplus  sale 
proceeds  (if  any)  of  the  mortgaged  property.  Malifax  Joint  Stock  Bank* 
ing  Company  y«  Gledhill  (1)  distinguished.  Cockell  v.  Taylor  (2)^  Ogilvie 
T.  Jeaffreson  (3),  Parker  r.  Clarke  (A),  French  y.  Mope  (6),  Bickerton  v. 
Walker  (6)  and  Mice  y.  Bice  (7)  referred  to. 

The  facts  oat  of  which  this  appeal  arose  were  as  follows:-* 
The  plaintiff  respoDdent^  Lala  Banarsi  Prasad,  instituted  a 
Bait  to  raise  the  amount  due  to  him  on  foot  of  a  mortgage  of  the 
29th  of  October  1897  by  sale  of  the  mortgaged  property.  There 
was  a  prior  document  of  the  23rd  of  October  1897  purporting  to 
be  a  mortgage  of  a  portion  of  the  property  executed  by  the  mort- 
gagor Mumtaz  Ahmad  in  favour  of  Husain  Ali  Khan,  the  husband 

•  Second  Appeal  No.  1227  of  1905  from  a  decree  of  fi.  O.  £.  Leg^tt, 
District  Judge  of  Bareilly,  dated  the  26bh  of  August  1905,  modifying  a  decree 
of  PragDas,  Subordinate  Juiige  of  Bareiliy,  dated  the  28th  of  September 
1901 

(1)  [1891]  1  Ch.  D.,  81.  (4)  (1861)  80  Bear.  64, 

(2)  (1861)  15  Beay.  108.  (6)  (1887)  66  L.  J.,  Ch.  D.,  368. 
(8)  (1860)  2  aiff.  858.                  (6)  (1886)  L,  B^  81  Ch.  P.,  151« 

(7)  (1868)  2  Drew,  78. 
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1908         ^^  ^^-^  defendant  appellant    Musammat    Basti   Begam.    This 
mortgage  was  found  to  have  been  fiotitioos  and  without  eonsider- 


Baiti 

Bjtouuc        ation^  and  to  have  been  made  by  Mumtaz  Ahmad  Balely  for  the 

B4Miaii  purpose  of  defeating  his  creditors.  But  Husain  Ali  Khan  trans- 
Pbasad.  ferred  it  to  his  wife  Musammat  Basti  Begam  on  the  16th  of 
August  1898  in  Eatlsfaction  of  portion  of  her  dower  debt,  and  it 
was  found  on  issues  referred  by  the  High  Court  for  determination 
to  tho  lower  appellate  Court  that  this  was  a  bond  fide  transaction 
and  that  Musammat  Basti  Begam  obtained  the  transfer  of 
the  mortgage  without  any  knowledge  of  its  fraudulent  character 
and  was  a  transferee  in  good  faith  and  for  consideration.  Dower 
was  due  to  her  at  the  time,  and  it  was  in  consideration  of  a  por- 
tion of  the  dower  so  due  that  the  transfer  was  made. 

The  mortgage  of  the  28rd  of  October  1897  was  registered  on 
the  29th  of  that  month,  the  date  of  the  plaintiff's  mortgage,  and 
the  plaintiff  had  no  notice  of  it  when  he  obtained  his  mortgage. 
The  plaintifif's  mortgage  was  registered  on  the  22nd  of  March 
1898. 

The  Court  of  fir-^t  instance  (Subordinate  Judge  of  Bareilly), 
decreed  the  plaintiff's  claim  and  this  decree  was  on  appeal  oon- 
firmed  by  the  District  Judge.  Both  Courts  held  that  as  the 
mortgage  in  favour  of  Hosain  Ali  £han  was  bad  in  law  his 
assignee  could  not  derive  any  benefit  from  it.  Musanmoiat  Basti 
Begam  appealed  to  the  High  Court. 

Messrs.  Abdul  MajiA  and  &•  JF.  Lilian^  for  the  appellant. 
Mr.  B.  E.  O^Gonor,  the  Hon'ble  Pandit  Swnda/r  Lai  and 
Munshi  Oulza/ri  Lal^  for  the  respondents. 

Staklby,  CJ.,  and  Bubkitt,  J.— The  question  in  this 
appeal  was  strenuously  and  ably  argued  by  Mr.  Dillon  on  behalf 
of  the  appellant,  and  is  one  of  some  nicety  and  di£Sculty.  The 
plaintiff  respondent,  Lala  Banarsi  Prasad,  instituted  the  suit 
out  of  which  it  has  arisen  to  raise  the  amount  due  to  him  on  foot  of 
a  mortgage  of  the  29th  of  October  1897  by  sale  of  the  mortgaged 
property.  There  was  a  prior  document  of  the  23rd  of  October 
1897  purporting  to  be  a  mortgage  of  a  portion  of  the  property 
.  executed  by  the  mortgagor  Mumtaz  Ahmad  in  favour  of  Husain 
Ali  Ehan,  the  husband  of  the  defendant  appellant  Musammat 
Basti  Begam.    This  mortgage   is  found  to  have  been  fictitiomi 
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and  without  consideration,  and  to  have  been  made  by   Mumtaz.        x908 
Ahmad  solely  for  the  purpose  of  defeating  his  creditors.    But        sjunT 
Husain  Ali  Kjian  transferred  it  to  his  wife  Musammat  Basti        Bioaic 
Begam  on  the  15th  of  August   1898  in  satisfaction   of  portion  of      bahabsi 
her  dower  debt,  and  it  has  been  found  on  issues  referred  by  this 
Court  for  determination  to  the  lower  appellate  Court   that  this 
was  a  bond  fide   transaction  and  that  Musammat  Basti  Begam 
obtained  the  transfer  of  the  mortgage  without  any  knowledge  of 
its  fraudulent  character  and  was  a  transferee  in  good  faith  and 
for  consideration.     This  is  a  finding  of  fact  which   we  must 
accept  Id  second  appeal.    Dower  was  due  to  her  at  the  time,  aud 
it  was  in  consideration  of  a  portion  of  the  dower  so  due  that  the 
transfer  was  made. 

Both  the  Courts  below  held  that  as  the  mortgage  in  favour  of 
Husain  Ali  Khan  was  bad  in  law  his  assignee  could  not  derive 
any  benefit  from  it.  The  learned  District  Judge  in  his  judg- 
ment says : — "  We  may  take  it  that  dower  was  actually  due  to 
Musammat  Basti  B  egam  and  that  she  was  a  transferee  in  good 
&ith^  but  still  I  do  not  think  Musammat  Basti  Begam  is  entitled 
to  any  payment  from  the  plaintiff.  Section  53  of  the  Transfer 
of  Property  Act,  on  which  apparently  the  appellant  relies,  is 
not,  I  think  applicable.  I  take  it  that  the  last  paragraph  can 
only  apply  in  cases  where  there  is  some  property  capable  of 
being  transferred  to  the  transferee  in  good  faith.'' 

The  mortgage  of  the  23rd  of  October  1897  was  registered  on 
the  29th  of  that  month,  the  date  of  the  plaintiff's  mortgage,  and 
the  plaintiff  had  no  notice  of  it  when  he  obtained  his  mortgage. 
The  plaintiff's  mortgage  was  registered  on  the  22nd  of  March 
1898. 

The  question  is  whether  the  sham  mortgage  of  the  23rd  of 
October  1897  takes  priority  of  the  plaintiff's  mortgage  by 
reason  of  the  fact  that  Musammat  Basti  Begam  took  a  transfer  of 
it  in  good  faith  in  satisfaction  of  part  of  her  dower.  Mr.  Dillon 
on  her  bebalf  relied  upon  the  last  clause  of  section  53  of  the 
Transfer  of  Property  Act,  which  deals  with  transfers  of  immov- 
able property  made  to  defeat,  amongst  others,  the  creditors  of  a 
transferor,  and  the  last  paragraph  of  it  provides  that  ^^  nothing 
cpntftinfTd  in  this  section  shall  impair  the  rights  of  any  transferee 
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1908  in  good  faith  and  for  consideration.''  He  relied  upon  the  case 
Bliii —  of  Halifax  Joint  Stoci  Banking  Company  v.  Oledhill  (1),  in 
Bkoam  ^hioh  ^ection  5  of  13  Eliz.,  Cap.  V.,  correspondiDg  to  section  53 
Banabsz  of  the  Transfer  of  Properly  Act,  was  considered.*  In  that  case, 
by  a  settlement  which  was  fraudulent  against  creditors  under  13 
Eliz.,  Cap.  v.,  a  reversionary  life  interest  was  reserved  to  the 
settbr,  who  subsequently  charged  his  life  interest  by  way  of 
equitable  mortgage  in  favour  of  a  mortgagee  who  advanced  his 
money  without  notice  that  the  settlement  was  fraudulent.  It 
was  held  in  a  suit  by  the  creditors  to  have  the  settlement  de- 
clared void  that  the  interest  of  the  equitable  mortgagee  was  pro- 
tected by  section  5  of  the  Act.  In  that  case  the  property  put 
into  settlemenb  consisted  of  real  estate  and  a  policy  of  assuranoCi 
and  these  properties  were  conveyed  and  assigned  to  a  trustee 
upon  trust  for  the  wife  of  the  settlor  for  her  life,  and  afterwards 
for  the  settlor  for  life,  and  subject  thereto  for  the  settlor's 
children.  The  contention  in  that  case  on  behalf  of  the  pldntiff 
was  that  the  mortgagee  could  have  no  better  title  than  his 
assignor  unless  he  could  bring  himself  within  the  provisions  of 
section  5  of  the  Act;  that  he  was  not  a  purchaser  for  value 
without  notice  within  the  protection  of  that  section,  as  it  related 
only  to  purchasers  claiming  directly  under  the  deed  which  is 
impeached,  and  not  to  perfeons  who  subsequently  purchased  an 
interest  derived  under  it.  Kay,  J.,  held  that  section  5  includes  a 
purchaser  for  value  without  notice  of  any  interest  uuder  the  deed 
impeached,  whether  that  interest  be  legal  or  equitablci  and 
prevents  the  deed  being  void  as  against  such  purchaser,  and  that 
inasmuch  as  the  mortgagee  took  a  deposit  of  the  settlement  from 
the  trustee  and  settlor,  the  result  was  that  he  obtained  such 
interest  as  the  settlor  could  give  him  if  the  settlement  had  been 
valid. 

It  is  to  be  observed  in  this  case  that  the  impeached  document 
was  a  conveyance  and  not  a  mortgage,  and  that  creditors  of  the 
Eettlor,  and  not,  as  in  the  case  before  us,  a  bond  fide  mortgagee^ 
were  the  plaintiffs.  Only  one  or  two  cases  were  cited  to  us 
during  the  argument,  but  we  have  had  an  opportunity  since  the 
hearing  of  looking  closely  into  the  authorities.  In  the  caae  of 
(1):[1891J  l^Ch.  D.,  81. 
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Cockell  V.  Taylor  (1)  the  facts  were  these.   One  CoUett  executed       ,  i908 
a  mortgage  of  a  portion  of  a  fund  in  Court  in  favour  of  one  -'     bIstT" 
Preston.    Preston  obtained  an  advance  from  Taylor  on  the  secu-       Beoak 
rity  of  the  mortgage.     The  mortgage  was  found  to  be  fraudulent       Bakamx 
and  void  as  between  the  parties  to  it,  but  Taylor  was  not  at  all 
cognizant  of  any  fraud  or  irregularity  having  been  practised  on 
the  mortgagor.     He  had  no  notice   of  anything  doubtful    or 
questionable  in  the  transaction  creating  the  mortgage  and  his 
contention  was  that  he  was  entitled  to  hold  the  original  mort- 
gage security  as  valid  to  the  extent  of  the  moneys  advanced  by 
him  on  the  security.    On  the  other  hand  it  was  contended  that 
the  rule  of  equity  is   that  a  man  who  purchases  a  chose  in 
action   does  so  subject  to  all  the   equities   which    attach    to 
it|   and   consequently   Taylor   bought  the  interest   which  was 
assigned  to  him  subject  to  the  possibility  of  its  being  proved 
thereafter  that  somebody  else  had  a  better  title  to  it  than  his 
assignor,  or  that  his  assignor's  title  to  it  was  itself  worth  nothing. 
BomiUy^  M.  B.,  held  that   the  sub-mortgage  was    void.    In 
his  judgment  he    remarks: — ''It  has  not  been  disputed  nor 
can  it  be  doubted   that    the   purchaser  of  a   chose  in    action 
does  not  stand  in  the  situation  of  a  purchaser  uf  real  estate 
for  valuable  consideration  without  notice  of  any  prior  title,  but 
tabes  the  thing  bought  subject  to  all  the  prior  claims  upon  it.    If 
therefore  the  share  of  the  plaintiff  CoUetb  in  the  fund  in  Court 
had  been  charged  with  a  sum  to  another  person  unknown  to 
Taylor,  Taylor   would  have  taken  this    interest  in    the  fund 
subject  to  that  charge.    The  question  here  raised  arises,  from  the 
circumstance  that  the  prior  equity  is  an  equity  in  the  assignor 
of  the  chose  in  action  to  dispute  and  set  aside  that  assignment 
on  the  ground  of  fraud  ;  and  it  is  suggested  thati  although  there 
be  not  any  doubt  or  question  as  to  the  general  rule,  yet  that  this 
must  be  taken  with  some  qualification  when  the  person  himseU 
who  asserts  the  equity  has  created  the  interest  under  which  the 
assignee  of  the  chose  in  action  claims  it.     But  I   have  not  come 
to  that  conclusion.    I  cannot  on  this  ground  draw  any  distinction 
between  the  different  sorts  of  equities  affecting  a  chose  in  action 
or  alter  their  priorities.     Assuming  as  I  do  for  the  purpose  of  this 
present  argument  that  the  plaintiff  Collett  has  a  prior  equity  \o 
(1)  (1851)  15  Bear.,  103. 
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1906         this  obose  in  action^  and  that  the  title  to  it  of  the  person  through 
^i„i        whom  Taylor  claims  is  either  void  or  subject  to  that  of  the  plain- 
B«eiic        tiff,  the  circamstanoe  that  the  plaintiff^  has  been  induced  to  create 
Bakaisi       or  countenance  such  title  by  instruments  which  the  Court  holds 
*^  *      to  be  void,  will  not  in   my  opinion  postpone  or  alter  his  original 
title.    In  sayiog  this  and  in  assuming  that  the  plaintiff  has  this 
equity  now  subsisting,  it  is  obvious  that  I  must  for  that  purpose 
assume  that  the  conduct  of  the  plaintiff  has  not  affected  thisright, 
which  is  a  question  still  remaining  to  be  considered  ;  but,  assum- 
ing that  I  am  right  in  my  decision  that  the  original  mortgage  of 
December  1848  is  void  as  against  the  plaintiff,  and  that  he  has 
done  nothing  to  countenance  any  subsequent  dealing  with  it,  I 
am  of  opinion  that  third  persons  cannot,  by  innocently  dealing 
^with  the  person  who  improperly  obtained  the  mortgage,  acquire 
any  equity  against  the  plain  tiff.''    This  was  a  mortgage  of  a  fund  ; 
but  it  Foems  to  us  that  the  same  principle  is  applicable  to  a  mort- 
gage of  land  as  to  a  mortgage  of  personal  estate.     In  equity  a 
mortgage  is  in  fact  no  more  than  a  debt  the  payment  of  which 
is  secured    by  the    hypothecation  of   movable   or    immovable 
property. 

In  the  case  of  Ogilvie  v.  Jeaffreson  {\)  the  facts  were  these. 
The  plaintiff  James  Ogilvie,  who  was  the  mortgagee  of  four 
leasehold  houses,  was  fraudulently  induced  by  his  solicitor  to  exe- 
cute certain  deeds,  represented  to  be  leases,  but  by  which,  in 
consideration  of  a  sum  of  money  never  in  fact  paid,  the  plaintiff 
was  made  to  assign  the  premises  by  way  of  sale  to  a  female 
servant,  by  whom  they  were  afterwards  mortgaged  for  value  to  the 
defendants.  Ogilvie  filed  a  bill  to  set  aside  these  deeds,  and  the 
Court  held  that  they  were  wholly  void,  and  decreed  that  they  be 
delivered  up  to  be  cancelled.  The  defendants  resisted  the  suit 
on  the  ground  that  they  were  purchasers  for  value  without  notice 
by  a  tit«le  derived  under  the  deeds  which  the  plaintiff  had  been 
fraudulently  induced  to  execute.  The  Vice-Chancel  lor  in  deli- 
vering judgment  remarked  that  '^  the  defendants  being  well  aware 
that  the  plaintiff  had  been  mortgagee  were  bound  to  know  all  the 
particulars  of  his  security  from  which  the  title  offered  to  them 
was  derived.''  Beferring  to  the  defence  of  purchase  for  value 
(X)i(1860)  %  Qiff.,  853. 
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without  notice  he  referred  to  the  case  of  Strode  v.  BlacJcburne  (1),         jqqq^ 
in  which  Lord  Eosslyn   stated  that  such  a  defence  was  a  shield   — r 

.  .  B*8TI 

to  protect  the  possession  of  property  and  was  not  available  in  any  Bbgam  ^ 
case  except  to  protect  the  actual  possession,  and  also  to  the  judg-  bahabsi 
ment  of  Lord  Eldon  in  the  case  of  Wallwyn  v.  Lee  (2)  rejecting  p»a8aD.:: 
the  doctrine  so  propounded  by  Lord  Rosslyn  and  holding  that 
possession  by  the  purchaser  was  not  necessary,  provided  he  pur- 
chased from  an  apparent  owner  who  was  actually  in  possession, 
and  then  he  pointed  out  that  the  defendants  could  only  show  that 
thej  claim  as  purchasers  for  valuable  consideration  from  Cather- 
ine Jones  (the  female  servant)  who  had  no  possession,  nor  any 
apparent  possession  of  anything,  and  who  in  the  cause  disclaimed 
any  ownership  or  estate  in  the  property  which  the  defendants 
alleged  she  mortgaged  to  them,  and  then  he  observes : — '^  On  the 
whole  case  it  appears  that  the  plaintiffs  claimed  to  be  purchasers 
from  one  who  was  in  possession  of  nothing,  who  was  apparent 
owner  of  nothing,  who  could  convey  nothing,  and  never  received 
anything,  who  was  merely  named  as  grantee  in  a  deed>  the  exe- 
cution of  which  was  obtained  by  fraud  and  imposture  and  with- 
out any  knowledge  by  her  that  she  was  acquiring  anything,  or 
any  intention  or  wish  on  her  part  to  have  or  acquire  any  such 
estate  or  interest  as  the  fraudulent  deed  affects  to  convey  to  her/' 
This  case  has  a  close  bearing  on  the  case  before  us.  The  plaintiff 
in  it  was  not  indeed  in  so  strong  a  position  as  the  plaintiff 
here. 

The  ruling  in  the  two  cases  lastly  quoted,  as  also  thnt  in  Pa/rker 
V.  Clarke  (8),  if  it  be  good  law,  is  decisive,  we  think  of  the  appeal 
before  us.  In  that  case  one  Cruchley  conveyed  all  bis  interest 
under  a  will  to  secure  a  sum  of  £95.  The  mortgage  was  executed 
while  Cruchley  was  in  prison  for  debt,  and  the  Court  came  to  the 
conclusion  that  it  was  given  without  consideration  and  under  a 
promise  to  release  the  mortgagor  from  prison  which  was  never 
performed.  Seven  days  after  the  execution  of  this  mortgage 
Thomas  transferred  it  to  the  defendant  Clarke,  who  had  notice 
of  the  circumstances  under  which  it  had  been  obtained^  and  some 
years  afterwards  Clarke  deposited  the  mortgage  and  transfer 

(1)  (1796)  8  Yea., 222.  (2)  (1808)  9  Yw,,Z^ 

(8)  (1861)  80  Bear.,  64. 
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I90g         with  one  Philips  to  seoare  the  paymenb  of  moneyB  due  and  to 

— z— - —    beoome  due  to  him.    Philips  had  no  notice  of  the  circumstancei ' 

BieAX        under  which  the  mortgage  had  been  obtained.     A  bill  was  filed 

Bajtjjmz       against  Clarke  and  Philips  for  a  declaration  that  the  mortgage 

Tmamas>.       deed  was  void  and  for  an  order  for  its  delivery  up  to  be  cancelled/ 

On  behalf  of  the  plaintiff  it  was  contended  that  the  deed  was 

void  and  Philips  having  a  mere  equitable  title  to  what  might 

be  due  on  the  mortgage  could  only  claim  such  interest  as  Clarke 

was  entitled  to.    On  behalf  of  Philips  it  was  argued  that  he 

was  a  purchaser  for  valuable  consideration  without  notice  and 

that  he  was  entitled  to  hold  the  deed  until  he  had  been  paid  what 

was  due  to  him ;  that  the  mortgagor  having  enabled  Clarke  to 

obtain  money  on  the  faith  of  this  deed   could  not  set  it  aside 

without  paying  what  had  been  actually  advanced  on  it  by  Philips. 

Sir  John  Romilly,  M.  R.^  held  tbat^  no  consideration  having  been 

given  for  the  mortgage,  as  against  Clarke,  it  must  be  delivered 

up  to  be  cancelled,  and  with  respect  to  Philips  that  he  could  only 

take  what  Clarke  had  given  him  and  oonld  not  be  in  a  better 

position  than  Clarke  himself ;  that  Philips  must  deliver  up  the 

deeds  and  that  his  only  remedy  would  be  against  Clarke, 

Kekewioh,  J.,  dissented  from  this  ruling  in  the  ease  of  French 
V.  Hope  (I)  the  facts  of  which  were  as  follows.  In  April  1883 
the  plaintiff  in  order  to  raise  money  executed  in  favour  of  his 
solioitor  Hope  a  mortgage  in  fee  to  secure  £200,  a  receipt  for 
that  sum  being  endorsed,  but  no  money  having  been  paid  to  the 
plaintiff.  A  few  months  afterwards  the  mortgagee  deposited 
the  mortgage  and  title  deeds  with  Messrs.  Shum,  Crossman  & 
Co.  to  secure  an  advance  of  £100  to  himself,  Messrs.  Shum, 
Crossman  &  Co.  having  no  knowledge  of  the  circumstances  nnder 
which  the  mortgage  was  obtained  by  Hope.  It  was  held  that  as 
between  the  plaintiff  French  and  Shum,  Crossman  &  Co.  the 
equity  of  the  latter  must  prevail  and  that  they  were  entitled  to 
rely  upon  their  security  for  the  £100  and  interest  In  his  judg- 
ment Kekewioh,  J.,  referring  to  the  case  of  Parker  v.  Clarke, 
aaid  that  he  must  hold  that  it  W4S  overruled  by  the  decision  of 
the  Court  of  Appeal  in  Bickerton  v.  Walker  (2).  The  facta 
of  that  ca^e  were  these: — On  the  10th  of  February  1879  the 
(1)  (1887)  (^h.J^Ch.D^d9^       (2)  (188eO  L.  B.,  81  Ch.  D^161. 
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plaintiffs  mortgaged  to  one  Bates    for  £250  their  equitable         ^g^^ 

interest  in  a  sum  of  stock  and  also  certain  policies  of  assurance,     

and    in  the  mortgage  deed  acknowledged   the  receipt   of  £250       Bbchk 
and  also  signel  a  receipt  for  that  sum  endorsed  on  the  mortgage      ^.^' 
deed.     On  the  11th  of  March  1879  Bates  transferred  the  mort-      Peabad. 
gage  to  Hunter,  who  gave  full  value  for  it  as  a  mortgage  for 
£250  and  had  no  notice  that  the  plaintiffs  had  not  received  that 
£um.     The  plaintiffs   brought  their  suit  alleging  that  they  had 
only  received  £91,  and  not  £250  and  asked  for  redemption  on 
payment  with  interest  of  what  they   had  accually  received.     It 
was  held  that  as  against  Hunter,   who  had  no  notice  that  the 
whole  £250  had  not  been  advanced,  the  account  mast  be  taken 
on  the   footing  of  its   having   been  advanced,  for  that  in  the 
absence  of  any  circumstances  to  cause  suspicion,  he  was  entitled 
to  rely  on  the  acknowledgment  contained  in  the  mortgage  deed 
and  the  endorsed   receipt,  and   had   a   better  equity  than  the 
plaintiffs,  who,  by  leaving  the  documents  in  the  hands  of  Bates, 
had  enabled  him  to  commit  a  fraud.    Bacon,  V.C,  held  that  the 
acconnt  was  to  be  taken  on  the  footing  of  £250  having  been 
advanced  to  the  plaintiffs.    An  appeal  was  preferred  which  came 
before  Sir  James  Hanen  and  Bowen  and  Fry,  L.J  J.,  and  on 
behalf  of  the  appellants  it   was  contended  that  a  mortgage  can 
only  be  enforced  by  a  transferee  to  the  same  extent  as  it  might  . 
be  enforced   by   the   original   mortgagee  and  that  a  transferee 
takes  subject  to  the  account  between  the  mortgagor  and  mort- 
gagee.     The    Court    dismissed    the    appeal.      Fry,   L.J.,   in 
delivering  the  judgment  observed: — "He  (Hunter)  must  on  the 
evidence  before  us  be  taken  to  have  advanced  his  money  •n  the 
faith  of  the  production  of  the  mortgage  deed  and  receipt  signed 
by  the  plaintiffs  and  if  the  assignment  by  the  plaintiffs  had  been 
not  a  mortgage  but  an  absolute  conveyance,  it  would,  we  think, 
have  been  olear  that  there  would  have  been  no  negligence  what- 
ever on  the  part  of  the  defendant  Hunter  in  not  enquiring  of  the 
plaintiffs  as  to  their  rights  or  claims.     But  it  has  been  argued 
before  us  that  there  is  a  wide  difference  in  this  respect   between 
a  mortgage  and  an  absolute  conveyance,  because,  it  is  said,  and  said 
truly,  that  in  the  ordinary  course  of  business  a  prudent  assignee  of  a 
mortgage  before  paying  his.  money  requires  either  the  concurrence 

43* 
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of  the  mortgagor  in  the  assignment  or  some  information  from 
him  as  to  the  state  of  accouDts  between  mortgagor  and  mortgagee. 
The  reason  of  this  course  of  conduct  is  however  in  our  opinion  to 
be  found  in  the  fact  that  an  assignee  of  a  mortgage  is  affected  by 
all  transactions  which  may  have  taken  place  between  mortgagor 
and  mortgagee  subsequently  to  the  mortgage  and  the  assignee  is 
bound  to  give  credit  for  all  moneys  received  by  his    assignor 
before  he  has  given  notice  of  the  assignment  to  the  mortgagor. " 
Then  he  points  out  that  in  the  case  before  them  the  assignment 
was   executed    soon  after  the  execution  of  the  mortgage,  and 
before  the  time  for  payment  had  arrived  and  that  it  was  not 
probable  that  any  payment   would  have  been  made  either  of 
principal  or  interest  in  the  meantime,  and  that  the  transferee 
was  justified  in  relying  upon  the  solemn  assurance  under  the 
hand  and  seal  of  the  mortgagor  as  to  the  real  bargain  carried 
into  effect  by  the  mortgage  deed,  upon  the  possession  of  that  deed 
by  the  mortgagee  and  ap6n  the  receipt  for  the  full  amount  of  the 
mortgage  money  sunder  the  hand  of  the  mortgagor.    Now  we 
may  point  out  that  in  this  case  there  was  a  valid  and  binding 
mortgage,  the  only  matter  in  dispute  being  the  amount  payable 
to  the  transferee  under  it ;  also  that  the  competition  was  between 
the  mortgagors  and  a  transferee  from  the  mortgagee.    The  Court 
held  that  the  conduct  of  the  mortgagors,  in  acknowledging  in 
the  mortgage  the  receipt  of  the  entire  mortgage  debt  and  giving 
a  receipt  for  it,  precluded  them  from  raising  the  case  that  the 
entire  amount  of  the  mortgage  had  not  been  advanced.    They 
followed  the  general  lines  laid  down  by  Eindersley,  V.  C,  in 
Rice  v«  Rice  (1)  and  say  : — **  For  the  solution  of  the  particular 
question  which  distinguishes  this  case  from  that,  via.f  whether 
there  is  for  this  purpose  any  difference  between  a  mortgage  and 
an  absolute  conveyance,  we  have  not  been  aided  by  any  authority 
cited  to  us  at  the  Bar."  Parker  v.  Clarke  was  cited  in  this  case, 
but  we  find  no  reference  to  it  in  the  judgment,  much  less  any 
adverse  comment  upon  the  ruling  in  it.     In  Rice  v.  Rice,  the 
case  referred  to  by  Fry,  L.  J.,  a  vendor  conveyed  certain  pro- 
perty without  receiving  the  purchase  money,  but  a  receipt  for  it 
was  endorsed  on  the  deed  and  the  title  deeds  were  delivered 
(1)  (18681}  2  Drew,  78. 
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over  to  the  purchaser.    The  purchaser  then  made  a  mortgage  by         19O8 

deposit  and  absconded,  and  it  was  held  as  between  the  vendor's   — Z 

lien  for  his  unpaid  purchase  money  and  the  riglit    of  the  mort-        Bbgax 

gagee  that  the  possession  of  the  title  deeds^  and  the  fact  of  the      baitabsi 

endorsement  of  the  receipt  on  the  deed  gave  the  mortgagee  the      Pbabad. 

better  equity.    In  his  judgment  Kindersley,  V.C.,  observed  :— 

'^  Upon  A  comparison  then  of  the  conduct  of  the  two  parties  and  a 

consideration  of  all  the  circumstances  of  the  case  and  especially 

the  fact  of  the  possession  of  the  deeds  which  the  mortgagee 

acquired  with  perfect  bond  fides  and  without  any  wrong  done 

to  the  mortgagors,  I  am  of  opinion  that  the  equity  of  the  mort* 

gagees  is  far  better  than  that  of  the  vendor  and  ought  to  prevail.'' 

The  two  cases  therefore  lastly  referred  to  were  decided  after 

weighing  the  conduct  of  the  parties  and  the  equities  arising 

therefrom.    In  Bickerton  v.  Walker  there  was  a  valid  mortgage. 

In  French  v.  Hope  the  mortgagor  was  estopped  by  his  conduct 

from  relying  on  the  want  of  consideration  for  the  moitgage  as 

against  the  sub-mortgagee.     In  the  caee  before  us  the  defendant 

appellant  derives  her  title  under  a  sham  and  fictitious  document 

purporting  to  be  a  mortgage.    At  the  date  of  the  execution  of  the 

mortgage  of  the  29fch  of  October  1897  in  favour  of  the  plaintiff 

she  had  no  interest  in  the  property,  and  her  husband  also  took 

none  under  the  fraudulent  mortgage  made  in  his  favour.     It 

does  not  appear  that  Musimmat  Basti  Begam  made  any  inquiry 

of  the  mortgagor  when  she  took  the  assigament,  and  previous 

to  that  date  the  plaintiff  had  obtained  his  security,  and  this 

security    had    been    duly  registered.    Husain   Ali  Khan  had 

not  at  any  time  any  interest  in  the  mortgaged  property.    He 

had  nothing  to  convey  to  his  wife.    The  equity,  if  any,  which 

sprung  up  in  her  favour  when  she  took  the  transfer  was  against 

the  mortgagor  Mumtaz  Ahmad.    She  had  no    equity   against 

the  innocent  mortgagee  Banarei   Prasad  whose   mortgage  was 

prior  in  date  to  the  transfer  in   her    favour.     Even  if  Parker 

V.  Clarke  is  to  be  treated  as  overruled,  the  appeal  ought  not, 

we  think,  to  prevail.    The  plaintifl's  equity  is  prior  in  date  to 

that  of  the  defendant  appellant,  and  on  the  principle  qui  prior 

est  tempore  potior  est   jure  the  plaintiff  has,  wo  think,  the 

better  equity. 
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1908  The  transfer  of  the  fictitious  mortgage  to  Musammat  Basti 

g^^j  Begam,  notwithstanding  that  it  was  made  bond  fide  and  for 
Bbgam  valuable  consideration,  did  not,  we  think,  validate  the  security 
Bavabbi  as  against  the  plaintifi*.  Basti  Begam  took  the  transfer  subject; 
Pbasid.  ^  j^n  defects  in  the  title  of  her  transferor  and  cannot  in  equity 
set  up  the  fictitious  document  against  a  bond  fide  mortgage.  The 
fictitious  instrument  received,  we  think,  no  new  force  against 
the  plaintiff  from  the  transfer.  The  proviso  to  section  63 
of  the  Transfer  of  Property  Act,  which  was  relied  on  by 
Mr.  Dillon^  does  not  appear  to  us  to  help  his  client.  That  pro- 
viso was  intended  to  safeguard  rights  which  have  been  already 
acquired.  A  purchaser  for  value  must  be  the  purchaser 
of  something.  Husain  Ali  Ehan  had  no  interest  in  the  mort- 
gaged property  under  the  fictitious  mortgage  made  to  him. 
He  had  nothing  therefore  which  he  could  transfer  to  his  wife, 
and  if  the  latter  had  made  inquiry  of  the  mortgagor  she 
would  probably  have  learnt  that  the  mortgage  was  fictitious 
and  colourable.  On  the  main  question  therefore  the  appeal 
fails. 

It  remains  to  consider  whether  Musammat  Basti  B^am  has 
any  remedy  against  Mumtaz  Ahmad.  In  the  third  ground  of 
appeal  she  claims  that  some  relief  should  have  been  given  to  hor 
as  against  him.  This  point  was  not  specifically  dealt  with  at  the 
hearing.  We  are  disposed  to  think,  upon  the  principle  laid 
down  in  Bickerton  v.  Walker,  that  if  she  desires  to  enforce  the 
fictitious  instrument  as  against  Mumtaz  Ahmad  the  mortgagor 
she  is  entitled  to  do  so.  He  by  his  fraudulent  act  placed  it  in 
the  power  of  Husain  Ali  Khan  to  defraud  his  wife,  and  as 
against  her  Mumtaz  Ahmad  cannot  be  heard  to  say  that  the 
mortgage  was  fictitious  and  colourable.  We  therefore  think  that 
if  there  be  any  balance  out  of  the  proceeds  of  the  sale  of  tho 
mortgaged  property  after  satisfying  the  claim  of  the  plaintiff 
aud  all  prior  charges,  such  balance  should  be  applicable  to  pay- 
ment of  the  amount  of  the  consideration  named  in  the  transfer 
made  in  favour  of  Musammat  Basti  Begam  with  interest.  Pos- 
sibly the  lower  appellate  Court  intended  to  give  her  this  relief, 
for  we  find  in  the  decree  a  direction  that  the  balance  of  the 
proceeds  of  sale  after  payment  of  the  sum  found  duo  to  the 


Digitized  by  VjOOQ IC 


VOL.  XXX]  AUjABABAD  8EBI£S.  309 

plaintiff  should  be  paid  to  the  defeodant  **  or  other  persoiiB  enti-         1905 

tied  to  receive  the  same/^    .  filsn^ 

We  direct  that  the  decree  be  according!/  modified.     In  other  Bb&ak 

respectSj  we  affirm  the  decision  of  the  lower  appellate  Court^  and  Bavabii 

as  the  appellant  has  subfltantially  failed  in  her  appeal,  we  dismiss  »^a'>- 
it,  pave  as  aforesaid,  with  costs. 

Decree  modified. 

MISCELLANEOUS  CIVIL.  isos 

April  8. 

Btfore  Mr.  Jusiice  Sanerji  and  Mr.  Ju$tio§  Miohards. 
Ik  thb  mattbb  o>  thb  fbtitioh  ov  EHALIL* AHMAD  avd  akotheb.* 
Mukammadam  laio^-Qift-  Utufruct^Ariat. 
Held  upon  application  for  review  of  judgment  in  the  ease  of  Mumtat-un* 
nisaa  v.  Tufail  Ahmad  (1)  that  what  was  decided  in  that  case  was   that  the 
transfer  there  in  question    was  not  an  absolute  gift,  so  that  any  limitation 
or  condition  limiting  it  would  be  void  under  the  Muhammadan  law,  bat  that, 
taking  the  transaction  as  a  whole,  it  was  a  grant  of  the  usufruct    of  the  pro- 
perty to  Musammat  Habib-un-nisiafor   her  life.    It  was  not  intended  to  bo 
laid  down  that  the  transfer  being  an  ariat  waa  invalid* 

Thb  facts  of  this  case  appear  safficiently  from  the  judgment 
under  review,  reported  in  I.  L.  R.,  28  All.  264  and  Weekly 
Notes,  1905,  p.  269,  and  also  from  the  order  on  the  present 
application  for  review. 

Mr.  R.  Malcomaon  for  the  applicant. 

Banerji,  J. — ^This  is  an  application  for  a  review  of  the  judg- 
ment passed  by  us  in  this  case  on  16th  November  1905.  In  that 
judgment,  which  is  reported  in  I.  L.  R.,  28  All.,  264,  the  follow- 
ing passage  occurs  : — ''  It  is  manifest  that  the  intention  was  to 
transfer  to  the  lady  the  right  to  enjoy  the  usufruct  of  the  property 
for  her  life.  This  under  the  Muhammadan  law  would  be  what 
is  known  as  an  ariaty  and  therefore  invalid."  It  is  said  that  we 
were  wrong  in  saying  in  our  judgment  that  an  ariat  is  inv^tlid 
and  we  are  asked  to  expunge  the  word  '*  invalid''  and  substitute 
for  it  the  word  '^  valid.''  Strictly  speaking,  this  application  for 
review  of  judgment  is  not  maintainable  under  section  623  of  the 
Code  of  Civil  Procedure,  as  the  applicant  was  not  aggrieved  by 
the  decree  or  order  passed  in  the  case,  but    as  the  expression 

*  Application  for  review  of  judgment  in  F.  A.  f.  O.  No.   80  of  1905, 
decided  on  the  16th  of  November,  1905. 

(1)  I.  L.  B.,  28  Alh,  264  ;  Weekly  Notei,  1905,  p.  269. 
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'^  therefore  invalid'^  maj  lead  persons  to  think  that  in  oar  opinion 
a  grant  known  as  an  ariat  in  Mohammadan  law  is  invalid,  we 
think  the  matter  should  be  considered  by  us.  Speaking  for  myself 
I  think  the  word  **  invalid*'  erroneously  crept  into  the  judgment. 
What  \7e  meant  to  hold,  and  did  hold,  was  that  the  transfer  was 
not  an  absolute  gift  so  that  any  limitation  or  condition  limiting 
it  would  be  void  under  the  Muhammadan  law,  but  that  taking 
the  transaction  as  a  whole  it  was  a  grant  of  the  usufmct  of  the 
property  to  Musammat  Habib-un-nissa  for  her  life.  This  is  what 
is  known  in  Muhammadan  law  as  an  a/riat  {vide  Ameer  Ali's 
Muhammadan  Law,  p.- 79).  An  ariat  is  not  invalid  according  to 
Muhammadan  Law,  and  we  did  not  mean  to  hold  that  the  trans- 
fer in  the  present  case  being  an  ariat  was  invalid.  All  that  we 
intended  to  decide  was  that  it  was  not  an  absolute  gift,  but  was 
what  is  known  to  Muhammadan  law  as  an  ariaL  In  order  to 
remove  all  misconception  I  think  the  words  '^  therefore  invalid*' 
should  be  expunged  from  the  judgment  and  I  would  order 
accordingly. 

BiGHABDS,  J.— I  also  think  that  an  inaccurate  expression  has 
crept  into  the  judgment.  The  suit  was  brought  to  recover  posses- 
sion of  certain  property.  The  plaintiffs  claimed  as  heirs  of  Niaz 
Ali.  The  defendant  defended  the  suit  as  transferee  of  Musam- 
mat Habib-un-nissa,  wife  of  Niaz  Ali.  Niaz  Ali  had  made  an 
application  in  the  Bevenue  Court  for  mutation  of  names  in  favour 
of  Musammat  Habib-un-nissa.  The  defendant  claimed  that  the 
result  of  that  application  in  the  Revenue  Court  was  to  confer  an 
absolute  estate  on  Musammat  Habib-un-nissa,  at  least  this  was 
the  only  contention  in  the  appeal  before  us.  We  had  therefore  to 
decide  only  the  question  whether  Musammat  Habib-un-nissa  had 
acquired  an  absolute  estate.  We  decided  that  the  transaction 
amounted  to  no  more  than  a  grant  of  an  ariat  to  Musammat 
Habib-un-nissa,  and  that  accordingly  the  defendant  could  not  rely 
on  a  transfer  from  Musammat  Habib-uu-nissaas  a  complete  trans- 
fer of  the  entire  estate  in  the  property.  We  intended  to  decide 
that  question  and  no  other,  and  if  the  judgment  is  corrected 
in  the  way  pointed  out  by  my  learned  brother  it  will  be  free 
from  all  ambiguity,  I  therefore  concur  in  the  order  passed  by 
him. 
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By  the  Coubt.— We  allow  the  application  so  far  that  we 
direct  that  the  words,  ^^  and  therefore  invalid"  be  expunged  from 
the  judgment.  Haviog  regard  to  the  circumstances  of  the  case 
we  make  no  order  as  to  costs. 
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JSefor6  Sir  John  Stanleff^  Knight^  Chief  Juitic^,  Mr,  Justice  Sir  William 

Burhiit  and  Mr*  Justice  Aiiman. 
RAM  BILAS  AKB  AHOTHBB  (Plaiktitts)  V,  LAL  BAHADUB  ard  othebs 

(DsniirDANTs).  * 
Custom^Findintf  in /avow  of  existence  of  custom  based  upon  insufficient 
evidence'-^ Second  appeal ^^Fractice. 
f  0Z<{  that  where  a  qaestion  arisoB  as  to  the  existence  or  non-existence 
of  a  particnlai  onstom,  and  the  lower  appellate  Coart  has  aeted  upon  illegal  « 
eridenoeor  on  eyidence  legally  insufficient  to  establish  an  alleged  oastom,  the 
question  is  one  of  law,  and  the  High  Court  is  entitled  in  second  appeal   to 
consider  whether  the  finding  is  based  upon  sufficient  eyidence.     Hashim  AH 
7.  Abdul  Rahman  (1)  approved.    Baj  Narain  Mittar  y.  Sudh  Sen  (2)  referred 
to. 

Is  this  case  the  defendants  respondents  Nos.  2  and  3  sold  to 
the  defendant  No.  1  their  bouse  in  mauza  Bilsanda,  together  with 
its  site.  The  plaintiffs,  zamindars  of  Bilsanda,  sued  for  recovery 
of  possession  of  the  site  and  for  the  ejectment  of  the  defendant 
vendee.  The  vendee  pleaded  that  Bilsanda  was  not  an  ordinary 
agricultural  village,  but  a  town,  that  the  custom  of  sales  and  other 
transfers  without  the  consent  of  the  zamindars  prevails  in  the 
abadi  and  therefore  the  plaintiffs  had  no  title  to  eject  him.  The 
Court  of  first  instance  decreed  the  plaintiffs'  claim,  finding  that 
the  custom  alleged  was  not  established,  and  that  the  defendants 
vendors  held  the  house  in  question  as  ordinary  agricultural  ten* 
ants  and  were  not  entitled  to  sell  more  than  the  materials  of  it. 
The  vendee  appealed.  The  lower  appellate  court  (additional 
Judge  of  Bareilly)  reversed  the  decree  of  the  first  Court  and  dis- 
missed the  plaintiffs'  suit  upon  the  main  ground  that  Bilsanda 
was  not  a  village,  but  a  town,  to  which  the  ordinary  law  as  to 
tenants'  houses  in   the  abadi  was  inapplicable.    The  plaintiffs 

*  Appeal  No.  88  of  1907  under  section  10  of  the  Letters  Patent  from  a 
judgment  of  Qriffin,  J^  dated  the  19th  June,  1907. 

(1)  (1906)  L  L.  B.,  28  All,  e9a        (2;  (1904)  L  L.  B.,  27  All  888. 
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appealed  to  the  High  Court,  and  their  appeal,  coding  before  a 
Single  Judge  of  the  Court,  was  dismissed.  The  plaintiffs  there- 
upon appealed  under  section  10  of  the  Letters  Patent,  which 
appeal  was  referred  to  a  Bench  of  three  Judge?*,  by  order  of  the 
Chief  Justice  dated  the  28th  March  1908. 

Messrs.  12.  Malcomson  and  J.  Simeon  and  Babu  Sital 
Prasad  Ohosh,  for  the  appellants. 

The  Hon'ble  Pandit  Sunda/r  Lal,  for  the  respondents. 

Stanley,  C.J. — ^The  defendants  respondents  2  and  8  were 
agricultural  tenants  of  the  plaintiffs,  residing  in  the  village  of 
Bilaanda,  and  as  such  tenants  occupied  the  house  in  the  village 
which  is  the  subject-matter  of  this  litigation.  This  I  take  to  be 
the  finding  of  the  lower  appellate  Court.  The  argument  before 
that  Court  appears  to  me  to  have  proceeded  on  the  assumption 
that  the  vendors  were  such  tenants  of  the  zamiudar,  and  the 
question  was  whether  or  not  a  custom  which  was  set  up,  and  to 
which  I  shall  presently  refer,  was  a  binding  custom.  The 
defendants  respondents  2  and  3  sold  the  house  in  question  to  the 
defendant  No.  1  together  ivith  the  site.  The  zamindars  iook 
exception  to  the  sale  of  the  site  aud  instituted  t^he  suit  out  of 
which  this  appeal  has  arisen  for  possession  of  the  site  of  the  house. 
The  defence  set  up  was  that  according  to  custom  the  tenants  of 
the  village  were  entitled  to  appropriate  and  sell  not  merely  the 
materials  of  their  houses  in  the  abadi  of  the  village,  but  also  the 
sites  upon  which  their  houses  stood,  that  is,  that  they  could  sell 
the  landlord's  property.  This  contention  is  not  supported  by  the 
wajib*ul-arz  of  1866.  In  that  document  provision  was  made 
whereby  the  tenants  were  permitted  to  sell  or  remove  the  mate- 
rials of  their  houses,  but  nothing  whatever  is  stated  in  it  upon 
which  could  be  based  the  suggestion  that  they  could  also  sell  the 
sites.  The  wajib-ul-arz  is  silent  as  to  the  sites,  and  from  this 
silence  I  draw  the  inference  that  a  tenant  could  not  under  the 
wajib-ul-arz  sell  the  sites,  on  the  principle  ewpressio  unius 
exchksio  aUerius.  The  later  settlement  is  silent  upon  th^ 
question  of  the  sale  of  tenant's  houses,  and  it  was  the  contention 
in  the  Courts  below  that  a  custom  has  sprung  up  where!>v  tenants 
in  the  abadi  on  leaving  their  houses  can  sell  and  dispo  e  of,  not 
merely  the  materials  of  their  housQs,  but  also  the  sites.    1 1. stances 
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of  Bales  were  given  in  eyidenee,  and  tliere  is  no  doubt  that  a 
nnmber  of  documents  ba\e  been  produced  in  which  apparently 
not  merely  the  fabrics  of  the  b  ouses  but  the  ground  ako  upon  whioh 
they  stood  was  the  subject  of  sale.  We  aie  not  aware,  however, 
of  the  circumstances  under  which  tteee  sales  took  place.  It  may 
be  that  the  landloid  had  by  express  agreement  with  the  tenants 
in  the  particular  cases  tiansferred  to  them  the  sites  of  their 
dwellings.  It  may  be  that  the  (ales  were  made  with  the  oousent 
of  the  zamifidars.  It  may  be  that  the  sales  were  made  under 
some  special  agreement  with  the  tenants  made  at  the  time  when 
the  occupancy  of  the  houses  began.  However  this  may  be,  it 
seems  to  me  that  the  evidence  is  nob  such  as  would  justify  the 
Court  in  holding  that  so  extraordinary  a  custom  as  is  set  up 
should  have  been  recognised  and  legalized  in  this  village.  In 
the  case  of  Baj  Nwrwva  MUter  v.  BiAdh  Sen  (1),  my  brother 
Knox  observed  in  regard  to  evidence  of  this  class,  namely,  sale 
deeds  and  mortgages  of  house  property  in  a  village,  that  **  they 
are  at  the  best  only  evidence  of  so  many  specific  instances  of 
transfer  and  nothing  more.''  Attaohing  as  much  importance  to 
such  evidence  as  I  find  myself  able  to  do,  I  have  come  to  the 
conclusion  that,  even  assuming  that  the  custom  which  was  heie 
set  up  could  be  upheld  by  a  Court  as  a  valid  and  legal  custom, 
the  evidenoe  in  this  case  is  wholly  insufficient  to  establish  that 
custom.  I  do  not  express  any  opinion  as  to  whether  such  a 
custom  can  be  regarded  as  a  valid  custom.  That  is  a  matter 
upon  whioh  it  is  unnecessary  for  me  to  express  an  opinion.  I 
agree  in  the  view  expressed  by  my  brother  Bioha:  ds  in  the  case 
of  Hashim  AU  v.  Ahdul  Bahmanh  (2)  that  where  a  question 
arises  as  to  the  existence  or  non-existence  of  a  particular  custom, 
where  the  lower  appellate  Court  has  acted  upon  illegal  evidence, 
or  on  evidence  which  was  legally  insufficient  to  establish  an 
alleged  custom,  the  question  is  one  of  law.  I  regard  the 
question  before  the  Court  as  one  of  law  and  not  as  one  of  &ct, 
and  therefore  hold  that  we  are  entitled  to  consider  whether  the 
decision  arrived  at  by  the  learned  Judge  of  this  Court  upholding 
the  dedsion  of  the  lower  appellate  Court  was  based  upon  sufficient 
evidence.  I  am  pleased  to  be  able  to  hold  that  the  evidence  was 
(1)  (1^4)  L  L.  R.,  27  AU.,  888.       (2)  (1906)  I.  L.  B.»  88  AU.,  698. 
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legally  insuffioieQti  as  it  appears  to  me  that  a  grave  injustioe 
would  be  done  if  the  proposition  which  has  been  advanced  by 
the  learned  advocate  for  the  respondents  in  this  case  could  be 
held  to  be  good  law.  I  therefore  would  allow  the  appeal.  I 
would  set  aside  the  decision  of  the  learned  Judge  of  this  Court 
and  also  the  decision  of  the  lower  appellate  C>urt  and  reatore 
the  decree  of  the  Court  of  first  instance. 

BuBEiTTi  J. — I  am  of  the  same  opinion.  I  agree  with  the 
learned  Chief  Justice  in  the  interpretation  which  he  has  put  on 
the  judgment  of  the  lower  appellate  Court,  and  I  further  fully 
concur  with  him  in  everything  he  has  said  as  to  the  very  peculiar 
custom  set  up  by  the  defendants  respondents  in  this  case.  I  also 
would  restore  the  judgment  of  the  Court  of  first  instance  setting 
aside  the  judgments  of  the  learned  Judge  of  this  Court  and  of 
the  lower  appellate  Court. 

AlKMANi  J.<— >The  property  in  dispute  in  this  case  is  situated^ 
as  is  found  by  the  learned  Additional  Judge^  not  in  an  ordinary 
agricultural  village  but  in  a  town.  I  wish  to  guard  myself 
against  saying  anything  which  might  be  taken  as  affecting  the 
title  of  the  residents  of  towns  to  the  houses  in  which  they  live. 
I  should  have  been  glad  to  have  had  a  clearer  finding^  by  the 
lower  Court  as  to  the  title  by  which  the  vendors'  of  the  respond- 
ent Lai  Bahadur  acquired  the  property  they  sold  to  him.  But 
assuming  that  the  finding  of  the  learned  Additional  Judge  is,  as 
the  learned  Chief  Justice  and  my  brother  Burkitt  hold  it  to  be, 
that  the  vendors  held  the  property  in  their  capacity  of  agricul- 
tural tenants,  I  agree  in  thinking  that  the  evidence  relied  on  by 
the  Courts  below  as  proving  a  custom  whereby  such  tenants  could 
sell  their  houses  was  legally  insufficient  to  establish  such  a 
custom.  I  wish  to  add  that  in  my  opinion  it  does  not  follow  that, 
because  a  resident  of  a  town  cultivates  land  belonging  to  the 
zamindar  within  whose  zamindari  the  site  of  the  town  is  shown 
as  situated,  it  necessarily  follows  that  he  has  no  heritaUe  or 
transferable  interest  in  the  house  in  the  town  in  which  he  reddes. 
But  if  it  is  shown,  as  I  assume  to  be  the  case  hei:e,  that  the 
tenant  occupies  the  house  in  consequence  of  and  as  appertaining 
to  his  agricultural  tenancy,  the  onus  would  lie  on  him  to  prove 
that  he  had  a  right  to  transfer  the  house.    In  my  opinion  in 
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the  present  case  this  onus  has  not  been  discharged  by  the  respon- 
dent    I  therefore  concur  in  the  order  proposed. 

By  the  Cotjbt. — The  order  of  the  Court  is  that  the  appeal  be 
allowed^  the  decree  of  the  learned  Judge  of  this  Court  and  also 
of  the  lower  appellate  Court  be  set  aside  and  the  decree  of  the 
learned  Munsif  restored^  with  costs  of  this  appeal,  and  also  costs 
in  tile  lower  appellate  Courts.  We  extend  the  time  for  the 
removal  by  tiie  defendant  respondent  No.  1  of  all  the  materials 
of  the  house  up  to  the.  15th  of  May  next. 

Appeal  decreed. 

APP.ETiLA.TE  CIVIL. 
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Sefor$  Sir  John  Stanley,  Enight,  Chief  J%$tiee,  and  Mr.  Juttiee  Sir  William 

JBurkiii. 

ABDUL  KABIM  KHAK  (Dwihdakt)  9.  MAQBUL-UN^NISSA  BEGAM 

(PLAomrv)  AiTD  MUHAMMAD  BAZA  KHAN  Ain>  ahothib 

(DlFflTDAHTS).^ 

Aei  No,  VII 0/1889  (Sueeeteion  CertifieaU  AoiJ,  geeiion  4—"  D9ht**^m 
Deferred  dower. 
Held  that  the  dower  of  a  Muhammadan  wife,  whether  prompt  or  deferred, 
ii  a  *'  debt "  within  the  meaniog  of  teotion  2  of  the  Sacceision  Certifteate 
Aet,  1889,  and  that  in  a  mit  <or  ite  recorery  brought  by  the  hein  of  the 
deceased  wife  against  the  husband  no  decree  can  be  passed  in  faroar  of  the 
plaintiff  in  the  absence  of  the  certificate  reqaiied  by  the  Act.  Nemdari  Bow 
T.  U—iummat  BieeeeeaH  Kumari  (1)  dissentei  from.  Mahamed  lehaq  r. 
Skeiih  Airamul'Suq  (2)  dieting  nished.     fTebb  v.   iS^tf»<oii  (8)  referred  to. 

The  plaintiff  in  this  case  sued  as  one  of  the  heirs  of  Musam- 
mat  Qadri  Begam,  the  deceased  wife  of  Muhammad  Abdul 
Earim  Ehan^  to  recover  from  the  latter  her  share  of  the  dower 
debt  of  Qadri  Begam^  fixing  the  amount  at  a  lakh  of  rupees. 
The  principal  defendant  resisted  the  suit  upon  various  grounds  * 
inter  aUa  ti)at  the  defendant  had  obtained  no  certificate  of 
saocession  in  respect  of  the  estate  of  Qadri  Begam  and  that 
the  suit  was  barred  by  limitation.  The  Court  of  first  instance 
(Subordinate  Jud^  of  Moradabad)  decreed  the  plaintiff's  claim. 
The  defendant  Abdul  Earim  Ehan  appealed  to  the  High  Court 
again  urging  the  two  grounds  mentioned  above. 


•First  Apreal  No.  154  of  1906,  from  a  decree  of  Maula  Bakhsb.  Subordinate 
Judge  of  Moradabad,  dated  the  80th  of  March  1906. 

a)  (189S)  2  C.  W.  N^  691.  (2)  (1907)  12  C.  W.  N.,  84. 

(8)  (1888)  L.  R.,  U  Q.  B.  D^  618.  at  p.624. 
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Mr.  B.  E.  O^Oanor  and  the  Hon'ble  Pandit  Stmdcur  Lai,  for 
the  appellant. 

Pandit  Moti  Lai  NehrtJk,  Dr«  Tej  Bahadur  Sapru  and 
Pandit  Mohan  Lai  Nehru,  for  the  respondents. 

Stanlby,  C.  J.y  aod  Bubkitf^  J. — ^This  appeal  arises  out  of  a 
soit  brought  by  the  plaintiff^  one  of  the  two  heirs  of  Musammat 
Eadri  Begam,  the  deceased  wife  of  the  def endant^  for  her  share 
of  the  deferred  dower  of  Musammat  Qadri  Begam^  which  became 
due  on  her  death.  The  Court  below  decreed  the  plaintiff's 
claim.  Of'  the  grounds  of  appeal  only  two  were  pressed  before 
us,  one  being  that  the  suit  was  barred  by  limitation  and  the 
other  that  without  the  production  of  a  succession  certificate  the 
Court  below  was  not  justified  in  passing  a  decree. 

As  regards  the  question  of  limitation  the  allegation  of  the 
defendant  is  that  Qadri  Begam  died  on  the  16th  of  September 
1902,  whereas  the  plaintiff  says  that  she  died  on  the  19th  of  that 
month.  If  she  died  on  the  earlier  date^  the  suit,  which  was  not 
instituted  until  the  18th  of  September  1905,  is  barred.  We  have 
carefully  considered  the  evidence  of  the  witnesses  who  were 
examined  for  the  respective  parties.  This  evidence  is  very 
conflicting.  But  upon  full  consideration  of  it  we  are  quite  unable 
to  hold  that  the  learned  Subordinate  Judge  was  wrong  in  the  deci- 
sion at  which  he  arrived.  He  had  the  witnesses  before  him  and 
was  in  a  better  position  than  we  are  to  judge  of  the  credit  to  be 
given  to  their  testimony.  The  evidence  of  the  plaintiff's  witnes* 
ses  is  corroborated  by  an  entry  of  the  death  in  the  register  of 
deaths  kept  at  the  police  station  at  Cbowk  at  Bampur  where 
Qiadri  Begam  died.  Sirajuddin  proved  this  entry,  and  accord* 
ing  to  it  Musammat  Qadri  Begam,  in  the  register  described  as 
Qazmi  Begam,  a  name  by  which  she  was  also  known,  is  stated  to 
have  died  on  the  19th  September  1902. 

The  next  question  is  as  to  ths  necessity  for  a  certificate  under 
Act  VII  of  1889.  Section  4  of  that  Act  pi^scribes  that  <'  no 
Court  shall  pass  a  decree  against  a  debtor  of  a  deceased  pereon 
for  payment  of  his  debt  to  a  person  claiming  to  be  entitled  to 
the  effect i  of  the  deceased  parson  or  to  any  part  thereof  *  ♦  * 
except  on  the  production  of  {%)  probate  or  letters  of  admimstra* 
tion      *      »      ♦ 
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(ii)  A  certificate  granted  under  Bection  86  or  section  37  of 
the  AdminUtrator-GeneraPs  Act,  1874      ♦      *     *      or 

{Hi)   A  certificaie  granted   under  this  Act  and  having  the 
debt  spedfied  therein,  or 

{iv)  A  certificate  granted  under  Act  XXVII  of  18(50  *  ♦  * 
or 

(t;)  A  certificate  granted  under  the  Regulation  of  the  Bombay 
Code  No.  VIII  of  1827/' 

Sub-section  2  defines  ^'  debf  as  including  anj  debt,  except 
rent,  revenue  or  profits  payable  in  respect  of  land  used  for 
a^cultural  purposes.  Debt  is  therefore  used  in  a  very  wide 
sense.  The  plaintiff  has  not  produced  probate,  or  letters  of 
administration  or  a  certificate  as  reqmred  by  the  Act.  It  is 
contended  on  her  behalf  that,  inasmuch  as  the  dower  in  respect 
of  which  she  sues  was  deferred  dower,  it  never  was  payable  to 
Eadri  Begam,  and  therefore  her  husband  was  not  her  debtor 
within  the  meaning  of  section  4.  Reliance  is  placed  upon  two 
decisions  of  the  Calcutta  High  Cjurt  as  supporting  this  conten- 
tion. The  first  is  the  case  of  Nemdha/ri  Roy  v.  Mussummat 
Bisseaeari  KuvM/ri  (1)  in  which  it  was  held  that  the  Succession 
Certificate  Act  referred  only  to  debts  for  the  recovery  of  which 
the  deceased  could  sue,  anl  that  for  debts  falling  due  afcer  death 
an  heir  may  sue  without  a  certificate.  O^Kinealy,  J.,  aud  Ram- 
I^niy  J.,  in  their  Judgment  observed :— ^^  In  law  we  know  two 
kinds  of  debts ;  debts  which  have  accrued  due  and  debts  not 
aecming  (sic)  due,  but  which  will  be  due.  Now  the  Succession 
Certificate  Act  refers  only  to  such  debts  as  the  deceased  could 
sue  upon.  The  debt  in  this  case  has  fallen  due  since  the 
death  of  the  deceased.^'  The  learned  Judges  do  not  give  any 
reascms  for  so  restricting  the  meaning  of  the  word  debt.  We 
do  not  find  any  language  in  the  Succession  Certificate  Act 
to  bear  out  the  statement  tiiat  the  Act  refers  only  to  debts  for 
the  recovery  of  which  the  deceased  could  have  sued.  The 
language  of  the  Act  is  quite  general  and  defines  a  debt  within  the 
meaning  of  section  4  as  including  '^  any  debt  except  rent, 
revenue  or  profits  *  *  .>*  Dower,  whether  prompt  or  deferred,  is 
a  debt  due  by  the  husband  to  the  wife^  but  in  the  case 
(1)  (1896)  a  C. W.N., 694. 
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of   deferred  dower  is  debitum   in  praesenti    solvendwn  vn 
futwro. 

The  next  case  is  that  of  Mahamed  Ishobq  v.  Sheikh  Akram" 
uUHaq  (1).  In  that  case  it  was  held  that  when  a  Mnhammadan 
wife^  who  has  not  been  divorced  by  her  husband,  dies  during 
her  husband's  lifetime,  the  right  to  sae  for  her  deferred  dower 
accraes  for  the  first  time  to  her  heirs  and  that  the  cause  of  action 
is  not  a  joint  one,  but  that  any  of  the  heirs  may  sue  the  husband 
separately  for  her  share,  but  that  in  suOh  a  suit  the  presence  of 
all  the  heirs  is  necessary  in  order  effectually  and  completely  to 
adjudicate  upon  the  claims  of  the  several  heirs.  We  do  not  find 
in  this  case  that  any  reference  was  made  to  the  Succession  Certi- 
ficate Act.  The  necessity  for  the  production  of  a  certificate 
under  that  Act  was  apparently  not  considered. 

Now  the  wife's  right  to  dower,  whether  prompt  or  deferred, 
acories  as  soon  as  her  marriage  is  validly  contracted.  She  can 
alienate  it^  pledge  it,  or  make  a  free  gift  of  it,  either  to  her  husband, 
or  to  her  relations  or  to  third  parties.  Mr.  Ameer  Ali  in  his  *^  Per- 
sonal Law  of  theMubammadans'^  (2nd  Edition,  page  392)  says:— 
^^  Dower  is  a  debt,  like  all  other  liabilities  of  the  husband,  and  has 
preference  over  legacies  bequeathed  by  the  testator  and  the  rights 
of  heirs.  A  partition  of  the  estate  caunot  take  place  until  the 
dower  debt  has  been  satisfied.  When  the  wife  is  alive  she  can 
recover  the  debt  herself  from  the  estate  of  her  deceased  husband. 
If  she  be  dead  her  representatives  stand  in  her  place  and  are 
entitled  to  recover  the  same.''  Dower  in  fact,  whether  it  bo 
prompt  or  deferred,  is  a  debt  due  from  the  husband  tp  the  wife. 
If  the  dower  be  prompt,  it  is  presently  payable.  If  it  be  defer- 
red it  is  payable  in  the  case  of  death  or  divorce — a  debt  payable 
in  future,  but  none  the  less  a  debt  of  the  husband.  It  is  a  debt 
which  accrued  due  on  the  completion  of  the  marriage  contract, 
but  a  debt  payment  of  which  is  deferred.''  ^^  The  law,''  said  Brett, 
M.  B.,  ^^  has  always  recognized  as  a  debt  two  kinds  of  debt,  a 
debt  payable  at  the  time,  and  a  debt  payable  in  the  future." 
Webh  V.  jSften<on,  (2).  Deferred  dower  is  a  debt  payable  in  the 
future.  We  think  therefore  that  the  Court  cannot  pass  any 
decree  in  favour  of  the  plaintiff  without  the  production  of  a 
(1)  (1907)  la  0.  W.  N..  8«.       (2)  (1883)  L.  &,  11  Q.  B.  D^  618 1  at  p.  624. 
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encoessioti  oertifioato.  But  we  also  think  that  the  plaintiff  should 
have  an  opportuQitj,  if  so  advised^  of  prodaoiog  such  certificate. 
Accordingly  we  shall  defer  passing  a  decree  in  this  appeal  for 
a  period  of  two  months  so  as  to  give  an  opportunity  to  the  plaintiff 
of  obtaining  the  necessary  certificate.  We  accordingly  adjourn 
the  hearing  of  this  appeal  for  two  months 
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BBfort  Mr.  Ju$tio§  Sir  William  BuriUi  and  Mr.  Juttioe  Aikman. 
SAMIN  HASAN  (Plahttiw)  v.  PIBAN  (Dbhitdavt).* 
Ciffil  Froee4ur§  Code,  9«otian$  674  and  (^l^Froeedur^^ Appeal  eummarily 
diemieeed^Comrt  not  hound  to  record  a  full  Judgment. 
Held  that  the  proTitiont  of  leotion  674  of  the  Code  of  Ciril  Prooedare 
are  not  applicable  in  their  entirety  to  the  caea  of  an  appeal  dismlMed  under 
section  661  of  the  Code.    Rami   Deia  r.  Brojo  ISfath  Saihia  (1)  diteented 
from. 

This  was  a  suit  to  recover  damages  for  malicious  prosecution. 
The  defendant  pleaded  that  the  complaint  which  he  had  lodged 
in  the  Criminal  Court  was  true.  The  Court  of  first  instance 
(Subordinate  Judge  of  Moradabad)  dismissed  the  suit,  finding 
that  the  plaintiff'  had  failed  to  show  that  the  complaint  was 
groundless.  The  plaintiff  appealed.  The  lower  appellate  Court 
(District  Judge  of  Moradabad)  sent  for  the  record  and  fixed  a 
date  under  section  551  of  the  Code  of  Civil  Procedure.  Upon 
that  date  the  Court  passed  the  following  order: — ^^It  is  admit- 
ted that  there  was,  and  is,  very  strong  enmity  between  the  par- 
ties, and  it  is  just  as  likely  that  the  appellant  bad  the  respon- 
dent's house  set  on  fire  as  that  the  fire  was  accidental.  The 
learned  Subordinate  Jtidge  was  right  in  dismissing  the  suit. 
The  appeal  is  summarily  dismissed.^' 

The  plaintiff  appealed  to  the  High  Court  on  the  sole  ground 
that  the  judgment  of  the  Court  below  was  not  in  compliance 
with  the  provisions  ol  section  674  of  the  Code  of  Civil  Proce- 
dure. 

Dr.  Tej  Bahadv/r  Sapru,  for  the  appellant. 
The  respondent  was  not  represented. 

^  Second  Appeal  No.  886  of  1907  from  a  decree  of  D.  R.  Lyle,  District 
Judge  of  Moradabad,  dated  the  12th  of  December  1906,  oonflrming  a  decree  of 
Mania  Bakhih,  Subordinate  Judge  of  Moradabad,  dated  the  26th  of  October 
1906. 

(1)  (1907)  I.  L.  B.,  26  Calc,  97. 
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1908  BuBKiTT  and  AiEiUNy  J  J. — ^The  appeUant  brought,  a  suit 

"T^^^j —  agaifist  the  respondent  'claiming  damages  for  malicious  proseoDr 
HA8AV  tion.  The  defendant  pleaded  that  the  complaint  which  be  had 
PiBAK.  lodged  in  the  Criminal  Court  was  true.  The  Court  of  first 
instance  dismissed  the  suit  finding  that  the  plaintiff  had  failed  to 
show  that  the  complaiat  was  groundless.  The  plaintiff  appealed. 
The  learned  District  Judge  sent  for  the  record,  and;  after  hearing 
the  appellant's  pleader,  dismissed  the  appeal  summarily  under 
section  551  of  the  Code  of  Civil  Procedure,  giving  brief  reasons 
for  doing  so  and  coming  to  the  conclusion  that  the  learned  Subor- 
dinate Judge  was  right  in  dismissing  the  suit.  The  plaintiff 
comes  here  in  second  appeal. 

It  is  urged  that  the  judgment  of  the  lower  appellate  Court 
does  not  comply  with  the  requirements  of  section  574  of  the  Code. 
The  learned  advocate  for  the  appellant  relies  on  the  decision  of 
the  Calcutta  High  Court  in  Bami  Deka  v.  Brojo  Ifalh  Saikia 
(1)  as  an  authority  for  holding  that  the  provisions  of  section 
674  of  the  Code  apply  to  a  judgment  dismissing  an  appeal  under 
section  551.  With  all  deference  to  the  learned  Judges  who  de- 
cided that  case,  we  are  not  prepared  to  hold  thkt  the  provisions 
of  section  574  are  applicable  in  their  entirety  to  the  case  of  an 
appeal  dismissed  under  section  551.  We  think  this  is  evident 
from  the  immediately  preceding  sections,  and  in  particular  section 
571.  In  the  present  case  it  appears  that  the  learned  Judge  had 
the  record  before  him  and  heard  the  appellant's  pleader.  There 
is  nothing  to  show  that  he  did  not  apply  his  mind  to  the  facts  of 
the  case  and  the  grounds  taken  before  him.  We  dismiss  the 
appeal,  but  without  costs,  as  the  respondent  is  not  represented. 

Appeal  di9mis$ed. 

(1)  (1897)  I.  L.  IL,  26  Cslc,  97. 
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JBeJbr$  Sir  John  Stanley,  Knight,  Chief  J%$iiee,  and  Mr.  Jueiice  Karamai 

Bueein,  .  ^^24. 

NANNHI  JAN  (Dotitoakt)  v.  BHURI  (Plaihtiw)  akd  KARAM  ALI  -     ^ 

KHAN  (DBFEHDAirT).  • 
Civil  Procedure  Code,  eecfion  2SS^Suii  fir  declaraHon  of  title  hy  pereon 
whote  objections  to  iBweeution  have  been  dieallowed  ^Burden  of  proof 
Seld  that  a  party  intervening  in  the  execution  department,  and  failing 
in  his  objections  to  an  attachment,  and  consequently  being  obliged  to  bring 
a  suit  under  section  288  of  the  Code  of  CiTil  Procedure,  must  gWoprimd  facie 
CTidence  to  eiUblish  the  genuineness  of  the  document  upon  which  he  relies. 
Tulehi  BaiY.  Bam  Dae  (1),  Jfzal  Begam  v.  Muhammad  Obaidat^llah  Khan 
(2),  Bam  Nuth  t.  Bindraban  (3)  and  &otjind  Atmaram  v.  Santai  (4)  followed. 
Suba  Bibi  v.  Balgobind  Dae  (6)  discussed. 

The  facts  out  of  which  this  appeal  arises  are  as  follows.  One 
Karam  Ali  Khan  had  two  wives,  namely,  Musammat  Bhuri 
and  Musammat  Nannhi  Jan.  Musammat  Nannhi  Jan  on  the 
4th  of  August  1905  instituted  a  suit  against  her  husband  for  the 
recovery  of  her  dower,  and  on  the  24th  of  November  1905 
obtained  a  decree.  On  the  2nd  of  August  1905,  that  is,  two 
days  before  the  institution  of  Nannhi  Jan's  suit,  Karam  Ali 
Khan  transferred  to  his  wife  Musammat  Bhuri  certain  property 
Ostensibly  in  satisfaction  of  a  portion  of  her  dower  debt.  Mu- 
sammat Nannhi  Jau  proceeded  to  execute  her  decree  and 
attached  the  property  which  ^as  transferred  to  Musammat 
Bhuri.  Thereupon  Musammat  Bhuri  filed  an  objection,  but  her 
objection  was  disallowed,  and  thereupon  she  instituted  the  suit 
out  of  which  this  appeal  has  arisen  under  section  283  of  the  Cbde 
of  Civil  Procedure. 

The  first  Court  (Subordinate  Judge  of  Meerut)  dismissed  the 
snit^  but  upon  appeal  the  District  Judge  reversed  the  decision  of 
the  Court  below  and  decreed  the  plaintiff's  claim. 

The  defendant  thereupon  appealed  to  the  High  Cburt. 

Babn  Jogvnd/ro  Nath  Chavdhri  and  Maulvi  Ohulam  Muj- 
taba,  for  the  appellant. 

Maulvi  Muhammad  lahaq^  for  the  respondents. 

•  Second  Appeal  No.  667  of  1907,  from  a  decree  of  L.  Stuart,  District 
Judge  of  Meerut.  dated  the  28rd  of  March  1907,  reTOrsing  a  decree  of 
H.  David,  Subordinate  Judge  of  Meerut,  dated  the  17th  of  September 
190o« 

(1)  Weekly  Notes,  1887,  p.  71.        (8)  (1896)  I.  L.  B.,  18  All^  869. 

(2)  Weekly  Notes,  1899,  p.  220.rr  (4)  (1887)  I.  L.  R.,  12  Bom.,  870. 

(6)  (1886)  L-L.  B.,  8  All,  178. 
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1908  Stanley,  C.J.,  and  Eabamat  Husbin,  J.— This  appeal 

Njlhhhi  Jah   ^ris^  under  the  following  circumstances.     The  defendant  Karam 
.     ^*  All  Khan  had  two  wives,  namelj,  Musammat  Bhuri  and  Musam- 

mat  Nan  n  hi  Jan.  Musammat  Nannhi  Jan  on  the  4th  August 
1905  instituted  a  suit  against  her  husband  for  the  recovery  of  her 
dower,  and  on  the  24th  of  November  1905  obtained  a  decree. 
On  the  2nd  of  August  1905,  that  is,  two  days  before  the  institu* 
tion  of  Nannhi  Jan's  suit,  Karam  Ali  Khan  transferred  to  his 
wife  Musammat  Bhuri  certain  property  ostenaibly  in  satisfaction 
of  a  portion  of  her  dower  debt.  Musammat  Nannhi  Jan  proceed- 
ed to  execute  her  deci-ee  and  attached  the  property  which  was 
transferred  to  Musammat  Bhuri.  Thereupon  Musammat  Bhuri 
filed  an  objection,  but  her  obje:)tion  was  disallowed,  and  there- 
upon she  instituted  the  suit  out  of  which  this  appeal  has  arisen 
under  section  283  of  the  Code  of  Civil  Procedure. 

The  first  Court  dismissed  the  suit,  but  upon  appeal  the  lear- 
ned District  Judge  reversed  the  decision  of  the  Court  below  and 
decreed  the  plaintiflPs  claim. 

The  main  question  which  has  been  discussed  before  us  is 
whether  or  not  the  learned  District  Judge  rightly  laid  the  burden 
of  proof  on  ihe  defendant  Musammat  Nannhi  Jan.  According 
to  his  judgment  he  found,  in  agreement  with  the  Court  below, 
that  the  oral  evidence  was  valueless,  and  held  that  the  decision  ' 
of  the  case  turned  on  the  amount  of  value  to  be  placed  upon  the 
deed  of  sale  in  favour  of  Musammat  Bhuri.  Then  he  says  :— 
*^The  burden  of  proof  was  upon  the  defendant  respondent  Musam-' 
mat  Nannhi  Jan  to  prove  that  the  deed  had  been  executed 
fictitiously  and  collusively.  She  did  absolutely  nothing  to  satisfy 
this  burden."  And  later  on  he  observes :— "  Musammat  Nannhi 
Jan  having  absolutely  failed  to  discharge  the  burden  of  proof  on 
her  to  show  that  the  sale  deed  wa^  executed  fraudulently,  ficti- 
tiously and  collusively,  I  find  that  the  deed  of  sale  in  question 
is  a  genuine  document."  It  is  contended  that  the  learned  Dis- 
trict Jrfdge  regarded  the  case  from  an  entirely  wrong  standpoint 
and  that  the  trial  of  the  case  was  wholly  unsatisfactory.  The 
important  fact  to  bear  in  mind  is  that  Musammat  Bhuri  filed  an 
objection  to  the  attachment  and  to  the  sale  of  the  property  which 
had  been  transferred  to  her  and  that  her  objection  had  been 
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disallowed.     In  consequence  of  this  it  was  necessary  for  her  to         igos 
institute  the  suit.     It  appears  to  us  to  be  well  settled,  so  far  at  ^^  j 

all  events  as  this  Courb  is  concerned,  that  a  plaintiff  coming  into  «. 

Court  under  such  circumstances  is  bound  to  lay  before  the  Court 
some   evidence  ta  satisfy  the  Court  that  the  document  under 
which  she  claims  represents  a  bond  fide  and  genuine  transaction, 
and  that  the  burden  does  not  lie  upon  the  defendant  in  the  first 
instance  to  give  evidence  in  proof  of  the  fraudulent  and  col- 
lusive nature  of  such  document.     The  learned  District  Judge 
appears  to  us  to  have  laid  the  burden  of  proof  upon  the  wrong 
party.     In  the  case  of  TuUhi  Rai  v.  Ram  Das  (1)  Straight  and 
Tyrrell,  JJ.,  held  that  under  similar  circumstances  the  burden 
rested  upon  the  plaintiffs  who  were  impeaching  the  disallowance 
of  their  objection  filed  in  the  execution  department  to  establish 
by  clear  and  satisfactory  proof  that  the  property  attached  was 
their  property  at  the  date  of  the  attachment  and  not  the  property 
of  the  judgment-debtor.     This  decision  was  followed  in  Afzal 
Begam  v.  Muhammad  Ohaidat-ullah  Khan  (2)  and  abo  in  the 
case  of  Ram  Nath  v.  Bindraban  (3).     It  also  has  the  support  of 
ijhe  case  of  Oovind  Atmaram  v.  Santai  (4),  which  is  a  case  on 
all  fours  with  the  case  before  u?.     In  that  case  Sargent,  C.J. 
observes  : — "  The  defendant  had  obtained  an  order  maintaining 
his  attachment,  and  it  was  incumbent  upon  the  plaintiff  who 
impugns  that  order  by  the  present  suit  to  prove  her  case.    I'or 
this  purpose  it  would  be  necessary  for  the  plaintiff  to  prove  the 
payment  of  the  purchase  money  and  that  she  had  been  since  in 
possession.^'    These  cases  establish  the  proposition  that  a  party 
intervening,  as  the  plaintiff  did  in  this  case,  in  the  execution 
department  and  failing  in  his   objections  to  an  attachment  and 
consequently   being  obliged  to  bring  a  suit  under  section  283 
must  give  primd  facie  evidence  to  establish  the  genuineness  of 
the  document  upon   which  he  relies.    One  case  was  quoted  to  us 
in  which  a  different  view  was  takeu.     That  was  the  case  of 
Sviba  Bibi  v.  Balgobind  Das  (5).    In  that  case  Straight  and 
Brodhursty    JJ.,    laid    the    burden   upon    the    defendant.     This 
decision  loses  weight  from  the  fact  that  in  the  later  case  Straight,  J.^ 

(1)  Weekly  Nofceg,  1887,  p.  71.        (3)  (1896)  I.  L.  B.,  18  AH.,  869. 

(2)  Weekly  Notes,  1899,  p.  220.       (4)  (1887)  I.  L.  R.,  12  Bom.,  270. 

(6)  (1886)  I.  L.  R.,  8  AH.,  178, 
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1908  resiled  from  the  position  whioh  he  took  up  id  it  and  took  part 
NiFKHi  Ja»  ^^  *^*  decision  of  the  case  of  Bam  Nath  v.  ^iwdroian,  which 
we  bave  cited.  Now  the  learDed  District  Judge  has  considered 
the  evidence  from  an  entirely  wrong  standpoint^  and  it  is  impos- 
sible for  OS  to  accept  his  conclusion  on  the  question  whether  the 
sale  to  th;  plaintiff  was  a  real  transaction  or  not^  in  view  of  the 
course  adopted  at  the  trial.  We  therefore^  as  was  done  in  Oovvnd 
Atmaram  v.  SarUai,  set  aside  the  decree  and  remand  the  case 
to  the  lower  appellate  Court  for  re«trial.  We  accordingly  remand 
the  case  with  directions  that  it  be  replaced  in  the  file  of  pending 
appeal3  in  its  proper  number  and  be  disposed  of  on  the  merits, 
regard  being  had  to  the  directions  which  we  have  given  above. 
The  costs  here  and  hitherto  will  abide  the  event. 

Appeal  decreed  and  cause  rerMinded. 


jJSw.  FULL  BENCH. 


Before  Sir  John  Bianley^  Knig%i,  Chief  Justice,  Mr.  Juitice  Banerji  and  Mr, 

Juitiee  Aiktnan, 

SULTAN  BEGAM  AND  othkbs  (Detbvdaktb)  v.  DEBI  PRASAD  (Pi«AiirTzrv).^ 

Act  No,  IV of  18P3  (Partition  Act),  g^etion  ^^Act  No,  JFo/lSSS  (Tram* 

fer  of  Brofertg  Aet),  section  4i^^**  Undivided  family' -^Sectim  4  of 

Partition  Aet  applicable  to  Muhammadant, 

H§ld  that  MuhammadaDs  arv  not  ezoluded  from  the  benefit  of  eeotion  4 
of  the  Partition  Act,  Act  No.  IV  of  1893.  Kalka  Btrehad  v.  Bankep  JMl  (1) 
approTed.  Atnme  Baham  r.  Zia  Ahmad  (2)  referred  to.  Haekmat  AH  t. 
Muhtmmad  Vmar  (3)  overruled. 

This  case  was  referred  by  the  Chief  Justice  to  a  Bench  of 
three  Judges  for  the  decision  of  a  point  of  law  arising  therein.  The 
facts  of  the  case  and  the  nature  of  the  legal  question  to  be 
decided  appear  from  the  following  order  of  the  Bench  before 
which  the  appeal  came  on  for  hearing  : — 

Stanley,  C.J.,  and  Burkitt,  J.— The  only  question  now 
remaining  for  determination  in  this  appeal  is  one  as  to  the  true 
construction  of  eection  4  of  the  Partition  Act,  IV  of  1893.  The 
suit  is  one  for  partition  of  property  situate  in  Cawnpore,  which 
consistB  oE  an  enclosed  area  on  which  stands  an  Imambara  and 

•  First  Appeil  No.  92  of  1906  from  a  decree  of  Prag  Dae,  Subordinate 
Judge  of  Cawnpore,  dated  the  2nd  of  January  1906. 

(I)  (1906)  9  Oudh  Cases,  158.     (2 )  (1890)  I.  L.  R.  13  All.,  282. 
(8)  (1907)  I.LR.29AU.,808.  ' 
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also  a  dwelling  house  known  as  Mahal  Sarai.  The  property,  it  is 
said,  formerly  belonged  to  members  of  the  family  of  the  Nawab 
Wazir  of  Oudh.  The  shares  of  three  members  of  the  family 
were  purchased  at  three  auction  sales  by  a  Hindu  gentleman,  the 
plaintiff  in  the  suit,  who  now  seeks  to  have  the  property  parti- 
tioned. The  defendant  Nawab  Sultan  Begam  in  her  written  state- 
ment offers,  if  the  Court  think  that  the  suit  is  not  barred  by 
limitation  and  that  the  plaintiff  is  entitled  to  have  the  property 
partitioned,  to  pay  to  the  plaintiff,  under  the  provisions  of  section 
4  of  the  Partition  Act,  the  value  of  the  share  of  the  property  to 
which  he  is  entitled.  On  the  part  of  the  respondent  it  is  contend- 
ed that  section  4  has  no  application  to  Muhammadans,  but  only 
to  an  undivided  Hindu  family  or  a  family  governed  by  the 
Hindu  law  of  succession,  and  relies  upon  the  words  in  this  sec* 
tion  "  undivided  family^'  as  establishing  this.  Apparently  he 
asks  us  to  introduce  the  word  *'  Hindu*'  before  the  word  "  family'* 
In  the  case  of  Haahmal  All  v.  Muhammad  Umar  (1)  this 
question  came  before  a  Bench  of  this  Court,  but  the  respondents 
were  not  represented  befoi^  the  Court.  The  Court  with  regret 
held  that  section  4  did  not  apply,  except  in  the  case  of  an  undi- 
vided Hindu  family,  and  that  a  Muhammadan  could  not  obtain 
the  benefit  of  that  section*  We  have  serious  misgivings  as  to  the 
correctness  of  this  decision.  In  a  case  which  came  before  the 
Judical  Commissioner  of  Oudh  and  is  reported  in  9  Oudh  Cases, 
156|  the  Acting  Judicial  Commissioner  held  that  ^'  the  words 
*  undivided  family'  mu-t  be  so  interpreted  as  to  include  every- 
family,  whether  it  be  a  Hindu  family  or  otherwise  and  one  which 
is  undivided  gwd  the  particular  dwelling  house,  and  the  words 
'  dwelling  house '  must  be  interpreted  to  mean  not  only  the  house 
in  which  the  members  of  an  undivided  family  actually  live,  but 
also  a  house  which  belongs  to  the  family  and  in  which  other 
members  of  that  family  have  a  right  to  live  if  they  feel  so  inclined 
to  do."  In  view  oi  the  importance  of  the  question  we  think 
that  the  issue  should  be  referred  to  a  larger  Bench  for  determina- 
tion namely,  whether  or  not  Muhammadans  are  excluded  from  the 
benefit  of  section  4  of  the  Partition  Act.  We  refer  the  matter 
to  the  Chief  Justice  for  the  appointment  of  a  larger  Bench. 
(1)  (1907)  I.  L.  R.,  S9  AD.,  808. 
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1908  The  question  referred  was  then  argued  before  a  Bench  of 

-"    three  Judges. 

bboam  Mr.  B,  E.  O^Conor^  Mr.  Abdul  Raoof  and  Lala  Oirdhari.Lal 

Dbbi         Agatwala,  for  the  appellants. 

1>RA8AD.  rj.,^^  Hon'We  Pandit  Sundar  Lai  and  Pandit  Moti  Lai,  for 

the  respondent. 

Stanley,  C.J. — The  question  which  has  been  referred  to  us 
for  determination  in  this  case  is  whether  or  not  Mubammadans 
are  excluded  from  the  benefit  of  section  4  of  the  Partition  Act, 
Act  No.  IV  of  1893.  This  section  prescribes  that  where  a  share 
of  a  dwelling  house  belonging  to  an  undivided  family  has  been 
transferred  to  a  person  who  is  not  a  member  of  such  family  and 
such  transferee  sues  for  partition^  the  Court  shall^  if  any  member 
of  the  family,  being  a  share-holder,  shall  undertake  to  buy  the 
share  of  such  transferee,  make  a  valuation  of  such  share  in  such 
manner  as  it  thinks  fit  and  direct  the  sale  of  such  share  to  such 
ghare-holder.  It  is  contended  on  the  one  hand  thai  the  words 
*  undivided  family  *  as  used  in  this  section  mean  a  joint  family  and 
are  confined  to  Hindus  or  to  Mubammadans  who  have  adopted 
the  Hindu  rule  as  to  joint  family  property.  On  the  other  hand  the 
contention  is  that  the  expression  is  of  general  application  and 
means  a  family,  whether  Hindu,  Muhammadan,  Christian,  et 
ccetera,  possessed  of  a  dwelling  house  which  has  not  been  divided 
or  partitioned  among  the  members  of  the  family.  The  Act  pur- 
ports to  be  a  general  Act  extending  to  the  whole  of  British  India; 
and  admittedly  sections  2  and  3  apply  to  Mubammadans  as  well 
as  to  Hindus.  Section  2  enables  the  Court  in  a  suit  for  partition, 
in  a  casein  which  a  division  of  property  cannot  reasonably  or 
conveniently  bo  made  and  in  which  a  sale  and  distribution  of  the 
proceeds  would  be  more  beneficial  for  all  the  share-holders,  on  the 
request  of  share-holders  interested  individually  or  collectively  to 
the  extent  of  a  moiety  or  upwards,  to  direct  a  sale  of  the  pro- 
perty. The  succeeding  section  empowers  the  Court  in  a  case  com- 
ing within  the  previous  section,  if  any  share-holder  applies  for 
leave  to  buy  at  a  valuation  the  share  or  shares  of  the  party  or 
parties  asking  for  a  sale,  to  order  a  valuation  of  the  share  or 
shares  and  to  ofier  the  same  to  such  share-holder  at  the  price  so 
ascertained.    Then  follows  the  fourth  section;  and  in  it  we  find 
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rolling  to  indicate  that  it  was  intended  to  apply  to  any  limited  1908 

class  of  the  community.  The  words '<  undivided  family ''  as  used  *  Sultaw 
in  this  section  appear  to  be  borrowed  from  section  44  of  the  Trans-  Bb^ak 
fer  of  Property  Act.     The  last  clause  of   that  section   prescribes  db^i 

that  where  the  transferee  of  a  share  of  a  dwelling  house  belonging 
to  an  undivided  family  is  not  a  member  of  the  family,  nothing 
in  this  section  shall  be  deemed  to  entitle  him  to  joint  possession 
or  other  common  or  part  enjoyment  of  the  dwelling  house.'  This 
provision  of  the  Statute  is  clearly  of  general  application,  and  the 
effect  of  it  is  to  compel  the  transferee  of  a  dwelling  house  belong- 
ing to  an  undivided  family,  who  is  a  stranger  to  the  family,  to 
enforce  his  rights  in  regard  to  such  share  by  partition.  There 
appears  to  me  to  be  no  reason  why  the  words  ^^  undivided  family*^ 
as  used  in  section  4  of  the  Partition  Act,  should  have  a  narrower 
meaning  than  they  have  in  section  44  of  the  Transfer  of  Property 
Act.  If  the  Legislature  intended  that  section  4  should  have 
limited  operation,  we  should  expect  to  find  some  indication  of 
this  in  the  language  of  the  section.  For  example,  instead  of  the 
words  ^*  undivided  family^Hhe  expression  ^^  undivided  Hindu 
family  '^  or  ^^  joint  family'^  might  have  been  used. 

The  question  came  before  a  Bench  of  this  Court  in  the  case 
of  Hashmat  Mi  v.  Muhammad  Uma/r  (1),  which  was  a  second 
appeal.  The  respondent  to  it  was  not  represented.  Our  BrotHers 
Knox  and  Richards  in  that  case  held  on  the  analogy  of  the  Full 
Bench  ruling  in  Amme  Raham  v.  Zia  Ahmad  (2)  that  section 
4  did  not  apply  to  a  Muhammadan  family,  but  they  did  so 
with  some  regret. 

In  Amme  Baham  v.  Zia  Ahmad  it  was  held  that  the  words 
"  joint  family  property''  in  Article  127  of  Schedule  II  of  the  Lim- 
itation Act  mean  the  property  of  a  joint  family.  In  that  case  the 
word ''joint"  which  has  a  settled  and  well  defined  meaning  is 
used,  and  it  is  in  no  sense  ambiguous.  It  could  n  )t  be  used  as 
descriptive  of  property  held  in  common.  I  fail  to  discover  that 
there  is  any  analogy  between  the  two  cases. 

It  seems  to  me  that  the  object  of  the  section^  as  was  pointed 
out  by  Mr.  Wells,  Judicial  Commissioner,  in  the  case  of  Kalha 
Parshad  v.  Bankey  Lall  (3)  is  to  prevent  a  transferee  of  a  member 

(I)  (1907)  I.  L;  R..,  29  AU  ,308         (2)    (1890)  I.  L.  U.,  13  All.,  282. 
(3)  (1906)  9  Oadk  Cases,  158. 


Digitized  by 


GooglQ 


823  THE  IKDIAN  LAW  BEPOBTS^  [VOL.  ZXZ. 

1908         of  a  family  who  is  an  outeider  from  forcing  his  way  into  a  dwell- 

STriTiH     '  ^^S  house  in  which  other  members  of  his  transferor's  family  have  a 

Bbsax       right  to  live,  and  that  the  words  "undivided  family''  must  be 

Dnz         taken  to  mean  ^^  undivided  qv4  the  dwelliog  house  in  questioui 

FBA8AD.      ^^^  to  be  a  family  which  owns  the  house  but  has  not  divided  it/' 

It  has  been  ix)inted  out  to  us  that  the  Partition   Act  has  been 

extended  to  Upper  Burma  under  the  Upper  Burma  Laws  Act, 

No.  XIII  of  1895.    Not  part  of  the  Act  merely,  but  the  whole 

Act  has  been  so  extended.     If  section  4  wa^  intended  by  the 

Legislature  to  apply  to  Hindus  only  or  persons  who  have  adopted 

the  Hindu  rule  of  joint  family  property,  it  is  unlikely  that  it 

would  have  so  extended  section  4  in  view  of  the  fact  that  there 

are  very  few  Hindus  in  Upper  Burma. 

For  these  reasons  I  would  reply  to  the  question  referred  to 
U8  that  Muhammadans  are  not  excluded  from  the  benefit  of  the 
section  in  question. 

Banbrji^  J.— I  agree  and  have  nothing  to  add. 
AiKMAK^  J. — I  also  concur  in  the  judgment  of  the  learned 
Chief  Justice. 

By  THE  CouBT. — The  answer  of  the  Court  is  that  Muhamma* 
dans  are  not  excluded  from  the  benefit  of  section  4  of  the  Parti- 
tion Act,  Act  No.  IV  of  1893. 
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Afrit  4. 

Bejbre  Sir  John  SianUy,  Knight,  Chief  Ju$He$,  and  Mr.  Ju$tiee  Sir  William 

BmrUlt. 
NARAIN  PRASAD  avd  otuebs  (Platktitvs)  v.  MtJNNA  LAL  AVD 

AKOTHSB   (DRFBKDAKTB).* 

IVe'empHon — Waji}Md-ar»—C(h9harer'~  Owner  ofr99%med  muafi  land. 
The  pre  •emptive  clause  of  a  wajib*nl-Ais  coBtained  the  following  pro7i« 

•ion  t^Minjumla  malikon-ie  agar  koi  hi$Madar  apni  haqqiat  bat  hame  ohah$ 

to  awwal  duMre  hiitadar  $harik  haqqiat-hi  hath  hai  karega/* 

Held  that  the  owner  of  resumed  muaft    land   (which   had  been  resumed 

before  this  WAjib-nl-ari  was  framed)  in  the  some  khewat  as  the  land  sold  was 

entitled  to  pre-emption  as  against  a  vendee  who  was  merely  a  co-shorer  in  a 

different  khewat.  Lalia  Pra9ad  ▼.  Lalta  Prm9ad  (1)  referred  to. 

Tbia  was  a  8uit  for  pre-emption.  The  property  sold  was  a 
one-third  share  of  a  resnmed  muafi  holding.  The  vendee  wat 
the  holder  of  mwifi  land  in  a  different  khewat  of  the  mahal  in 
which  the  laod  sold  was  situate.  The  pre-emptors  were  eo« 
owner-i  with  the  vendor  in  the  land  sold.  The  claim  was  based 
upon  the  provisions  of  the  wajib»al-arz,  which  are  set  forth  in 
the  head-note  and  in  the  judgment  of  the  Court.  The  question 
at  issue  was  whether  the  plaiotiffs  pre« emptors  were  entitled  to 
pre-empt  as  '*  hissadars "  by  reason  of  their  being  owoers  of 
resumed  muafi  lands.  The  Court  of  first  instance  (Munsif  of 
Muttra)  decreed  the  claim,  and  this  decree  was  on  appeal 
confirmed  by  the  District  Judge  of  Agra.  The  defendant  vendee 
appealed  t-^  the  High  Court,  where  the  appe  1  coming  before 
a  sngle  Judge  was  allowed— see  Weekly  Notes,  1907»  p.  173, 
Munna  Lnl  v.  Narain  Prasad.  Against  this  decitiion  the 
pLiiutiff^  appealed  under  section  10  of  the  Letters  Patent. 

Muns'  i  GutZ'tri  Lai,  for  the  apjHjllants. 

Pandic  Jtf.  L,  S^mdal,  for  t'  e  respondents. 

Stanley,  C  J.,  and  Bdrkitt,  J. — We  have  given  most  care- 
ful consideration  to  tie  arguments  addressed  to  us  by  the  learned 
pleaders  for  the  re<*pec*^ive  parties  and  have  perused  the  judgment 
of  the  learned  Di  t  iot  Judge  and  a^so  the  judgment  of  the  learn- 
ed   Judge  of    this  Court.     It  is  found    that   the   plaintifiTs  are 

•  Appeal  No.  46  of  1907  ander  gection  10  of  tbe  Letters  Fitent*  from  a 
jodgment  of  Griffin,  J«,  dated  the  20th  of  May  1907. 

(1)  lirceklytNotee,1881,p.l6«» 
46 
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1908         00- sharers  in  resumed  mnafi  land,  a  portion  of  whioh  is  the  subject 
KiBiiH       matter  of  the  sale  sought  to  be  pre-empted.    This  resumed 
I'BiiiD       manfi  ig  included  in   khewat  No.   3,  in  which  the  plaintiffs  are 
MuKFA       co-share^^',  whilst  the  defendant   vendee  Munna  Lai  is   not  a 
CO  sharer    in     kVewat  No.  3,  bun    is  a     CD-sharer   in  khewat 
No.  6,   with  which  theland  in  di.«pute  is  not  connected,  except 
in   the    fact  that  both   khewats    are  recorded   as  appertaining 
fcO  the  Fame  mahal.     The  provision   of  the  wajib-ul-arz  is  that 
if  ftom   among  the   malikan  any  co-sharer  wishes  to   sell  his 
haqqmtf  he  will  first  sell  the  same  to  a  co-sharer  in  the  property 
(aha/rig  hdqqiat),  and  in  case  the  latter  refuses  to  purchase  then 
to  anyone  he  likes.     The  muafi  in  question  was  resumed  before 
the  preparation  of  the  wajib-ul-arz  in    which   this   provision  is 
found,   and  it  seems  to  us  that  the  word  malikan  must  be  taken 
to  include  the  proprietors  of  the  resumed  muafi  and  that  co-shar- 
ers of  the  land  in  the  khewat  in  which  the  land  sold  is  situate 
have  a  preferential  right  to  pre-empt  over  co-shareis  in  land  in 
a  different  khewat  of  the  resumed  muafi.    The  learned  District 
Judge,  who  accepted  the  view  entertained  by  his  predecessor  in 
office,  appears  to  us  to  have  correctly  appreciated  the  position  of 
the  parties  in  regard  to  the  property.     The  learned  Judge  of  this 
Court  has  referred  to  a  number  of  cases,  but  we  find  that  these 
cases  have  little  or  no  bearing  upon  the  case   before  us.     In  fact 
he  states  in  his  judgment  that  they  are  distinguishable,  although 
he  attaches  some  weight  to  them.     A  ca^e  which  does  appear  to 
throw  light  upon  the  question  is  one  which  was  not  cited  to  him, 
namely,  the  case  of  Lalta  Prasad  v.  Lalta  Prasad  (1).    In  that 
case  a  somewhat  similar  question  to  the  one  before  us  was  consi- 
dered.   A  zamindari  village  contained  a  plot  of  land   which  at 
one  time  had  been  held  on  a  muafi  tenure,  but  hai  been  resumed 
and  had  become  zamindari.     This  plot  was  separately  assessed  to 
revenue,  hut  had  no  separate  wajib-ul-arz.     A  co-sharer  in  it  sold 
his  share  to  the  defendant,  a  stranger,  upon   which  the  plaintiff^ 
a  co-sharer  in  the  old  zamindari,  but  not  a  co-sharer  in  the  resum- 
ed muafi,  brought  a  snit  to  enforce  a  right  of  pre-emption,  and  it 
was  held  by  Stuart,  C.J.,  and  Tyrrell,  J.,  that  the  lower  courts 
were  wrong  in  limiting  the  right    of  pre-emption  to  the  old 
(1)  Weekly  Notes,  188j|,  p*  166. 
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zamindari  lands  and  in  not  ex  tending  it  to  the  part  of  the  village^ 
which  had  formerly  been  moafi  in  it^  tenure.  So  here^  we  think  the 
learned  Judge  of  this  Court  was  wrong  in  not  extending  to  the 
owners  of  the  resumed  muafi  the  rights  which  were  given  to  maJi- 
kan  generally  in  the  wajib-ul-arz  prepared  after  the  resumption 
of  the  muafi  land  and  the  inclusion  of  this  land  in  the  mahal. 
We  therefore  allow  the  appeal.  We  set  aside  the  decree  of  the 
learned  Judge  of  this  Courbi  and  we  restore  the  decree  of  the 
lower  appellate  Court  with  oosts  in  all  Courts. 

Appeal  decreed. 
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B$for§  Sir  John  Simidty,  KnigU,  OMefJmsHe»,  and  Mr.  Ju9tie§  Earamat 

Suiain, 

JWALA  (Applioavt)  v.  GANGA  PRASAD  (Opposite  PABxr).* 

Aei  So.  1 0/1877  (Sf$eiJio  BelU/AetJ,  ieetion  9^  Criminal  Proeednr»  Cod», 

action   146— Po«#0##ofjr   #wi<—  JBffeet  qf  order  of  a  Criminal  Couri'^ 

Bevition, 

H$ld  that  the  exittenoe  of  an  order  passed  under  section  145  of  the  Code 
of  Criminal  Procedare  is  no  bar  to  the  institution  of  a  suit  under  aection  9  of 
the  Specific  Belief  Act,  1877^  for  recovery  of  possession  of  the  same  land. 

Held  also  that  when  a  suit  under  section  9  of  the  Specific  Belief  Act  is 
decreed  the  remedy  of  the  defendant  lies  not  in  revision  but  in  the  institu« 
tion  of  a  suit  for  a  declaration  of  the  defendant's  title  and  for  possession. 
8keo  Prasad  Singh  v.  Kaetura  Kuar  (1)  referred  to. 

The  plaintiff  in  this  case  sued  under  the  provisions  of  section 
9  of  the  Specific  Eelief  Act/  1877^  to  recover  possession  of  a 
house  of  which  he  alleged  that  he  had  been  forcibly  dispossessed 
by  the  defendant  on  the  10th  of  October  1905.  The  Court  of 
first  instance  (Subordinate  Judge  of  Cawnpore)  found  that  the 
plaintiff  was  in  possession  of  the  house  in  question  up  to  the  10th 
of  October,  1905,  and  that  upon  that  date  forcible  possession  had 
been  taken  by  the  defendant|  and  accordingly  gave  the  plaintiff 
a  decree.  It  appeared,  however;  that  a  Criminal  Court  had,  in 
proceedings  taken  under  section  145  of  the  Code  of  Criminal 
Procedure,  found  that  at  the  date  of  the  institution  of  such 

*ClTil  Berision  No.  44  of  1907  from  a*decree  of  Qirdhari  Lal»  Subordinate 
JiiflgQ  ^  Cawnpore^  dated  the  28th  of  March  l^.  « 

(1)  (1887)  L  L.  B.,  10  AU.1 119|. 
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1906         proceedings,  namely,  on  the  23rd  of  October  1905,  the  defen- 

j^^j^        dant   was  in  possession  of  the  house.     Again-t  the  decree  of  the 

9.  Subordinate  Judge  the  defendant  applied  io  the  High  Court  in 

j^MAMjji.       revision,  contending   (1)  t!  at  the  proceedings  in  the  Criminal 

Court   above  referred  to  were  a  I  ar  to  a  suit  under  flection  9  of 

the  Spedfio  Relief  Act,  and  (2)  that  after  the  Criminal  Co«ii-t'8 

order  the  only  remedy  of  the  plaintiff   was  a  Civil  Court  suit 

on  title. 

Mr,  R.  K.  Sordbji  and  Babu   Pdrbati  Charan  Chatterji, 
for  the  applicants. 

Mr.  Muhammad  I$haq  Khan,  for  the  opposite  party. 

Stanley,  CJ.,  and  Karahat  Hlsain,  J.— Tt.e  snitontof 
which  this  application  for  revision  has  arisen  was  brought  by 
the  plaintiff  under  the  provisions  of  section  9  of  the  Speci6e 
Belief  Act  for  recovery  of  pos^e-sion  of  a  h  n-e,  of  uhich,  he 
allegedi  he  had  been  forcibly  dispossessed  by  the  d-fendant  on 
the  10th  of  October  1905.  Section  9  of  the  Specific  Belief  Act, 
as  amended  by  Ajt  No.  XII  of  1891,  provides  that  **  if  any 
person  is  dispossessed  without  his  consent  of  immovable  property, 
otherwise  than  in  due  course  of  law,  he  or  any  pennon  claiming 
through  him  may  by  suit  recover  possession  thereof,  notwitlw 
standing  any  other  title  that  may  be  set  op  in  such  suit/'  and 
then  follows  the  proviso  that  ^'  nothing  in  this  section  shall  bar 
any  person  from  suing  to  establish  his  title  to  such  prope:  ty,  and 
to  recover  possession  thereoi"  The  Limitation  Act  provides 
that  such  suit  may  be  brought  within  six  mmths  from  tiie  date 
of  the  dispossession.  It  is  found  by  the  Court  below  that  the. 
plaintiff  was  in  possession  of  the  house  in  question  up  to  the  10th 
of  October  1905,  and  that  upon  that  date  forcible  possession  was 
taken  by  the  def endaut.  It  appears  that  proceedings  were  taken 
under  section  145  of  the  Code  of  Criminal  Procedure  and  an  in- 
vestigation was  made  by  the  Magistrate  for  the  purpose  of 
ascertaining  which  of  the  parties  was  in  possession  at  the  date  of 
the  inbtitution  of  the  proceedings^  and  it  is  fouod  that  at  the  date 
of  the  order  of  the  Court,  viz.,  the  23rd  of  Octoberi  1905|  the 
defendant  was  in  possession.  The  Magistrate's  duty  was  con* 
fined  to  the  ascertainment  of  the  fact  of  possession  at  this  time^ 
9Dd  l>ey'(md  this  and  passing  an  Oder  deoltuing  the  p6i«on  Ho 
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foand  to  be  in  possesion  to  be  entitled  to  po^sef^sion  nntil  evicted         1906 
in  due'eou  se  of  law,  his  duty  ceased.    The  language  of  sub-       Jwala 
section  (4)  of  the  section  is  that   '^  the  Mitgihtrate  s^all  thei),  *• 

without  reference  to  the  merits  of  ihe  claims  .  of  any  of  buch  Pbabad. 
parties  to  a  right  to  possess  the  subject  of  dispute,  peruse  the 
statements  •  •  •  •  and  if  possible  decide  whether  any^  and 
whiohy  of  the  parties  was^  at  the  date  of  the  order  before  men- 
tioned in  buoh  posstssioii  of  the  said  subject,  etc."  Now  it  is 
oonten  led  on  behalf  of  the  applicant  that  iu  view  of  the  order 
of  the  Magistrate  the  plaintiff  was  debaried  from  taking  advan- 
tage of  the  remedy  provided  by  section  9  of  the  Specific  Relief 
Act  and  that  bis  only  remedy  ^as  to  institute  a  huit  in  the  Civil 
Court  to  have  his  title  declared  anl  possession  given  to  him. 
We  are  of  opinion  that  the  criminal  proceedings  in  no  way 
interfered  with  the  light  whioh  the  plaintiff  had  under  the  sec- 
tion of  the  Specific  Relief  Act  to  which  we  have  referred  so 
soon  as  his  possession  was  interfered  with  by  the  defendant. 
As  we  have  pointed  out^  forcible  possession  was  taken  from  him 
on  the  10th  of  October  1905.  We  therefore  think  that  the  Court 
below  rightly  considered  the  evidencei  and  having  come  to  the 
conclusion  that  the  plaintiff  was  in  possession  on  the  10th  of 
October  1905,  and  was  forcibly  ejected  from  such  possession  by 
the  defendant,  was  justified  in  giving  possession  to  the  plaintiff. 
We  should  point  out  that  the  application  in  revision  was  not  a 
proper  remedy  for  the  defendant  under  the  circumstances.    It  "^ 

has  hem  laid  down  over  and  over  again  that  the  Court  will  not 
interfere  in  revision  where  other  remedies  are  open  to  a  party. 
It  was  open  to  the  defendant  to  institute  a  suit  for  declaration 
of  his  title  and  for  possession,  and  he  is  not  debarred  from  ddog 
so  by  the  decree  passed  under  section  9  of  the  Specific  Belief 
Act.  See  Shea  Prasad  Singh  v.  Kastura  Kuar  (1). 
We  dismiss  the  application  with  costs. 

Application  dismi$sed. 

(1)  (1887)  I.  L.  B..  10  A.K  119. 
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M08  FULL  BENCH. 

AfHl «.  

B$for9  Sir  John  8tanl$9,  ItUght,  OhUfJuitiee,  Mr,  Jn9tic0  Sir  Bwrg9  Kmm, 

Mr.  Ju9iie9  Bcmerji,  Mr.  Juitie$  Aikmau  and  Mr.  Juiiioe  BioiardM. 

EMPEROR  V.  TULA  KHAN.* 

Criminal  Proeedur$  Cod$,  90etion9 12Z  and  397— ^f  No.  IX 0/ 1894  (Triion9 

AeiJ,90eiionZ[9)^S$eurity  for  good  hghavionr-^Impritonment  on  failure 

io  find  §$owrii9-^"  Sentenoe/* 

S§1d  that  whert  a  person  it  ordered  by  a  Magistrate  to  be  *' detained  in 
prison**  pending  the  orders  of  tke  Sessions  Jadge  under  section  128  of  the 
Code  of  Criminal  Procedure  such  person  most  be  considered  as  a  person 
undergoing  a  sentence  of  imprisonment  and  not  merely  as  an  under*trial 
prisoner  detolned  in  custody. 

Held  aUo  that  an  order  for  imprisonment  on  failure  to  furnish  security 
for  good  behariour  is  a  "  sentence"  within  the  moaning  of  section  897  of  the 
Code  of  Criminal  Procedure.  Qneen-SmpreM  y,  IHwan  Chand  (1)  referred 
to. 

This  was  a  reference  made  by  the  Sessions  Judge  of  Far- 
mkhabad  under  the  droumstanoes  set  forth  in  the  following 
order:  — 

*'0n  November  14th,  1907,  one  Tula  Khan  was  ordered  by 
M.  Abdul  Jalil,  a  Magistrate  of  the  first  class,  to  furnish 
seoaritj  for  good  behaviour  for  the  term  of  three  years.  The 
order  was  not  quite  in  accordance  with  the  procedure  laid  down 
in  section  123  of  the  Code  of  Criminal  Procedure,  for,  while  it 
contained  a  direction  that  the  case  should  be  submitted  to  this 
Court  for  orders,  it  also  contained  an  illegal  direction  that  in 
default  of  furnishing  security  the  accused  should  be  rigorously 
imprisoned  for  three  years. 

''On  November  27th  Tula  Khan  was  convicted  by  M. 
Mata  Badal,  a  Magistrate  of  the  first  class,  of  ao  offence  under 
section  832  of  the  Indian  Penal  Code  and  sentenced  to  two 
years'  rigorous  imprisonment,  including  three  months'  solitary 
confinement^  and  it  was  ordered  that  this  sentence  should  take 
effect  at  once  and  that ''  the  sentence  which  the  prisoner  is 
undergoing  now''  should  be  carried  oat  after  and  in  addition 
to  the  sentence  under  section  332  of  the  Indian  Penal  Code. 

•  Criminal  Reference  No.  81  of  1908  made  by  W.  H.  Webb,  Sessions  Jodge 
of  Farrnkhabad,  dated  the  aOth  Janoarj  1908^  against  an  order  of  Abdnl  JUil, 
Magistratt  first  elass  of  Farrokhabad,  dated  the  14th  of  NoTomber  1907. 

;  (1)  Punjab  Kec,  1896,  Cr.  J.,  p.   6. 
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''This  order  was  donbly  improper,  for  in  the  first  place  Tula         1908 
Khan  was  not  andergoing  any  legal '  sentence  '  of  imprisonment      bmpieob" 
at  the  time,  but  was  merely  being  detained   in  prison  pending  •• 

the  orders  of  this  Court  under  section  123  of  the  Code  of  Khan. 
Criminal  Procedure,  and  in  the  second  place  M,  Mata  Badal  had 
DO  jurisdiction  whatever  to  determine  the  date  from  which  the 
so-called  sentence  should  take  eSect.  All  that  he  could  do  was 
to  direct  that  the  sentence  under  section  332  of  the  Indian  Penal 
Code  should  take  effecb  at  once,  unless  the  accused  were  already 
undergoing  a  sentence  of  imprisonment,  in  which  case  the 
sentence  under  section  332  of  the  Indian  Penal  Code  must 
necessarily  {vide  section  397  of  the  Code  of  Criminal  Procedure^ 
commence  at  the  expiration  of  the  imprisonment  to  which  die 
aocu^ed  bad  been  previously  sentenced. 

"On  December  7th,  1907,  this  Court  approved  the  order  of 
M.  Abdul  Jalil  directing  the  accused  to  furnish  security  for  a 
period  of  three  years,  and  ordered  that  in  the  event  of  his 
failing  to  furnish  the  required  security  he  should  be  rigorously 
imprisoned  for  three  years  with  effect  from  the  date  of  the 
Magistrate's  order.  This  Court  was  unaware  of  the  fact  that  the 
accused  had  meanwhile  been  sentenced  to  a  term  of  imprisonment 
under  section  332  of  the  Indian  Penal  Code.  Had  it  been 
aware  of  that  faot^  this  Court,  in  exercise  of  the  wide  powers 
conferred  by  section  123  (3)  of  the  Code  of  Criminal  Procedure 
and  in  vie^  of  the  powers  conferred  on  the  Magistrate  by  section 
120  (2)  of  the  Code  of  Criminal  Procedure,  would  have  directed 
that  the  period  for  which  security  was  to  be  given  should 
oommence  on  the  expiration  of  the  sentence  und(  r  section  332 
of  the  Indian  Penal  Code. 

*^  I  now  submit  the  records  of  both  cases  to  the  Hon'ble 
High  Court  with  the  recommendation  that  the  order  of  M. 
Abdul  Jalil  directing  Tula  Eban  to  be  rigorously  imprisoned 
for  three  years  in  default  of  furnishing  security,  and  the  order 
of  M.  Mata  Badal  in  regard  to  the  execution  of  that  illegal 
sentence  be  set  aside  as  ultra  vires  and  of  no  effect,  and  that  the 
order  of  this  Court  be  so  modified  as  to  require  Tula  Khan  to 
furnish  security  for  three  years  with  effect  from  the  expiration 
of  bis   sentence  under  section  832  of  tie  Indian  Penal  Code^ 
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defaoll    to    be      rigorougly     im prisoned    for    three 


in 

1  yf 


and 
years. 

The  reference  was  by  order  of  the  Chief  Ja'-tice  lai  1  before 
a  Full  Bench  of  the  Court  for  diep  sal. 

The  Go  einniODt  Advocate  (Mr.  A.  E  Byve8)y  fur  the 
Crown, 

la  thi'5  case  two  questional  arihe— (1)  wh<t'er  the  words 
^'detaioed  in  prison''  in  sub-section  (2)  of  section  123  of  the  Code 
of  Criminal  Procedure  are  equivalent  to  imprisonmert  in  jail 
or  to  detention  in  custody,  and  (2)  if  the  former,  ie.,  imprison- 
ment, do  the  pr  /visions  of  section  397  of  the  Code  apply  to  the 
case  of  a  person  imprisoned  in  default  of  furnishing  security 
who  is  subsequently  convicted  and  sentenced  to  imprisonment 
for  an  offence  ? 

The  words  'Metwied  in  prison"  occur  twice  in  section 
128.  They  ma^t  mean  the  same  thing  in  each  instance.  In 
sub-section  (])  the  words  must  be  taken  to  be  equivalent  to 
'^imprisonment/'  otherwise  sub-sections  (5)  and  (6)  can  have 
no  meaning.  Consequently  in  sub-section  (2)  the  warrant 
which  the  Magistrate  is  bound  to  issue  that  a  person  on  failure  to 
give  security  be  detained  in  prison  pending  the  orders  of  the 
higher  tribunal  to  which  the  records  must  be  submitted  must  be 
a  warrant  of  imprisonment,  either  rigorous  or  simple  as  the 
Magistrate  sees  fit.  See  al^o  the  definition  of  '^  convicted 
criminal  prisoner''  in  section  3  (3)  of  A.et  No.  IX  of  1894  and 
section  2/  of  the  same  Act  as  to  the  difference  drawn  between  a 
convicted  pri«oner  and  an  nnder-trial  pri-oner.  Throughout 
Chapter  VIII  of  Jthe  Code  of  Criminal  Procedure  where  deten- 
tion in  hawalat  is  indicated  the  word  used  is  *^  custody" — vide 
section  107,  for  example. 

The  whole  of  the  proceedings  under  section  123  (2)  are  more 
analogous  to  what  ^appen^  when  a  Court  of  Session  condemns  an 
accused  to  death  and  submits  the  record  for  confirmation  of  the 
geiitence  to  the  High  Court  than  to  the  ca^^e  of  a  Magistrate 
committing  an  accused  per«son  for  trial  to  the  Court  of  Session. 

There  is  no  reason  why  a  Magistrate,  who  must  be  either  a 
District  Magistrate,  Presidency  Magistrate,  or  Magistrate  of  the 
first  class  specially  empowered  by  the  Local  Government^  who 
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after  a  regular  trial  comes  to  the  oonelusion  that  if  security  Is  not         190s 
forthcoming  the  person  from  whom  it  has  been  demanded  should      kicpibob 
be  imprisoned,  should  not  be  able  to  send  that  person  at  once  to  «• 

jail,  if  he  thinks  a  period  of  imprisonment  exceeding  one  year        Khak. 
is  necessary,  seeing  that  he  has  full  power  to  order  imprisonment 
up  to  one  year. 

The  cases  oi  Queen-Empresa  v.  Jafar  (1)  and  Emp&ror  v. 
Jawahir  (2)  do  not  touch  the  question.  They  only  decide  that 
the  Magistrate  under  the  second  clause  of  section  123  cannot 
order  imprisonment  for  three  years. 

The  proviso  to  sub-section  (3)  indicates  that  finy  period  of 
imprisonment  already  undergone  in  obedience  to  the  Magistrate's 
ad  interim  order  shall  be  taken  into  account  by  the  Oourt  of 
Session,  so  that  in  no  event  can  the  term  exceed  three  years. 

If  then  ^'detained  in  prison''  in  sub-section  (2)  is  equivalent 
to  imprisonment,  it  seems  to  follow  that  a  person  so  detained  is 
undergoing  a  sentence  of  imprisonment  within  the  meaning  of 
section  397.  It  is  submitted  that  the  case  in  the  Punjab  Record 
for  1895  {Diwan  Ghand)  was  wrongly  decided. 

Section  120  does  not  help.  The  opening  words  of  that  sec- 
tion have  apparently  been  overlooked  by  ^the  Punjab  Court. 
Section  120  dnly  applies  to  persons  sentenced  to  or  undergoing 
imprisonment  at  the  time  when  an  order  under  section  106  or 
section  118  is  passed  and  does  not  refer  to  the  stage  reached  by 
section  123. 

Besides,  this  ruling  reads  into  section  397,  words  which  are 
not  there.  In  section  397  the  words  "  sentence  of  imprisonment " 
alone  are  used,  not  ^^ sentence  for  an  offence"  or  <^ on  conviction 
for  an- offence."  Compare  sections  400  and  398«  Section  400 
clearly  would  apply  to  a  person  undergoing  imprisonment  in 
default  of  security. 

If  section  397  does  not  apply,  then  a  person  undergoing  rigo- 
rous imprisonment  for  default  in  furnishing  security  could  with 
impunity  commit  other  offences. 

Staklet,  C.  J. — This  case  raises  the  question   whether  a 
person  required  to  execute  a  bond  with  sureties  for  his  good 
behaviour  under  Fcction  110  of  the  Code  of  Criminal  Procedure 
(1)  Weekly  Notes,  1899,  p.  161.        (2)  Weekly  Notes,  X908,  p.  38, 

47 
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.1906         and  the  succeeding  eections  for  a  period   exceeding  one  year 

jjj^pj^ojj      musj,  pending  the  orders  of  the  Sessions  Judge  or  High  Court, 

••  as  the  case  may  be,  under  section  123,  be  regarded  as  a  prisoner 

Khajt.       -conyioted   of    an  offence  and  imprisoned    accordingly,  or  be 

merely  detained  in  custody  as  an  under-trial  prisoner. 

Tula  Ehan  was  on  the  14th  of  November  1907  ordered 
under  section  118  of  the  Code  of  Criminal  Procedure  to  give 
security  for  his  good  behaviour  for  a  period  of  three  years,  and  in 
default  of  his  doing  so  was  ordered  to  undergo  rigorous  impri- 
sonment for  that  period.  Later  on,  namely,  on  the  27th  of 
November  1907  he  was  convicted  of  an  ofience  punishable 
under  section  332  of  the  Indian  Penal  Code  and  sentenced 
iherefor  to  two  years'  rigorous  imprisonment  to  take  effect  forth- 
with. The  order  of  the  Magistrate  of  the  14th  of  November 
1907  was  maintained  by  the  Sessions  Judge  on  the  7th  of 
December  1907. 

Two  questions  then  ari^e. 

The  first  is  whether  in  the  interval  between  the  14th  of 
November  1907,  the  date  of  the  Magistrate's  order,  and  the  7th 
of  December  1907,  the  date  of  the  order  of  the  Sessions  Judge, 
Tula  Kb  an  was  to  be  regarded  as  a  prisoner  undergoing  a  sen- 
tence of  imprisonment  or  merely  an  under-trial  prisoner  detained 
in  custody. 

The  second  is  whether  under  the  circumstances  the  sentence 
of  imprisonment  passed  upon  him  for  the  offence  punishable 
under  section  332  is  to  commence  at  the  expiration  of  the  impri- 
sonment ordered  by  the  Magistrate  and  maintained  by  the 
Sessions  Judge. 

Otning  to  the  looseness  of  the  language  used  in  the  sections  of 
the  Code  dealing  with  this  matter,  the  question  is  not  free  from 
difficulty.  Section  123  (1)  provides  that  if  any  person  ordered 
to  give  security  under  section  118  does  not  give  such  security  on 
or  before  the  date  on  which  the  period  for  which  such  security  is  to 
be  given  commences,  he  shall,  except  in  the  case  mentioned  in  sub- 
section (2)  of  the  section,  be  committed  to  prison^  or  if  he  is 
already  in  prison,  be  detained  in  prison  until  such  period  expires, 
or  until  within  such  period  he  gives  the  security  to  the  Court 
or  Magistrate  who  made  the  order  requiring  it.    Sub-section  (2) 
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provides  that  when  such  person  has  been  ordered  bj  a  Magis- 
trate to  give  security  for  a  period  exceeding  one  year,  such 
Magistrate  shall,  if  such  person  does  not  give  such  security,  issue  a 
warrant  directing  him  to  be  detained  in  prison  pending  the  orders 
of  the  Sessions  Judge  or  High  Court  as  the  case  may  be.  Then 
sub-section  (3)  provides  that  the  Court,  that  is,  the  Sessions  Judge 
or  High  Court,  as  the  case  may  be,  after  examining  the  proceed- 
ings and  requiring  from  the  Magistrate  any  further  information  or 
evidence  which  it  thinks  necessary^  shall  pass  such  orders  in  the 
case  as  it  thinks  fit, 

I  have  no  doubt  that  the  words  ^'  committed  to  prison  ''  in 
sub-section  (1)  are  equivalent  to  a  sentence  of  imprisonment  and 
do  not  merely  mean  "  committed  to  custody/'  In  the  succeed- 
ing portion  of  the  section  the  words  ^'  if  he  is  already  in  prison  '' 
give  an  indication  of  the  meaning  of  the  words  '^  committed  to 
prison.*'  They  imply  that  the  party  is  undergoing  imprisonment, 
and  the  succeeding  words    '^  be  detained  in  prison  ''  seem  neces- 

^  sarily  to  mean  that  the  imprisonment  which  the  party  is  already 
undergoing  shall  be  continued.  This  meaning  derives  support 
from  sub-section  (6),  which  provides  that  imprisonment  for 
failure  to  give  security  for  good  behaviour  may  be  rigorous  or 
simple.  This  sub-8e<jtion  gives  us  an  insight  into  the  mind  of 
the  Legislature  and  indicates  the  meaning  attributed  by  it  to  the 
words  "  committed  to  prison  **  or  "  detained  in  prison.'*     In  sec- 

.  tion  3  (3)  of  Act  No.  IX  of  1894  (the  Prisons  Act),  which  gives 
a  definition  of  convicted  criminal  prisoners,  we  find  that  a  person 
ordered  to  give  security  for  good  behaviour  under  the  bad  liveli- 
hood sections  of  the  Code  is  included  in  the  term.  This  is  an  Act 
in  pari  materidy  and  may  be  looked  to  in  determining  the  lang- 
uage of  the  sections  with  which  we  are  dealing. 

Then  we  come  to  sub-section  (2),  in  which  fall  the  words 
which  we  are  called  upon  to  interpret.  It  provides  for  the  case 
in  which  a  person  has  been  ordered  by  the  Magistrate  to  give 
security  for  a  period  exceeiling  one  year,  and  directs  the  Magis- 
trate^ if  such  person  does  not  give  the  security,  to  *^  issue  a 
warrant  directing  him  to  be  detained  in  prison  pending  the  orders 
of  the  Sessions  Judge  •  •  •  .  ''  Are  the  words  "  detained  in 
prison  ^'  equivalent  to  imprisonment^  or  do  they  merely  mean 


1908 
Empxbob 

Khan. 


Digitized  by  VjOOQ IC 


340  THB  INDIAK  LAW  REPORTS,  [VOL.  Xxi. 

1908         "detained  in  custody"  as  an  under-trial  piisoner  ?    As  used 

"^ in  snb-seotion   (1)  they  must,  as  I  Lave  attempted  to  show, 

«•  be  regarded  as  equivalent  to  imprisomneDl,   and  there   seems 

Khak.  to  be  no  good  reason  why  they  should  not  have  a  similar 
meaning  in  this  sub-section.  It  would  be  contrary  to  the 
principles  of  interpretation  to  assign  a  difierent  meaning  to 
the  same  words  when  used  in  an  Act  of  the  Legislature,  and 
particularly  so  when  they  occur,  as  here,  in  the  same  sec- 
tion. In  view  then  of  the  language  of  the  section,  I  think  that 
the  Legislature  intended  that  a  person  failing  to  give  security  for 
his  good  behaviour  should  be  liable  to  imprisonment^  either 
simple  or  rigorous,  and  that  in  a  case  to  which  sub-section 
(2)  applies  such  imprisonment  should  have  effect,  pending  the 
orders  of  the  Sessions  Judge,  from  the  date  on  which  the 
warrant  of  the  Magistrate  directing  detention  in  prison  has 
been  executed. 

I  now  come  to  the  second  question;  that  is,  whether  Tula 
Khan  was  undergoing  a  kenteuce  of  imprisonment  within  the 
meaning  of  section  897  of  the  Code  when  the  sentence  was  passed 
upon  him  for  the  offence  punishable  under  section  332.  In  other 
words,  whether  the  last  mentioned  sentence  is  to  be  treated  as 
commencing  at  the  expiration  of  the  imprisonment  ordered  by 
the  Sessions  Judge.  It  seems  to  me  to  follow  as  a  corollary  to 
the  answer  which  I  would  give  to  the  fir6t  question  that  section 
897  is  applicable.  The  order  of  the  Sessions  Judge  cannot  be 
regarded  otherwise  than  as  amounting  to  a  sentence  of  imprison- 
ment|  if  the  words  "  committed  to  prison  '^  or  ^*  detained  in 
prison  *'  mean  imprisonment.  I  would  therefore  answer  this 
question  in  the  affirmative. 

Knoz,  J.— -I  have  bad  the  advantage  of  reading  and  consider- 
ing the  judgment  of  the  learned  Chief  Justice.  I  need  say  no 
more  than  that  I  concur. 

Banebji,  J. — ^Two  questions  arise  in  this  case. 

(1)  When  a  person  has  Keen  ordersd  by  a  Magistrate  to  give 
security  for  his  good  behaviour  for  a  period  exceeding  one  year 
and  that  person  does  not  give  such  security,  is  the  Magistrate 
competent  to  iesue  a  warrant  for  bis  imprisonment  simple  or 
rigorous  ?  and 
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(2)  Is  an  order  of  imprisonment  for   failure  to  give  security  igog 

for  good  behaviour  a  sentence  within  the  meaning  of  section   397      bmpebob 

of  the  Code  of  Criminal  Procedure  ?  „«'• 

Tula. 
As  regards  the  first  question.it  is  obvious  that  the  Magistrate        Khav. 

has  no  authority  in  a  case  to  \?hich  sab-section  (2)  of  section  123 
of  the  Code  of  Criminal  Procedure  applies  to  order  the  person 
who  has  failed  to  give  security  to  be  imprisoned  for  three  years 
or  any  other  specific  period.    He  is  only   competent  under  that 
sub-section  to  issue  a  warrant  directing  such   person  '^  t3  be  de- 
tained in  prison  ^'  pending  the  orders  of  the  Sessions  Judge  or 
the  High  Court  as  the  case  may  be.    The  order  of  the  Magistrate 
in  this   case  directing  Tula  Khan    to  be   rigorously   imprisoned 
for   three  years  is  therefore  clearly   illegal.     The  question  is 
whether  the  Magistrate  was  competent  to  order  Tula  Khan  to  be 
kept  in  simple  or  rigorous  imprisonment  pending  the  orders  of 
the  Sessions  Judge, .  or  whether  he  could  only  direct  Tula  Khan 
to  be  detained   in  custody  as  an  under-trial  prisoner  pending 
such  orders.     The  answer  to  this  question  depends  on  the   mean- 
ing to  be  attribut-ed  to  the  words  ^^  detained  in  prison  '^  in  that 
sub-section.    Do  those  words  mean  imprisonment^  or  simply  deten- 
tion in  custody  ?    The  matter  is  not  free  from  difficulty^  and  I 
must  confess  that  I  was  at  first  inclined  to  hold  that  the  Legis- 
lature intended  the  detention  to  be  detention  in  custody  only^  as 
the  Magistrate  is  not  the  authority   which  has  to  make  the  final 
order  for  imprisonment  in  the  case,  and  that  order  must  emanate 
from  the  Court  of  the  Sessions  Judge.    No  doubt  could  have 
arisen  in  the  matter  4iad  the  Legislature  employed  the  same 
language  in  sub-section  (2)  as  it  has  used  in  sub  section  (1),  and 
had  sub-section  (2)  provided  that  the  Magistrate  should  issue  a 
warrant  directing  the  person  who  has  failed  to  give  security  to 
be  committed  to  prison^  or  if  he  b  already  in  prison  to  be ''  detain- 
ed in  prison  '^  pending  the  orders  of  the  Sessions  Judge.    How- 
ever, we  have  the  fact  that  the  same   words,   namely,  ^^  detuned 
in  prison  ^*  are  used  in  both  the  sub-sections.    There  can  be  no 
doubt  that  in  sub-section  (1)  those  words  mean  imprisonment| 
which  may  under  sub-section  (6)  be  either  rigorous  or  simple. 
When  the  Legislature  uses  the  same  words  in  another  clause  of 
the  same  section  we  must  presume  that  it  does  so  in  the  same 
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1906         sense^  and  therefore  ''  detention  in  prison  "  in  sub-section  (2) 
Ehpebob      inust  be  held   to  mean  imprisonment^  as  in  the  first  sab-section. 
^'  This  construction  maj  in  some  instances  result  in  hardship  :  for 

Khak.  instance^  where  a  person  ordered  by  the  Magistrate  to  furnish 
security  for  good  behaviour  for  a  period  of  three  years  is  found  by 
the  Sessions  Judge  to  be  a  person  who  should  not  have  been  order- 
ed to  give  security,  he  will  have  suffered  imprisonment  before  the 
final  order  in  the  case  was  made.  This,  however,  may  happen 
in  many  cases  of  conviction  by  a  subor(1inate  Court.  That  the 
Legislature  intended  the  words  *'  detained  in  prison  ^'  to  mean 
imprisonment  and  not  mere  detention  in  custody  also  appears 
from  the  fact  that  in  section  107  it  uses  the  words  '<  detain  in 
custody,''  and  this  conclusion  finds  some  support  from  the  defini- 
tion of  a  **  convicted  criminal  prisoner  "  in  the  Prisons  Act  (No. 
IX  of  1894).  I  must  therefore  hold  that  when  a  person  ordered 
by  a  Magistrate  to  give  security  for  good  behaviour  for  a  period 
exceeding  one  year  does  not  give  such  security  the  Magistrate  fs 
not  competent  to  order  such  person  to  be  imprisoned  for  the 
period  for  which  he  has  been  ordered  to  give  security,  but  should 
is£ue  a  warrant  directing  him  to  be  detained  in  simple  or  rigorous 
imprisonment,  as  the  Magistrate  may  determine,  pending  the 
orders  of  the  Sessions  Judge  or  the  High  Court  as  the  case  may 
be.  I  may  observe  that  this  question  was  neither  raised  nor  de- 
cided in  Queen^Empresa  v.  Jafar  (1)  and  Emperor  v.  Jawahir 
(2),  which  are  the  only  cases  bearing  on  the  point  to  which  our 
attention  was  invited. 

Upon  the  second  question,  namely,  whether  an  order  of  im« 
prisonment  in  default  of  giving  security  for  good  behaviour  is  a 
sentence  within  the  meaning  of  section  B97, 1  entertain  some 
doubts.  A  sentence  of  imprisonment^  ordinarily  implies  pun- 
ishment for  an  offence  committed,  and  therefore  imprisonment 
for  failure  to  furnish  security  cannot  be  regarded  as  a  sentence  in 
the  ordinary  sense  of  that  word.  There  is  much  force  in  the 
reasoning  by  which  the  judgment  of  the  Punjab  Chief  Court  in 
the  case  of  Qibeen-Empreas  v.  Dlwan  Gkand  (3)  is  supported* 
It  seems,  however^  that  the  Legislature  used  the  word  '^  sentence '^ 

(1)  Weekly  Notes.  1899.  p.  151.        (2)  Weekly  Notes,  1903,  p.  28. 
(8)  Punjab  Rec,  1896,  Cr.  J.,  p.  45. 
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ill  Bection  397  in  a  wide  sense.    If  it  were  held  that  the  word         1909 
did  not  include  imprisonment  in  default  of  furnishing  security,  ~  empbboe 
a  person  undergoing  such  imprisonment  may  practically  escape  « 

punishment  for  an  oflfence  of  which  he  may  be  subsequently  con-        khin 
vioted.    Section  120  of  the  Code  of  Criminal  Procedure  cannot 
apply  to  such  a  case,  and  surely  it  could  never  have  been   intend- 
ed that  he  should  go  unpunished.     I  would  therefore  answer  the 
second  question  in  the  affirmative. 

AiKMAN,  J. — A  Magistrate  of  the  first  class  ordered  one  Tula 
Khan  to  give  security  for  his  good  behaviour  for  a  period  exceed- 
ing one  year.  The  security  not  having  been  given,  the  Magis- 
trate, under  the  provisions  of  section  123  (2)  of  the  Code  of 
Criminal  Procedure,  forwarded  the  case  to  the  Sessions  Judge  for 
orders.  In  the  earlier  part  of  his  order  the  Magistrate  directed 
that  in  default  of  furnishing  security  Tula  Khan  should  undergo 
rigorous  imprisonment  for  three  years.  This  part  of  the  Magis- 
trate's order  was  clearly  wrong.  At  the  conclusion  of  his  order, 
however,  he  directs  that  pending  the  order  of  the  Sessions  Judge, 
the  accused  should  undergo  imprisonment. 

The  Magistrate's  order  was  passed  on  the  14th  November 
1907. 

On  the  7th  December  1907  the  learned  Sessions  Judge,  being 
satisfied  ^^  that  the  accused  is  an  habitual  thief  and  extortioner 
and  that  he  is  so  desperate  and  dangerous  as  to  render  his  living 
at  large  hazardous  to  the  community,''  directed  that  in  the  event 
of  his  failing  to  furnish  the  security  he  be  rigorously  imprisoned 
for  the  term  of  three  years  with  effect  from  the  date  of  the  Ma- 
gistrate's order. 

In  the  interval  between  the  date  of  the  Magistrate's  order 
aud  the  date  of  the  Sessions  Judge's  order  Tula  Khan  was  con- 
victed, on  the  27th  November  1907,  by  another  Magistrate  of 
an  offence  punishable  under  section  332  of  the  Indian  Penal 
Code,  and  was  sentenced  to  two  years' rigorous  imprisonment. 
The  Magistrate  directed  that  this  sentence  should  take  effect  at 
once  and  that  the  accused  should  subsequently  undergo  the  impri- 
sonment consequent  on  his  failure  to  furnish  security.  No 
appeal,  we  are  informed,  has  been  preferred  by  the  accused 
against  this  conviction  and  sentence. 
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xgos  The  learned  Sessions  Jadge  has  snbndtted  the  case  to  tills 

CJourt  with  the  recommendation — let,  that  that  portion  of  the 
9.  order  of  the  Magistrate,  dated  14th  November    1907,    which 

Kh^«  directs  Tula  Khan  to  be  rigorously  imprisoned  for  three  years 
in  default  of  famishiog  security  should  be  set  aside  ;  2nd  that 
the  order  of  the  Magistrate,  dated  27th  November  1907,  in 
regard  to  the  execution  of  the  sentence  under  section  832  of  the 
Indian  Penal  Code,  should  also  be  set  aside ;  and  3rd,  that  his 
own  order  of  the  7th  December  1907  directing  the  period  of 
imprisonment  in  default  of  furnishing  security  to  run  from  the 
14th  November  1907  should  be  modified,  and  that  it  should  be 
directed  that  the  period  for  which  Tula  Ehan  is  to  furnish 
security  and  the  imprisonment  in  default  should  run  from  the 
expiration  of  the  sentence  under  section  332,  Indian  Penal  Code. 

With  regard  to  the  first  recommendation  I  think  it  is  only 
necessary  to  point  out  the  mistake  the  Magistrate  made  in  his 
order  of  14th  November  1907  as  the  order  of  the  Sessions  Judge, 
dated  the  7th  December  1907  is  now  the  operative  order. 

The  seoond  and  third  recommendations  of  the  learned  Judge 
raise  a  more  difficult  question.  The  answer  to  it  depends  upon 
the  answer  to  the  question  whether  Tula  Khan  when  he  was 
sentenced  to  imprisonment  under  section  332,  Indian  Penal  Code, 
was  '^  a  person  already  undergoing  a  sentence  of  imprisonment '' 
within  the  meaning  of  section  397  of  the  Code  of  Criminal  Pro- 
cedure so  as  to  render  the  provisions  of  that  section  applicable. 

I  think  this  question  must  be  answered  in  the  affirmative. 
Section  123  (2)  of  the  Code  of  Criminal  Prjoedure  directs  that 
when  a  person  ordered  by  a  Magistrate  to  give  security  for  a 
period  exceeding  one  year  fails  to  give  the  security  required,  the 
Magistrate  shall  '^  issue  a  warrant  directing  him  to  be  detained 
in  prison  pending  the  orders  of  the  Sessions  Judge/'  I  think  it 
cannot  be  denied  that  a  person  detained  in  prison  under  such  a 
warrant  is,  during  the  period  of  his  detention,  undergoing 
"  imprisonment  for  failure  to  give  security.*' 

The  provisions  of  sub-sections  (5)  aud  (6)  contain  directions 
as  to  the  nature  of  the  imprisonment  in  such  a  case  and  clearly 
indicate  that  a  person  *^  detained  in  prison  "  .under  sub-section 
(2)  is  in  a  very  different  position  from  a  person  awaiting  his  trial 
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for  an  offenoo.  The  warrant  issued  in  the  latter  case  is  a  warrant 
eommittiDg  him  to  "  custody  " — vide  section  220  of  the  Code  of 
Criminal  Procedure. 

The  Prisons  Act,  1894,  draws  a  distinction  between  a  "  con- 
victed criminal  prisoner ''  and  an  *•  unconvicted  criminal  prisoner" 
and  section  3  (3)  of  that  Act  declares  that  the  expression 
"  convicted  criminal  prisoner  "  includes  a  person  detained  in  pri- 
son under  Chapter  VIII  of  the  Code  of  Criminal  Procedure,  the 
chapter  in  which  section  123  occurs.  I  think  it  is  clear  from  the 
language  both  of  the  Code  of  Criminal  Procedure  and  of  the 
Prisons  Act,  1894,  that  the  Legislature  considers  that  a  person 
who  is  ordered  to  be  "  detained  in  prison  "  for  failure  to  give 
security  occupies  a  very  different  position  from  a  person  who  is 
under  trial.  I  hold  that  a  Magistrate  who  under  section  123  (2) 
orders  a  person  who  has  failed  to  furnish  security  for  his  good 
behaviour  to  be  detained  in  prison  pending  the  orders  of  the 
Sessions  Judge  thereby  sentences  the  person  to  impriFonmen^| 
which,  under  sub-section  (6),  may  be  rigorous  or  simple  as  the 
Magistrate  directs.  The  proviso  to  section  123  (3)  enacts  that 
the  period  for  which  any  person  is  imprisoned  for  failure  to  give 
security  shall  not  exceed  three*  years.  In  the  present  case  the 
learned  Sessions  Judge  therefore  very  properly  ordered  that  the 
period  of  three  years  for  which  Tula  Khan  was  to  be  imprisoned 
in  the  event  of  his  failing  to  furnish  security  was  to  have  effect, 
not  from  the  date  of  his  own  order,  but  from  the  date  of  the 
Magistrate's  order.  I  hold  then  that  when  Tula  Khan  was 
sentenced  for  the  offence  under  section  332,  Indian  Penal  Code, 
he  was  a  person  '^already  undergoing  a  sentence  of  imprison- 
menf  within  the  meaning  of  section  397  of  th'e  Code  of  Criminal 
Procedure,  It  will  be  noted  that  in  section  397  the  words  ^*  fpr 
any  offence  "  which  we  find  in  section  399  after  the  word  "  im- 
prisonment ''  do  not  occur.  If  they  did,  it  would  be  impossible 
to  hold  that  section  397  applies  to  the  pre>ent  case.  For  the 
reasons  given  above  I  hold  that  section  397,  Code  of  Criminal 
Procedui'e,  applies,  to  this  case.  I  cannot  therefore  accept  the 
learned  Judge's  second  and  third  recommendation?.  I  would 
allow  the  order  of  the  learned  Sessions  Judge,  dated  7th  December 
I907j  to  stand,  but  would  modify  the  order  of  the  MagisfcratQ, 
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1908         dated  27th  November  1907/ bj  setting  aside  so  maoh  of  it  as 

ExpiBOB      directed  that  the  sentence  under  section  S32|  Indian  Penal  Code, 

«-  should  take  e£Fect  forthwith^  and  in  lieu  thereof  direct  that  that 

Khav,        sentence  shall  commence  at  the  expiration  of  the  imprisonment 

adjudged  to  him  (Cf.  Form  XIV,  Sch.  7,  Code  of  Criminal 

Procedure)  owing  to  bis  failure  to  furnish  seoarity  for  his  good 

behaviour. 

RiGHABBS^  J. — The  first  question  which  arises  is  the  mean- 
ing of  the  expression  <'  detained  in  prison ''  in  section 
123^  sub-section  (2)  of  the  Code  of  Criminal  Procedure.  In 
other  words^  should  a  Magistrate  after  he  has  ordered  a  person  to 
give  security  under  section  106  or  section  118|  and  after  that 
person  has  failed  to  give  security^  issue  a  warrant  directing  the 
person  to  be  kept  in  rigorous  or  simple  imprisonment  pending 
theordersof  the  Sessions  Judge^or  should  the  warrant  simply 
direct  that  that  person  should  be  kept  in  custody?  The  i^rgu« 
^ent  in  favour  of  the  latter  construction  is  that  the  position  of 
the  person  named  in  the  warrant  is  analogous  to  the  position  of 
an '^under-trial'' prisoner;  that  the  Magistrate  has  no  power  to 
order  the  person  to  be  imprisoned  because  the  final  order  must 
be  made  by  the  Sessions  Judge^  who  may  possibly  discharge  the 
accused  altogether. 

Clause  (1)  provides  that  on  failure  to  give  security  in  the 
case  of  a  person  ordered  to  give  such  security  for  a  period  not 
exceeding  one  year  the  Magistrate  shall  commit  the  person  to 
prison^  or  if  the  person  is  already  in  prison  shall  detain  him  in 
prison. 

Clause  (5)  provides  that  imprisonment  for  failure  to  give 
*      security  for  keeping  the  peace  shall  be  simple. 

Clause  (6)  provides  that  imprisonment  for  failure  to  give 
security  for  good  behaviour  may  be  rigorous  or  simple. 

Section  8  (3)  of  Act  IX  of  1894  includes  in  the  definition  of 
'^  convicted  criminal  prisoner "  any  person  detained  in  prison 
under  the  provisions  of  Chapter  VIII  of  the  Code  of  Criminal 
Procedure. 

Beading  clauses  (1)^  (5)  and  (6)  of  section  123  together^  it 
is  perfectly  clear  that  a  person  who  has  been  ordered  to  give 
security  by^  a  Magistrate  for  a  period  not  exceeding  one  year. 
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and  who  has  failed  to  give  such  secoritj,  must  be  imprisoned         igce 
with  either  simple  or  rigoroos  imprisonment.  Empebob 

Had  clause  (2);  after  the  words  *^  warrant  directing  him/'  •• 

read  ^^ to  be  committed  to  prisoner  to  be  detained  in  prison/^  Khait. 
that  is  to  saji  had  the  same  mode  of  expression  been  adopted  in 
clause  (2)  as  in  clause  (1)  there  would  be  no  difiScnlty.  The 
change  of  expression^  no  doubt|  creates  some  ambiguity.  I;  how- 
ever^ think  that  if  the  expression  ^'  detained  in  prison  ^'  in  clause 
(1)  means  detained  in  simple  or  rigorous  imprisonment^  the  same 
expression  in  clause  (2)  must  have  the  same  meaning.  This 
view  is  strengthened  by  the  definition  of  ^^  convicted  criminal 
prisoner*'  to  which  I  have  already  referred,  and  also  by  a  com- 
parison with  clauses  (3)  and  (4)  of  section  107,  where  the  expres- 
sion '^ detaining  such  person  in  custody''  and  '' detain  such 
person  in  custody  "  are  used.  I  do  not  think  that  the  argument 
based  on  the  supposed  analogy  of  a  person  ordered  to  give  secu- 
rity for  a  period  exceeding  one  year  with  an  under-trial  prisoner 
is  sound.  A  particular  class  of  Magistrate  is  prescribed  by  the 
Code  for  holding  the  inquiry  which  must  be  held  before  an  order 
under  section  123  is  passed  :  it  is  such  a  Magistrate  who  must 
always  adjudicate  whether  or  not  the  person  is  a  person  from 
whom  security  ought  to  be  demanded.  If  security  is  only 
to  be  demanded  for  one  year  the  Magistrate  makes  a  complete 
order.  It  is  Oiily  when  the  Magistrate  has  ordered  the  person 
to  give  security  for  a  period  exceeding  one  year,  and  the  person 
has  failed  to  give  such  security,  that  the  proceedings  are  to 
be  laid  before  the  Sessions  Judge.  If  the  Legislature  has  given 
power  to  the  Magistrate  to  send  a  person  to  rigorous  or  simple 
imprisonment  whom  he  has  found  to  be  a  person  from  whom 
security  should  be  demanded  for  one  year,  I  can  see  no  reason 
why  he  should  not  have  power  to  send  a  person  to  like  imprison- 
ment whom  he  has  found  to  be  a  worse  and  more  dangerous  char- 
acter. The  imprisonment  should  of  course  be  only  as  provided 
by  sectioui  that  is,  pending  the  orders  of  the  Sessions  Judge. 

On  the  second  question  I   agree  with  the  judgment  of  the 
learned  Chief  Justice. 

By  the  Coubt. — The  order  of  the  Court  is  that  the  order  of 
Mf  Abdul  Jalil|  dated  14th  November  1907^  in  so  far  as  it  directs 
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1908         Tula  Khan   to  be  rigorously  imprisoned  for  three  years  be  Eefc 

ExpiBOB      ftside;  that  the  said  order  be  altered  into  one  directing  the 

9i  detention  of  Tula  Khan  in  rigorous  imprisonment  pending  the 

Khav.        orders  of  the  Sessions  Judge ;  that  the  order  of  the  Sessions  Judge 

dated  7th  December  1907  be  aflBrmed,  and  that  the  order  of  M. 

Mata  Badal  dated   27th   November   1907   be  modified  to  this 

extent  that  the  sentence  passed   by  him   on  Tula  Khan  under 

section  332  of  the  Indian  Penal  Code  do  take  e£Eect  from  the 

date  of  the  expiration  of  Tula  Khan's  imprisonment  for  failure 

to  give  security  for  his  good  behaviour. 


,  1908  APPELLATE  CIVIL. 

Ajpril  27.  

Be/ore  Mr,  Jutiice  Aikman  and  Mr,  Ju9t%c$  Griffin^ 
HAN  WANT  SINQH  and  othbbb  (Applicakts)  o.  BAM  GOPAL  SINGH 

AND  0THBB8  (OpPOBITB  PaBTIBB)  * 

Civil  ^ocedure  Codi,  sections  367,  588(18)— Dt^pu^e  as  to  who  is  the  legal 

representative  of  a  deceased  appellant — AppeaU 

Held  on  %  construction  of  section  367   of  the  Code  of  Civil  Procedure 

that  a  dispute  as  to  who  is  the  legal  representative  of  a  deceased  appellant  is 

not  confined    to  the  case    of    rival    claimants    to    represent    the  deceased. 

Subhayya  v.  Saminadayyar  (1)  followed. 

The  facts  of  this  case  are  as  follows  : — 
One  Dunia  Singh  brought  a  suit  agaiusb  Ram  Gropal  Singh 
and  others  for  redemption  of  a  mortgage.  The  suit  was  dis- 
missed by  the  Court  of  first  instance.  Dunia  Singh  filed  an 
appeal  against  the  decree  of  the  first  Court,  but  died  after  filing 
the  appeal.  Within  the  time  allowed  by  law,  Hanwant  Singh 
and  others,  who  were  admittedly  the  sons  of  Dunia  Singh's 
first  cousin,  applied  to  be  brought  on  the  record  as  appellants  in 
place  of  the  deceased  Dunia  Singh.  The  mortgagees  defendants 
disputed  their  right  to  be  brought  on  the  record,  on  the  ground 
that,  being  of  illegitimate  birth,  they  were  not  the  legal  repre- 
sentatives of  the  deceased.  A  considerable  number  of  witnesses 
were  examined,  and  in  the  result  the  District  Judge  held 
that  the  applicants  had  been  unable  to  successfully  rebut  the 
evidence    adduced  by   the    other    side.       He    consequently 

•  First  Appeal  No.  62  of  1907  from  an  order  of  G.  A.  Paterson,  District 
Judge  of  Benares,  dated  the  6th  of  April  1907. 

(1)  (1895)  I.  L.  R.,  18  Mad^  496. 
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dismissed  their  application.    Against  this  order  the  applicants         1908 
appealed   to   the   High  Court.    At  the  hearing  a  preliminary      hakwaw 
objection  was  raised  that  no  appeal  .lay.  Sinok 

Manshi  Haribaris  Saha%  for  the  appellant.^.  Bix  GtoPAb 

Pandit  Baldeo  /Jam  Dave  and  Munshi  Kalindi  Prasad,  for         ^^^ 
the  respondents. 

AiEMAK  and   Gbiffik,  JJ.— One  Dunia  Singh  brought  a 
suit    against    the    respondents  for   redemption   of  a   mortgage. 
The  suit  was  dismissed  by  the  Court  of  fiif^t  instance.    Dunia 
Singh  filed  an  appeal  against  the  decree  of   the  first  Court,  but 
died  after  filing  the  appeal.     Within  the  time  allowed   by  law, 
the  appellants,  who  are  admitted  to  be  the  sons  of  Dunia  Singh's 
first  cousin,  applied  to  be  brought  on  the  record  as  appellants 
ii^  place  of  the  deceafed  Dunia  Singh.    The  mortgagees,  defen- 
dants respondents,   disputed    their   right  to  be  brought  on  the 
record,  on  the  ground  that,-  being  of  illegitimate  birth,  they  were 
not  the  legal   representatives  of  the  deceased.    A  considerable 
number  of  witnesses  were  examined,  and  in  the  result  the  learned 
District    Judge  held   that  the  appellants  had   been  unable  to 
successfully    rebut    the    evidence    adduced    by  the  other  side. 
He  consequently  dismissed  their  application.    Tiie  present  appeal 
has  been  preferred  against  the  order  of  the  learned  Judge.     For 
the  respondents  a  preliminary  objection  is  raised  that  no  appeal 
lies.     If  the  order  of  the  Court  below  can  be  regarded  as  an 
order  under  section  M.  of  the  Court  of  Civil  Procedure,  there  can 
be  no  doubt  that  a  right  of  appeal  is  given  by  eection  588,  olmuse 
(18),    Section  365  of  the  Code  provides  that  the  legal  represent- 
ative of  a  deceased  plaintifi^  may,  where  the  right  to  sue  survives, 
apply  to  have  bis  name  entered  on  the   record   in  place   of  the 
deceased  plaintiff,  and  the  Court  bhall  thereupon  enter  his  name 
and  proceed  with  the  suit.     We  think  that   this  clearly  applies 
to  a  case  where  it  is  not  disputed  that  the  applicant  is  the  legal 
representative  of  the  deceased.    Here   the  applicants'  claim  to 
be  regarded  as   the   deceased's  representatives    was  disputed. 
In  our  opinion  section  367  applies  to  this  case.    It  is  contended 
by  the  learned  vakil  for  the  respondents  that  section  367  only 
applies  when  there  are  rival  claimants  to  represent  the  deceased. 
We  see  no    reason    for    placing   any   such  restriction  on  the 
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meaning  of  the  section.  In  the  ease  of  Subbayya  v.  Saminadajf' 
2/ar  (1)  the  learned  Jadges  say: — ^^We  agree  with  the  Judge 
that  a  dispute  within  the  meaning  of  that  section  (i.e.y  section 
367)  need  not  be  between  persons  claimiog  to  represent  the 
deceased  plaintiff.^' 

Coming  then  to  the  merits  of  the  case^  we  have  read  all  the 
evi deuce  adduced  by  the  parties.  We  regret  we  cannot  agree 
in  the  conclusion  arrived  at  by  the  learned  Judge.  It  being 
admitted  that  the  appellants  are  the  sons  of  the  deceased's  first 
ousin^  the  onus  was  on  the  other  side  to  prove  the  case  of 
illegitimacy  which  they  set  up.  They  called  three  witnesses, 
not  one  of  them  a  resident  of  the  village  in  which  the  applicants 
live,  and  in  which  the  deceased  livedo  and  none  of  them  related 
to  the  family.  In  our  opinion  the  evidence  of  these  witnesses 
is  of  a  vague,  and  inconclusive  nature.  For  the  applicants 
evidence  was  given  by  witnesses,  soma  of  whom  were  related  to 
the  applicants'  family  and  others  residents  of  their  village. 
Even  had  the  onus  not  been  on  the  respondent^,  we  should 
have  considered  the  evidence  of  the  appellanbs'  witnesses  in 
every  way  preferable  to  the  evidence  of  the  witnesses  adduced 
by  the  respondents.  We  allow  the  appeal,  and  we  set  aside 
the  Older  of  the  Court  below  rejecting  the  appellants'  application, 
and  we  direct  that  the  appellants  be  admitted  to  be  the  legal 
representatives  of  Dunia  Singh  for  the  purpose  of  prosecuting 
the  appeal  in  the  Court  below.  The  appellants  will  have  the 
ooits  of  this  appeal. 

Appeal  decreed. 

(I)  (1896)  L  L.  B.,  18  Mad«»  496, 
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APPELLATE  CRIMINAL.  1908 

S$Jbr$  Mr.  JuiHo$  Sir  &$orge  Kno»  mud  Mr.  Jmiiee  Atkman, 

EMPEROR  V.  MATA  PRASAD.* 

Criminal  Proeednr*  Code,  $eotion9  234,  2^^^Charg9^Mi9 joinder  of 

eharg$9^^IlUgalHy, 
An  aoented  person  wm  charged  with  and  tried  for,  6rtt,  three  separate 
acti  of  criminal  misappropriation  committed  within  a  year,  and,  secondly, 
two  separate  ofFences  of  forgery  with  intent  to  conceal  two  of  snch  acts  of 
criminal  misappropriation.  HM  that  this  was  an  illegality  not  covered  by 
the  provisions  of  section  687  of  J^he  Code  of  Criminal  Procednre. 

This  was  a  point  referred  by  GriflBD,  J.,  to  a  Divisioo  Bench . 
The  cirou Distances  oat  of  which  the  question  arose  appear  from 
the  referring  order. 

Mr.  if.  L.  Aga/rvfoUiy  for  the  appellant. 

The  Assistant  Government  Advocate  (Mr.  TT.  K.  Porter),  ^ 

for  the  Crown, 

Gbiffik^  J.— The  appellant  in  this  case  has  been  convicted 
in  one  and  the  same  tdal  on  three  charges  of  criminal  misappro- 
priation  and  on  two  charges  of  forgery  to  cover  up  two  items  said 
to  have  been  embezzled.  He  has  been  sentenced  in  the  aggregate 
to  6  years  on  the  charges  under  section  409,  Indian  Penal  Codci 
and  to  8  years  under  section  467,  Indian  Penal  Code. 

It  is  contended  on  his  behalf  that  the  trial  of  the  accused  was 
bad,  inasmuch  as  there  has  been  an  illegal  joinder  of  charges.  I 
am  referred  to  the  rulings  in  Svhrahrtiania  Ayyar  v.  King-Em^ 
per  or  (1),  Kat,i  Viswanathan  v.  King^Emperor  (2)  and  Mana" 
vala  Chetty  v  Emperor  (3). 

The  point  is  one  that  does  not  appear  to  have  come  before 
this  Court.  At  least  I  have  not  been  referred  to  any  ruling 
bearing  upon  it.  It  is  one  of  Fome  importance,  and  I  think  should 
be  decided  by  a  Bench  of  two  Judges.  I  accordingly  refer  the 
point  to  a  Division  Bench. 

On  this  reference  the  following  order  was  passed. 

Ekox  and  AiKMAN,  JJ.— We  think  that  the  first  plea  taken 
in  the  petition  of  appeal  must  be  sustained.    The  appellant  was 

•  Criminftl  Appeal  No.  46  of  1908  tgaintt  an  order  of  W.  B.  G.  Moir,  Addi* 
tional  Settions  Judge  of  Qoral^bpnr,  dated  the  20th  November  1907, 

(1)  (1901)  I.  L.  E.,  26  Mad.,  61.        (2)  (1907)  I.  L.  B.,  80  Mad.,  828, 
^  (8)  (1906)  L  L.  R^  29  Mad.,  669» 
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charged  with  three  separate  acts  of  oriminal  misappropriation  com- 
mitted within  one  year.  He  was  also  charged  with  having  com- 
mitted two  separate  offences  of  forgery.  All  these  five  offences 
were  tried  together  at  one  and  the  same  trial.  The  joint  trial  of 
these  five  ofiences  cannot  be  supported  by  any  provision  contain- 
ed in  the  Code  of  Criminal  Procedure.  /  The  series  of  acts  charged 
do  not  form  the  same  transaction. 

We  therefore  set  aside  the  conviction  and  order  new  trials  on 
charges  framed  in  accordance  with  law.  The  three  acts  of  crimi- 
nal misappropriation  may  form  the  subject  of  one  trial.  Evi- 
dence of  forgeries  may  be  given  in  support  of  the  charges  of 
misappropriation.  If  it  is  desired  to  try  the  accused  for  the  for- 
geries that  mu^'t  form  the  subject  of  a  separate  trial. 


1906 
JTajfl. 


APPELLATE  CIVIL. 


[S0/or$  Sir  John  Stanley,  Knight,  Chief  Juetice,  and  Mr,  Justice  Karamai 

Sueain. 
HIMMAT  BAHADUR  Aim  avothbb  (Piaintitpb)  «.  BHAWANI  KUMWAR 

AND  A  NOTE  IB  (DBFIHBAVTS)* 

Hindu  la»^Hindm  widow^Bayment  hy  wife  o/kutband*e  dehte  during  hie  life* 

time'-Voluntary  payment'"  Joint  Mindu  family '^  Sale  of  property  belong' 

ing  to  one  member  of  a  Joint  family -^Separi^ion  -'-Sale  eet  aeide — "Righte 

ofpereone  entitled  to  eueh  property  after  eeparaiion. 

Held  that  the  payment  by  the  wife  of  a  separated  Hinda  of  her  haa- 

bandfi  debtt  daring  hie  lifetime  moat  be  oonsldered  in  the  absenoe  of  OTidonee 

to  the  contrary  as  a  yolantary  payment,  and  will  not  support  an  alienation 

by  the  widow  after  her  husband's  death  of  the  estate  which  has  descended  to 

her  from  him. 

Held  also  that  the  members  of  a  joint  Hindu  family  must  be  regarded, 
to  far  as  concerns  the  dealings  of  the  family  with  persons  outside  it,  as  but 
one  juristic  person. 

The  managing  member  of  a  joint  Hindu  family  sold  a  property  ezclu* 
sively  belonging  to  one  member  of  the  joint  family,  and  the  proceeds  of 
the  sale  were  brought  into  the  common  purse  for  the  benefit  of  the  family. 
Held  that  on  the  sale  of  that  property  being  set  aside  after  the  separation 
of  that  member,  he  could  recoycr  the  whole  property  on  payment  of  the  whole 
purchase  money,  but  that  he  could  not  claim  to  have  it  by  paying  only  a  share 
of  the  purchase  money  proportionate  to  his  share  in  the  joint  family  property 


•  First  Appeal  No.  248  of  1906  from  a  decree  of  Madho  Das,  Sql^ordinate 
Jndgp  of  Shah  jahan pur,  dated  the  1 1th  of  August  1905, 
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on  partitioB,    Sudar$anam  Maittri  v.  NaroHmhulu  MaUtri  (1),  J^tm^r  ▼• 
ILama  Suhha  Ai^an  (2)  and  Sa$mat  Eai  v.  Sunder  Dai,  (8)  referred  to. 

The  facts  of  this  case  are  fully  stated  in  the  judgment  of 
Karamat  Husein,  J. 

Babu  Jogindro  Nath  Chavdhri,  Pandit  Moti  Lai  Nehru, 
the  Hon'ble  Faudit  Sundar  Lai,  Mr.  0.  W.  Dillon  and  Dr. 
ScUish  Chandra  Banerji,  for  the  appellants. 

Sir  Walter  ColviUy  and  Messrs.  Abdul  Majid  and  B.  B. 
(y Conor,  for  the  respondents. 

Eabahat  HusaiN;  J. — Before  stating  the  facts  of  the  case  I 
set  forth  the  following  pedigree.  It  will  show  the  relaAun  of  the 
parties  to  the  suit;  with  the  exception  of  Musammat  Bhawani 
Eunwar  who  is  a  transferee  of  Jiwan  Sahai  under  the  sale-deed 
of  the  9th  February  1892.  The  suit  was  instituted  cat  the  14th 
December  1904. 

JIWAN  8AHA1. 

I 


Ram  Sahai. 


Indar  Sahai, 
Defendant  (2). 


Tirbeni  Sahai. 


Baj  Bihadur. 


Ram  Bahadar= 
Saraswati  Kanwar. 


Shyam  Bahadur, 
Defendant  (8). 


Madan  Mohan, 
Defendant  ifi). 


KUUSHWAKT  KAI. 
I    


Dhnot  Bahadur. 

Dawand'Bahadur, 
Defieadant  (4). 


Ishri  Prasad. 

I 
Sehan  Lai. 

Mnlo  Knnwar^aeNitaDand, 
^ed  28-2-97.       died  De« 
\     cember, 
I        1878. 


Khemanand. 


Mithu 
Lai. 


Misri 
Lai. 


Chhote  Jawahir 
Lai. 


J908 

UllOCAV 

Bahadub 
Bhawavi 

KUKWAB. 


Naraini  Kunwar.    Saraawati  Kunwar=: 
died  without  iMue        Ram  Bahadur, 
in  1889.  died  25-8-02. 

I 


Himmat  Bahadur, 
Plaintiff. 


Bakht  Bahadur, 
Plaintiff. 


(1)  (1901)  I.  L 


[i.  B.,  25  Mad.,  149.        (2)  (1866)  11  Moo.,  I.  A.,  75. 
(8)  (188»)  L  L.  R.,  11  Calc,  896. 
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The  facts  which  have  led  up  to  this  appeal  are  as  follows  2— 
One  Malik  Muhammad  Ali  Khan  obtained  two  decrees 
against  Ishri  Prasad  and  his  brother  Khemanand.  One  was 
dated  the  17th  August,  1822.  for  Rs  23,348-3-0  and  the  other  was 
dated  the  20th  August,  1822,  for  Rs.  17,800.  The^e  decrees  were 
put  in  execution  from  time  to  time,  and  a  sum  larger  than  that 
which  was  actually  due  was  realized  under  them.  A  suit  then 
was  instituted  for  the  ascertain  ment  of  the  excess,  and  the  High 
Couit  in  1869  fixed  it  at  Rs.  41,600.  &K)n  a^^ter  the  amount  of 
the  cxce-s  had  been  fixed,  the  heirs  of  Ishri  Prasad  and  Khema- 
nand started  proceedings  to  recover  it  from  tlie  pi  operty  of  Husaini 
Begam,  a  daugliter  of  Malik  Muhammad  Ali  Khan.  Tne  village 
Parewa  belonging  to  her  was  attached  and  ^oM  on  the  20th  Sep- 
tember 1877.  One  Nur  Ahmad  purchased  it  for  Rs.  52  000. 
Babu  Ram  Sarnp,  who  had  purchased  the  rights  and  interests  of 
two  of  the  four  sons  of  Khemanand,  realized  on  the  27th  and 
28th  November,  1877,  Rs.  49,107  out  of  tbe  sale-prooeeds  of 
Parewa,  and  depo4ted  the  hame  with  Jadon  Rai  and  Baldco 
Prasad.  Out  of  the  sum  so  deposited  Musammat  Mulo  Kunwar 
withdrew  sums  amounting  to  Rs.  21.475  by  in-talujents.  Out  of 
the  money  so  received  she  applied  Rs.  17,612  to  tlie  pa^  ment  of 
the  debts  due  by  her  husband  Niiauaud  in  his  life- time. 

The  sale  of  Parewa  in  a  suit  brought  by  one  Aliaf  Ali  Khan 
was  set  aside  on  the  30t!i  of  January  1878,  and  on  the  sale  being 
set  aside  Nur  Ahmad  on  ihe  12Lh  December  1878  applied  for 
the  return  of  his  pu^cha^e  money  and  hi>  application  was  granted 
on  the  20ih  December  1878.  Ue  pioceeded  against  the  property 
which  Musammat  Mulo  had  inherited  fiom  her  father  and  her 
husband.  She  sued  Nur  Ahmad  for  a  deolattition  that  she  was 
not  liable  to  refund  the  entire  sum  realized  by  Ram  Sarup.  The 
High  Court  on  the  26th  November  1878  held  that  she  as  an  heir 
of  Ishri  Prasad  was  liable  to  pay  the  entire  amount.  Nur  Ahmad 
realised  portions  of  his  claim  and  a  balance  of  Rs.  2l,8J5-6-6 
remained  due  to  bim.  This  is  t.ie  balauce  for  which^  according 
to  ihe  allegations  in  paragiaph  15  of  tl.e  plaint,  the  heirs  of  Khe- 
manand alone  were  liable.  Jiwan  Saliai  paid  this  balance,  at  the 
instance  of  .viu-ammat  Mulo  Kuuwar,  to  Aziz  Ahmad  and  Zamir 
Ahmad^  sons  of  Nur  Ahmad;  for  the  discharge  of  the  money  doe 
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to  their  father.  The  money  wm  paid  out  of  the  proaeedfl  of  the 
sale  of  the  property  whi ^h  was  soil  bv  Jiwan  Sahai  to  the  sons 
of  Nut  Ahmad  oo  the  4^.h  of  May  1885. 

In  order  to  pay  the  d«bt  dne  to  Jiwan  Sahai  "Nfusammat  Mulo 
Kunwar  sold  to  him  on  the  30th  September  1890  for  Rs.  17  665  • 
the  property  in  suit  which  she  had  inherited  from  her  husband. 
As  Musammat  Saraswati,  mother  of  the  plaintiff's,  was  reoord* 
ed  in  the  revenue  papers  as  owner  of  the  property  in  dispute, 
she  also  joined  her  mother  iu-s^llin^  the  prop^^rty  to  Jiwan 
Sahai.  On  the  9th  February  i892  Jiwan  Sahai  and  Banke 
Bihari  Lai,  a  oo-aharer  iu  the  village,  sold  the  entire  20  biswas 
of  the  village  Yusifpu"  an  I  \'i  biswas  6  biswansis  6  kachwausis 
aod  15  nanwansis  in  the  villlasje  of  Deora  Shaikhpur  to  Bha- 
wani  Kunwar  for  Rs.  3'>  000.  The  property  sold  included  the  pro- 
pertv  in  dispute  and  the  share  of  Jiwan  Sahai  in  the  «ale  proceeds 
wasBs.  17,400.  Besiles  selling  the  property  in  disonte  to  Bhawani 
Kunwar,  .fi  wan  Sahai  exeo'ited  an  agreement  on  the  9th  February 
1392.  in  whioh  he  cive  lau  e  1  that  in  the  event  of  the  plaintiffs 
recovering  the  property  from  her  she  would  be  entitled  to  recover 
the  price  paid  by  her  from  certain  imm)vable  property  of  his 
which  was  specified  in  the  agreement. 

As  Bhawani  Kumirar  could  not  oay  the  whole  price  of  the  pro- 
perty so  purchased  by  her  she  hypothecated  it  in  favour  of  Jiwan 
Sahai  by  way  of  security  under  a  deed  of  the  11th  February  1892. 
She  from  time  to  time  paid  portions  of  the  mortgage  debt  with 
interest.  After  the  death  of  Jiwan  Sahai  she  deposited  the  balance 
of  the  mortgage  debt,  t.  e.f  a  sum  of  Rs.  5,456-10*3;  in  Court  for 
payment  to  the   repre^^entatives  of  Jiwan  Sahai. 

Indar  Sahai  and  others  applied  on  the  27th  July  1899  for 
payment  to  them  of  the  money  so  deposited,  bat  their  application 
was  refused.  On  the  19th  March  1902  another  application  for 
payment  was  made  by  them,  but  it  was  al-o  unsuccessful.  The 
case  of  the  plaintiffs  with  reference  to  the  facts  stated  above  is  that 
.they  are  the  heirs  of  their  maternal  grandfather  I^itanand;  that  the 
sale  of  the  property  left  by  Nitanand  was  made  by  Mnlo  Kunwar 
without  legal  necessity  and  was  therefore  void  as  against  them, 
and  that  they  are  entitled  to  a  decree  for  proprietary  possession 
hereof.    They  also  allege  that  for  the  payment  of  Bs.  21^815-9-6 
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the  heiiv  of  Ehemanand  alone  were  liable.  Bbawani  Evnwar 
in  her  defence  pleaded  that  tbe  heir  of  Jiwan  Sahai  were  oeoee- 
sary  parties  to  the  snit ;  that  the  suit  was  barred  by  limitation ; 
that  the  pbdntiffs  were  estopped  from  questioning  the  saleearried 
oat  by  Jiwan  Sahai ;  that  the  debts  due  by  Nitanand  were  paid 
outof  the  «ale  proceeds  of  Parewa^  and  that  it  was  the  duty  of 
Molo  Knmwar  and  Saraswati  to  sell  the  property  of  Nitanand  to 
disnhaiig^  his  debts ;  that  the  sale  of  the  30th  September  1890  \b 
binding  opon  the  plaintiffs ;  that  the  plaintiffs  and  Jiwan  Sahai 
were  aeiBbers  of  a  joint  Hindu  family  and  as  such  were  ben^it- 
ed  to  tiia  extent  of  tiie  funds  realised  by  the  sale  effected  by 
JiwM  SKltti)  and  ti»t  tiie  plaintiffs  are  bound  by  that  sale. 
The  leanied  Subordinate  Judge  framed  the  foUowii^  issues:— 

1.  Is  the  plaintiffs'  suit  barred  by  limitation? 

2.  Is  the  suit  barred  by  section  115  of  the  Indi^  Evi- 
danoe  Aet¥ 

3.  Was  the  estate  of  Khemanand  alone  liable  for  the  sum  (4 
Ri.  21|8!L5-6-6  paid  by  Musammat  Mulo  Kun war  through  Jiwan 
Sahai  &r  the  discharge  of  Nur  Ahmad's  decree^  or  was  Iqhri  Pra^ 
sad's  estate  also  liable  for  it  ? 

4.  Were  any  debts  of  Nitanand,  and  if  any,  of  what  amount, 
repaid  oitt'of  the  money  forming  tbe  consideration  for  tbe  s^Ie-deed 
of  30th  September  1890  executed  by  Mulo  Kunwar  in  favour  of 
Jiwan  Sahai,  and  what  effect  has  this  fact  on  the  alienation  of 
Nitanand^  property  which  is  the  subject  matter  of  the  suit  ? 
What  ax^  the  plaintiffs'  liabilities  under  the  deed  ? 

5.  Am  the  plaintiffs  bound  by  the  transfer  mude  by  Jiwm 
Sahai  to  ^awani  Kunwar  because  he  was  their  (great)  grand- 
father? 

6.  Were  Jiwan  Sahai  and  the  plaintiffs  members  of  an  undi- 
vided EUndu  family,  and  what  effect  has  this  fact  in  the  suit  7 

7.  Is  Indar  Sahai  a  necessary  party  to  the  suit  ?  Bid  Jiwan 
Sahai  transfer  the  property  to  Bbawani  Kunwar  in  good  faith  ? 

Begai4ing  the  7th  issue  the  learned  Subordinate  Judge  says: — 
'[  Indar  Sahai  has  subsequently  been  made  a  party  to  the  suit.  He 
denies  his  connection  with  the  suit  and  tbe  correctness  of  the  plain- 
tiffs' claim/'  His  finding  on  the  first  issue  was  that  the  suit  wa9 
not  barred  by  limitation,  inasmuch  as  the  alienation  sought  to  b« 
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8f9fe  aridB  bad  been  made  during  the  miooritv  of  the  plaioti^s  bjx^ 
as  the  Bait  was  institated  within  three  years  of  their  att^nipg 
majority.  On  the  second  issue  he  found  that  the  plaintiflfi  ^erct 
not  estopped,  as  they  were  not  parties  to  the  applications  of  the 
27th  July  1899  and  the  19th  March  1902  relied  on  by  the  defen- 
dants.  On  the  3rd  issue  he  found  that  under  the  decree  of  the 
High  Court  dated  the  25th  November  1884  the  estate  of  labri  Fra^ 
sad  was  liable  for  Rs.  21,815-6-6.  On  the  4th  isBue  be  came  to. the 
oonclusion  that,  although  the  debts  due  by  Nitanand  wer^  paid 
off  by  Mulo  Eunwar  from  her  share  in  the  sale  proceed^  of  Farewil 
yet  the  plaintiffs  were  bound  by  the  sale.  The  learned  Subordi^ 
nate  Judge^  on  the  findings  already  stilted,  dismiased  the  plain* 
tiffs'  claim  without  trying  issues  5  and  6.  The  plaintiffs  then 
pveferred  this  appeal  to  this  Court.  The  grounds  urged  in 
appeal  are  to  the  effect  that  the  volantary  payments  made  bj 
Mulo  Eunwar  in  the  life-time  of  her  husband  towfffda 
the  discharge  of  debts  due  by  him  did  not  entitle  her  ^fter  hii 
death  to  transfer  his  property  and  that  the  plaiqitiffa  ar^  oQl 
bound  by  the  sale  effected  by  bar.  It  was  also  urged  on  the 
plaintiffs'  behalf  that  they  were  entitled  in  any  event  to  a  decree 
for  the  recovery  of  the  property  in  stut  on  payment  of  such  sum 
of  money  as  the  Court  should  consider  them  liable  to  pay. 

The  appeal  came  on  for  hearing  on  the  11th  December  1907, 
and  the  following  three  issues  were  referred  by  this  Court  under 
section  566  of  the  Code  of  Civil  Procedure  for  trial  to  the  Coufk 
below:— 

'M.  Atlihe  date  of  the  sale  to  Musammat  Bhawani  Eunwar 
and  the  receipt  of  the  purchase  money  were  the  plain4iffs  and 
Jiwan  Sahai  members  of  a  joint  Hindu  family  7 '' 

'^  2.  If  the  family  was  not  joint  at  that  time^  or  had  caasad 
to  be  joint  since  that  time^  to  what  share  of  the  joint  estate  did 
the  plaintiffs  become  entitled  on  separation?'' 

'^3.  Did  the  plaintiffs  receive  any^  and,  if  so^  what  benefit 
from  the  purchase  made  by  Musammat  Bhawani  Eunwar  fram 
Jiwan  Sahai?" 

On  the  first  issue  the  learned  Subordinate  Judge  found  that 
the  plaintiffs  and  Jiwan  Sahai  were  joint  on  the  date  of  the 
99le  ^  Bhi^wani  EuQwav  and  <^e  receipt  oi  the  purpbase  moncgr* 
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No  objection  has  been  taken  to  this  finding.  Hia  finding  on 
the  second  i-sue  was  that,  according  to  the  plaintiflPs,  separation 
took  place  in  1894  among  all  r.he  memt»ers  of  the  family^  while 
according  to  *the  defeudaot  Indar  Sahai  alone  separated  in  1897, 
and  that  plaiotifi*:^ 'became  entitled  to  a  one-eighth  share  in  the 
joint  estate  on  separation.  On  the  third  is>ue  the  learned  Subordi- 
nate  Jndge  found  that  the  plaintiffs  were  to  be  presumed  to  be 
benefited  to  the  extent  of  one-eighth  of  the  sale  consideration  of 
Rs.  17,400,  i.e.  Ra.  2,175.  Objections  were  taken  to  the  above 
findings  to  the  effect  that  as  the  price  was  received  while  the 
family  was  joint  it  was  not  correct  to  say  that  the  plaintiff's  were, 
benefited  to  the  extent  of  one-eighth  of  the  pric^j  only. 

At  the  hearing  of  the  appeal  on  the  retarn  of  the  findings 
t^o  points  were  arged  on  behalf  of  the  appellants.  First,  it 
was  urged  that  as  the  payments  which  were  made  by  Molo 
Eunwar  were  made  in  the  life-time  of  her  ha-band  they  could 
not  come  within  the  meaning  of  the  term  '*  debt'*  for  the 
discharge  of  which  his  widow  conld  lawfully  sell  the  property 
she  had  inherited  from  him.  Secondly,  it  was  contended  that 
as  the  plaintiffs  on  separation  were  benefited  to  the  extent  of  one- 
eighth  of  the  price,  they  were  entitled  to  recover  the  property  in 
dispute  on  the  payment  of  Rs.  2,175.  The  first  contentioBi 
in  my  opinion,  is  well  founded.  The  obligation  to  pay  the 
debt  of  a  person  whose  estate  Is  taken  by  another  person  re^^ts  as 
Mr.  Mayne  puts  it,  '^  upon  the  broad  equity  that  he  who  takes  the 
benefit  should  take  the  burden  also."  (Mayne  on  Hindu  Law, 
§  327,  p.  423,  7th  edition.)  The  existen  e  of  debts  due  by  the 
ancestor  at  the  time  of  his  death  is  therefore  a  condition  preced- 
ent to  the  liability  of  the  heir  to  pay  them.  If  there  are  no 
debts  due  by  the  deceased  his  heir  has  no  burden  to  take.  In 
the  case  before  us  certain  debts  incurred  by  Nitanand  were 
no  doubt  paid  off  by  his  wife,  but  they  were  paid  in  his  life- 
time.  In  the  absence  of  any  evidence  to  prove  the  contrary, 
those  payments  must  be  presumed  to  have  been  voluntary  pay- 
ments and  the  presumption  gains  much  strength  from  the  rela- 
tionship of  husband  and  wife  in  which  the  parties  stood  to  each 
other.  Such  being  the  case,  the  property  which  Mulo  Kunwar 
injierited  from  her  husband  Nitanai^d  could  not  be  ma4e  liable 
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for  the  debts  which  had  no  existence  at  his  death  and  the  trans- 
fer of  such  property  by  her  could  not  be  deemed  to  be  a  trans- 
fer made  for  the  payment  of  his  del  t:i.  The  plaintiffs  therefore 
oould  not  be  bound  by  the  sale  deed  executed  by  Mulo  Kunwar 
on  the  30th  September  1890. 

For  the  decision  of  the  second  point,  i.e.^ihe  right  of  the 
plaintiffs  to  recover  the  property  in  di-*pute  on  payment  of 
Bs.  2|175y  it  is  to  be  borne  in  mind  that  Bhawani  Kunwar  is  in 
po8>es8ion  of  that  property;  that  Jiwan,  who  presumably  was 
the  manager  of  tie  joint  Hindu  family,  sold  it  for  the  benefit 
of  the  family  with  au  nndei taking  to  make  good  any  loss  which 
Bhawani  Kunwar  iright  sustain  if  she  were  dispossessed  of  it 
in  a  suit  by  the  plaintiffs;  that  the  plaintifls  ^  ere  joint  with 
Jiwan  Sahai  at  the  time  of  the  sale  aod  receipt  of  the  purchase 
money,  and  that  this  purchase  money  was  brought  into  the 
common  purse  of  the  joint  Hindu  family  for  tie  benefit  of 
the  family. 

In  addition  to  the  above  facts  two  traits  of  a  joint  Hindu 
family  governtd  by  the  Mitakbhara  are  also  to  be  borne  in 
mind.  They  are  the  unity  of  juristic  txutence  in  dealings  with 
third  persons  and  the  unity  of  ownership  of  t'  e  j«int  property 
by  the  members  of  the  joint  family.  That  t'  e^e  traits  are  to 
be  found  in  sueh  a  joint  family  will  appear  from  the  following 
remarks: — "The  term  *  joint'  in  the  ezprebsion  *  joint  Hinda 
family 'has  been  borrowed  fiomthe  language  of  English  Pro- 
perty Law/'  (K.  K.  Bhattachar^ya,  Joint  Hindu  Family, 
page  61,  edn.  of  1886.)  It  is  not  only  the  term  *  joint'  which 
has  been  borrowed  from  the  English  law :  seveiai  incidents 
of  joint  tenancy  have  also  been  imported  into  the  law  govern- 
ing a  joint  Hindu  family.  '<  As  soon  as  it  was  observed  that 
there  was  a  very  tangible  analogy  between  Hindu  coparceners  and 
English  joint  tenants,  it  was  inevitable  thai  incidents  of  English 
joint  tenancy  should  have  been  extended  to  the  legal  posildon  of 
the  Hindu  coparceners,  at  least  in  cases  where  such  extension 
did  not  run  counter  to  anything  to  be  found  in  the  original  texts. 
We  mast  remember  thai  the  Judges  who  did  this  had  no  other 
oourse  left  open  to  them  ;  for  they  were  familar  with  the  law  of 
Snglish  joint  tenancy ;  they  saw  nothing  in  the  original  texlt. 
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or  in  the  translation?;  to  goide  them  in  the  particular  instances ; 
certainly  the  most  reasonable  course  for  them  was,  avowedly  or 
not;  to  take  advantage  of  that  other  law  they  were  familiar  with; 
supported  as  this  course  was  with  the  analogy  already  adverted 
to."  (K.  K.  Bhattacharyya,  Joint  Hindu  Family,  p.  54, 55;  edn. 
of  1886.)  Out  01  the  incidents  of  the  joint  tenancy  which  have 
been  introduced  into  the  law  of  the  joint  Hindu  fiimily  I  am 
here  concerned  with  two.  The  first  is  that  all  the  joint  tenants 
as  regards  Btrangers  are  deemed  for  juristic  purposes  as  one 
wi/ngle  ifidividual.  '^  A  gift  of  lands  to  two  or  nM>re  persons  in 
joint  tenancy  is  such  a  gift  as  imparts  to  them;  with  respect  to  all 
other  persons  than  themselves  the  properties  of  one  single  owner  " 
(Williams  on  Real  Property;  page  133;  18th  edn,).  '^  Joint  tenan- 
cy; as  its  name  bespeakS;  is  essentially  a  joint  interest :  whatever 
may  be  Aeir  rights  as  between  themselves;  as  regards  strangers 
all  the  holders  of  an  estate  in  joint  tenancy  are  regarded  but  as 
a  single  individual.  It  results  from  this  principle;  that;  so*  lon^ 
^iB  there  remains  any  participant  of  the  joint  ownership;  so  long 
does  the  estate  continue;  and  therefore;  in  case  of  the  death  of 
one  or  more  it  will  survive  to  the  remainder. ''  (Gk>odeve;  Seal 
Property;  p.  289;  2nd  edn.).  <<  The  joint  tenants  are  as  regards 
third  persons  considered  to  be  one  single  owner  '^  (Sbephard  and 
Browne  on  the  Transfer  of  Property  Act;  p.  145;  6th  edn.) 
This  amity  of  jwristio  etoiBtence  finds  its  place  in  the  law  of  the 
joint  Hindu  family;  as  appears  from  the  following  passages : — 
'^  This  old  law  laid  down  by  the  original  texts  prohibiting  the 
members  from  reciprocally  bearing  testimony;  or  becoming 
'sureties  or  giving  or  accepting  presents  seems  to  be  founded 
upon  the  pHndple  that  all  the  mtembera  together  constitute  a 
0ingle  entity  in  the  eye  of  law  "  (E.  E.  Bhattaoharyy%  Joint 
Hindu  Family;  p.  203,  edn.  of  1885.)  Sir  W.  Bhashyam  Ayyan- 
gar  in  Sf^ia^^Mnam  v.  Narasimhulu  (1)  remarks : — '*  But  so 
Itng  as  a  family  remains  an  undivided  unit;  two  or  more  mem- 
bers of  different  branches  or  of  one  and  the  same  branch  of  the 
family  can  have  no  legal  existence  as  a  separate  independent 
unit;  but  if  they  comprise  all  the  members  of  a  branch  they  can 
foim  a  distinct  and  separate  corporate  unit  within  the  larger 

(1)  (1901)  I.  L.  B.,  26  Hid.;  14&,  at  p.  166u 
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corporate  nnit  and  hold  property  as  sach/'  The  second  trait| 
t.6.,  the  unity  of  the  ownership  of  the  joint  property  by  the  mem- 
bers of  a  joint  Hindu  family  under  the  Mitakshara  has  been 
explained  by  their  Lordships  of  the  Privy  Council  in  Appovier 
V,  Rama  Sifiba  Aiyan  (1)  as  follows : — ^^  According  to  the  true 
notion  of  an  undivided  family  in  Hindu  law  no  individual  mem- 
ber of  that  family,  whilst  it  remains  undivided;  can  predicate  of 
the  joint  and  undivided  property  that  he,  that  particular  memberi 
has  a  certain  definite  share.  No  individual  member  of  an  un- 
iiyided  family  could  go  to  the  place  of  the  recdpt  of  rents,  and 
claim  to  take  from  the  collector  or  bailiff  of  the  rents  a  certain 
definite  share.  The  proceeds  of  the  undivided  property  must 
be  brought,  according  to  the  theory  of  an  undivided  family,  to 
the  common  chest  or  purse,  and  then  dealt  with  according  to  the 
mode  of  enjoyment  of  the  members  of  an  undivided  family.  But 
when  the  members  of  an  undivided  family  agree  among  them- 
selves with  regard  to  particular  property,  that  it  shall  thence- 
forth be  the  subject  of  ownership  in  certain  defined  shares,  then 
the  character  of  an  undivided  property  and  joint  enjoyment  is 
taken  away  from  the  subject  matter  so  agreed  to  be  dealt  with, 
and  in  the  estate  each  member  has  henceforth  a  definite  and 
certain  share  which  he  may  claim  a  right  to  receive  and  enjoy 
in  severalty,  although  the  property  itself  has  not  been  actually 
severed  and  divided." 

Now  I  have  to  consider  certain  consequoDces  of  the  two 
unities  already  mentioned.  A  corollary  of  the  unity  of  owner- 
ship is  that  the  plaintiffs  cannot  bo  deemed  to  have  been  benefit- 
ed to  the  extent  of  one-eighth  of  the  sale  consideration.  The  fact 
that  at  a  subsequent  separation  they  got  one-eighth  of  the  joint  pro- 
perty cannot  be  a  measure  of  the  benefit  received  by  them  at  a 
former  time  when  they  were  joint.  The  above  corollary  settles  the 
question  of  the  quaTUum  of  the  liability  of  the  plaintiffs,  for  if  their 
benefit  in  the  gale  consideration  is  not  a  determinate  share,  their 
liability  cannot  be  for  a  proportionate  share  of  it.  This  leads 
me  to  consider  whether  they  are  or  are  not  liable  to  refund  the 
eale  consideration  at  all.  Having  regard  to  a  corollary  of  the 
unity  of  the  juristic  existence  in  dealings  with  third  persons  all 
(1)  (1866)  11  Moo.,  I.  A.,  76. 
50 
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the  members  who  formed  this  joint  Hindu  family  at  the  receipt 
of  the  price  of  the  property  sold  to  Bhawani  Eunwar  are  jointly 
liable  for  the  whole  of  it.    If  the  sale  in  her  favour  is  set  aside, 
she  is  entitled  to  a  refund  of  the  whole  price  paid  by  her,,  and 
she  can  recover  it  from  one  of  the  members  who  constituted  the 
joint  Hindu  family  at  the  time  of  its  receipt  as  well  as  from  the 
entire  group.    The  plaintiffs  as  heirs  of  Nitanand  are  entitled  to 
have  the  sale  of  his  property  to  Jiwan  Sahai  set  aside,  but  as 
members  of  a  joint  Hindu  family  for  the  common  benefit  of 
wMch  the  whole  consideration  of  the   sale  by   Jiwan   Sahai 
was  brought  into  the  common  purse  of  the  family  are  liable  to  re- 
fund the  whole  of  it  to  Bbawani  Eunwar.    They  cannot  say  that 
on  a  subsequent  partition  they  got  one-eighth  of  the  family  proper- 
ty only  and  therefore  have  a  right  to  recover  the  property  on  pay- 
ment of  the  one-eighth  of  the  purchase  money .    That  share  was  their 
right  on  partition  with  reference  to  the  other  members  of  the  joint 
family,  but  the  liability   as  regards  Bhawani  Eunwar  is  a  single 
liability  to  return  the  whole  of  the  purchase  money  paid  by  her.  The 
c^LBQ  oi  Hasmat  Bai  y.  Sunder  Das^  (1)  though  noton  all  fours 
with  the  present  case,  favours  the  view  taken  by  me.     According 
to  that  case,  if  the  sale  to  Bhawani  Eunwar  were  set  aside,  the 
whole  of  the  purchase  money  would  be  a  debt  of  Jiwan  Sahai,  and 
unless  his  son  showed  that  it  had  been  contracted  for  immoral  pur- 
poses mentioned  in  the  Hindu  Shastras,  the  whole  of  the  joint  family 
property  would  be  liable  for  it,  and  the  sons  oould  not  recover  the 
whole  or  any  portion  of  the  property  sold  without  refunding  the 
whole  of  the  purchase  money.     For  the  above  reasons  I  hold  that 
the  plaintiffs  are  entitled  to  recover  the  property  in  dispute  from 
Bhawani  Eunwar  on  the  payment  of  Bs.  17,400.     I  would  there- 
fore allow  the   appeal,  set    aside  the  decree  of  the  Court  below 
and  give  the  plaintiffs  a  decree  for  possession  of  the  property  in 
suit  provided  that  they  deposit  into  Court  for  payment  to  Mus- 
ammat  Bhawani  Eunwar  defendant  No.  1  a  sum  of  Ks.  17,400 
(seventeen  thousand  four  hundred)  on  or  before  the  Ist  Novem- 
ber, 1908.     If  they  fail  to  deposit  the  said  sum  of  Rs.  17,400  their 
suit  shall  stand  dismissed  with  costs  in  both  Courts.    The  plain- 
tiffs will  be  entitled  to  mesne  profits  from  the  date  of  deposit 
i[l).a886):l.  L.  R.,  U  Cfalc,  896. 
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into  Court  bo  the  date  of  delivery  of  aotual  posBession  to  them  of 
the  property  in  suit. 

Stanley,  C.  J.-^I  agree  with  my  learned  ooUeagae  in  ftheoon- 
clusion  at  which  he  has  arrived.  The  questions  involved  in  the 
appeal  present  some  difficulty,  particularly  the  question  whether 
the  plaintiffs  appellants  could  be  put  under  terms  to  pay  the 
amount  of  the  purchase  money  paid  by  Musammat  Bhawani  Kun- 
war  to  Jiwan  Sahai,  or  any  part  of  that  sum^  as  a  condition  pre- 
cedent to  the  recovery  of  the  property  claimed.  It  appears  to  me, 
however,  in  agreement  with  my  learned  brother,  that  we  cannot 
say  that  the  benefit  of  the  payment  made  to  Jiwan  Sahai,  who 
was  the  head  of  the  joint  family  of  which  the  plaintiffs  were 
members  at  the  time  can  be  now  sub-divided  so  as  to  enable  us  to 
say  that  the  plaintiffs  only  partially  enjoyed  the  benefit.  Under 
all  the  circumstances,  I  think  that  if  the  plaintiffs  are  to  recover 
the  property  they  are  in  equity  bound  to  pay  the  amount  of  the 
moneys  received  by  the  head  of  the  family  when  it  was  joint,  that 
is,  the  sum  of  Bs.  17,400.  It  may  be  that  the  plaintiflTs,  if  they 
pay  this  amount,  will  be  entitled  to  recover  contribution  from  the 
other  members  of  the  family.  This  question,  however,  is  not 
before  us.     I  concur  in  the  order  proposed. 

By  the  Court  :^The  appeal  is  allowed,  the  decree  of  the 
Court  below  is  set  aside,  and  a  decree  for  possession  of  the  proper- 
ty in  dispute  given  to  the  plaintiffs,  provided  that  they  deposit  in 
Court  for  payment  to  Musammat  Bhawani  Eunwar  the  defendant 
No.  1  a  sum  of  Rs.  17,400  on  or  before  the  1st  of  November  1908. 
On  payment  by  the  plaintiffs  of  the  aforesaid  sum,  they  will  be 
entitled  to  the  costs  of  this  appeal  and  also  the  costs  in  the  Court 
below,  also  to  mesne  profits  from  the  date  of  the  deposit  up  to  the 
date  of  delivery  of  actual  posgession.  If  they  fail  to  make  the 
deposit  their  suit  shall  stand  dismissed  with  costs  in  both  Courts. 

Appeal  decreed. 
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1908  REVISIONAL  CRIMINAL. 

ifgy  4.  

Before  Mr.  JmsHee  Sir  George  Knox 
EMPEROB  ▼.  RAM  BILAS .• 
Criminal  JProeedure  Code,  eeetione  19Z  ei  eeqq.'^Ft^eedure^Oheirue' 

tiom  to  puhlie  way-^Jufy, 
Where,  at  the  request  of  a  person  upon  whom  a  notice  has  been  served 
nnder  section  183  of  the  Code  of  Criminal  Procedure  a  jurj  is  appointed  under 
section  188  of  the  Code»  it  is  within  the  competence  of  the  jury  to  decide  as  to 
the  validity  of  an  objection  that  the  way  alleged  to  have  been  obstructed  is  not 
a  public  way.  It  is  not  for  the  Magistrate  to  decide  whether  such  an  objection 
is  raised  bond  fide  before  referring  it  to  the  jury.  Kailaeh  Ckunder  Sen  v.  Ram 
Lall  Uittra    (1)  not  followed. 

Meld  also  that  there  is  no  special  procedure  laid  down  by  the  Code  to  be 
adopted  by  a  jury  appainted  under  section  188  in  coming  to  a  finding  on  the 
questions  submitted  to  them.  Queen'Empreee  v.  Khuehali  Bam,  (2)  referred  to. 
Meld  also  that  a  person  who  has  applied  for  a  jury  under  section 
188  is  bound  by  the  verdict  of  the  jury,  and  cannot  afterwards  raise  such  a 
plea  as  that  the  obstruction  was  caused  in  the  exercise  of  a  bond  fide  claim  of 
right.    In  the  matter  of  the  petition  of  Laohman  (8)  followed. 

ThiB  was  an  application  for  revision  made  by  one  Bam  Bilas, 
the  owner  of  a  firm  which  had  a  shop  situated  in  the  bazar  of 
Barauli  in  the  district  of  Gorakbpur.  It  appeared  that  Bam  Bilas 
usually  resided  in  Jaipur  aud  that  the  shop  at  Barauli  was 
conducted  by  managers  on  his  behalf.  The  sub  divisional  officer 
of  Deoria,  being  of  opinion  that  a  chabutra  and  a  tin  shed  attach- 
ed to  the  shop  of  Bam  Bilas  at  Barauli  was  an  unlawful  obstruc- 
tion which  should  be  removed  from  a  road  used  by  the  public^ 
issued  a  notice  to  Bam  Bilas  calling  upon  him  to  show  cause  why 
this  chabutra  should  not  be  removed.  The  notice  was  dated  17th 
of  August  190?^  and  appears  to  have  been  accepted  by  one  Makund 
Bam^  mukhtar*am  of  the  firm  of  Bam  Karan  Bam  Bilas,  by 
which  name  the  Barauli  shop  was  known.  On  the  16th  of 
December  1907,  an  application  was  put  in,  signed  by  a  vakil  on 
behalf  of  the  firm  of  Bam  Earan  Bam  Bilas,  asking  for  a  jury 
to  decide  upon  the  propriety  of  the  sub-divisional  officer^s  order 
and  nominating  two  persons  to  act  as  jurors  on  behalf  of  the  firm 

•  Criminal  Riyision  No.  59  of  1908  froxn  an  order  of  Bim  Raton  Lsl, 
Sub-Divisional  Officer  of  Deoria,  District  Gorakhpur,  dated  the  11th  of 
January  1908. 

(1)  (1899)  I.  L.  R.,  26  Caic,  669.        (2)  (1896)  I.  L.  R.,  18  All.,  158. 
(8;  Weekly  Notei,  1900,  p.  180. 
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of  Kam  Karan  Bam  Bilas.    The  Magistrate  accepted  the  appli*-         igos 
cant's  nominees,   and  named   two  other  persons  to  serve  on  the       empxbob 
jury.    On  the  3rd  of  January   1908  the  jury   submitted  their     r^^^bij.^,^ 
verdict,  ^hioh  was  duly  placed  on  the  record,  and  an  order  was 
passed  that  the  pacca  chabutra  and  tin  shed  should  be  removed. 
Against    this   order    Ram  Bilas    applied    in    revision    to    the 
High  Court. 

Mr.  C.  Robs  AUtoUy  for  the  applicant. 

The  Assistant  Government  Advocate  (Mr.  W.  K.  Porter), 
for  the  Crown. 

Knox,  J. — The  applicant  in  this  case  is  one  Ram  Bilas. 
The  said  Ram  Bilas  is  the  owner  of  a  firm  which  has  a  shop 
situate  in  Barauli  Bazar  in  the  district  of  Gorakhpur. 

According  to  an  affidavit,  dated  the  9th  of  March  1908,  and 
filed  in  these  proceedings,  Ram  Bilas  resides  in  the  Jaipur 
State,  and  his  firm  at  Barauli,  known  as  the  firm  of  Ram  Karan 
Ram  Bilas,  is  in  the  hands  of  managers 

The  Sub-Divisional  Magistrate  being  of  opinion  that  a  cha- 
butra attached  to  the  premises  of  Ram  Karan  Ram  Bilas  was 
an  unlawful  obstruction  which  should  be  removed  from  a  road 
used  by  the  public,  issued  a  notice  upon  Ram  Bilas  calling  upon 
him  to  appear  and  show  cause  why  the  obstruction  should  not 
be  removed.  This  notice  is  dated  the  17th  of  August  1907,  and 
bears  an  endorsement  which  is  said  to  be  an  endorsement  by 
Makund  Ram,  mukhtar-amof  the  firm  of  Ram  Karan  Ram  Bilas. 
On  the  16th  of  December  1907,  an  application  was  put  in  and 
signed  by  a  vakil  on  behalf  of  Ram  Karan  Rdm  Bilas  to  the 
effect  that  he  nominated  certain  persons  to.  act  on  his  behalf  as 
a  jury  to  decide  the  question  naised  by  the  Sub-Divisional  Magis- 
trate. The  Magistrate  accepted  the  persons  named  by  or  on 
behalf  of  Ram  Karan  Ram  Bilas  and  nominated  two  other  per- 
sons to  serve  on  the  jury.  On  the  3rd  of  January  1908,  the  jury 
submitted  a  verdict,  which  was  duly  placed  upon  the  record,  and 
an  order  passed  that  the  pacca  chabutra  and  tin  shed  should  be 
removed.  No  objection  at  the  time  was  raised  to  this  verdict| 
as  the  order  of  the  Magistrate  on  the  same  will  show.  But  in 
revision  here  it  is  urged  that  section  133  of  the  Cede  of  Criminul 
Procedure  cannot  apply  to  these  proceedings.    It  is  further 
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^  Bhpbbob      ^^^^  ^^^  conclusion  was  not  based  on  the  evidence^  but  on  a 

„    ^'  local  inspection. 

,Ram  Bins.  ^ 

Among  other  grounds  urged  before  me  was  that,  the  notice 
under  section  183  had  never  been  legally  served  upon  Bam  Bilas. 
Neither  of  the  affidavits  go  so  far  as  to  say  that  be  (Bam  Bilas) 
has  not  been  cognizant  of  the  proceedings.  Stress  is  laid  on  the 
technical  point  that  the  summons  was  served^  not  upon  him  but 
upon  bis  agent.  I  find  it  impossible  to  believe  that  in  a  matter 
like  this  Bam  Bilas  could  or  would  have  been  kept  in  ignorance 
of  what  was  going  OO;  and  this  adds  more  significance  to  the  fact 
that  the  affidavit  nowhere  expresses  his  personal  ignorance  of 
what  was  taking  place.  Again^  the  learned  counsel  who  appear- 
ed for  Bam  Bilas  took  his  stand  upon  several  rulings  of  the  Cal- 
cutta High  Court|  notably  that  of  Kailash  Chunder  Sen  v.  Ham 
LallMUtra  (1).  The  Calcutta  High  Court  appear  to  hold  that 
when  a  person  called  upon  under  section  133  to  show  cause  why 
an  obstruction  should  not  be  removed  from  a  public  way^  denies 
that  the  latter  is  a  public  way,  it  is  for  the  Magistrate  to  determine 
whether  this  is  a  bond  fide  objection,  and  he  cannot,  in  spite  of 
the  objection^  unless  he  determines  that  it  is  not  bond  fide,  refer 
the  matter  to  the  jury.  The  jury  is  not  competent  to  decide  whe- 
ther the  way  obstructed  is  or  is  not  a  public  way.  How  far  this 
goe^  or  does  not  go  beyond  the  Code  I  need  not  dedde. 
The  question  which  was  at  issue  was  that  the  chabutra  and 
shed  complained  of  were  unlawful  obstructions  which  should 
be  removed  from  a  way  which  was  lawfully  used  by  the  pub- 
lic. The  contention  raised  on  behalf  of  Bam  Bilas  is  that  the 
chabutra  and  shed  are  not  situate  Jn  that  portion  which  is  admit 
tedly  portion  of  a  way  lawfully  used  by  the  public,  but  fall  within 
a  certain  portion  of  that  ground  which  had  been  by  some  Magis- 
trate remitted  for  use  by  the  persons  who  have  erected  shops  in 
this  public  place.  I  think  the  question  raised  was  one  which  oould| 
nnder  the  terms  of  the  Code,  be  left  to  a  jury  to  decide. 

Again,  it  was  contended  on  the  strength  of  the  Calcutta 
case  that  a  jury  was  bound  to  hear  the  parties  and  such  witnesses 
A8  they   desired    to   have   heard.    This    Courts,   however,   in 
(1)  (1889)    t.  L.  B..  26  Calo.,  869. 
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Qfieen-Empress  v.  Ehuahali  Bam,  (1)  laid  down  no  hard  and         1908 
fast  rule  upon  this  point.    The    learned  Chief   Justice,    who      exfbbob 
decided  that  case,  held  that  if  a  jury  required  evidence,  evidence  ^  ^^ 

should  be  produced  before  it,  and  that  in  that  case  it  was 
for  the  Magistrate  to  show  by  evidence  that  the  obstruction  refer- 
red to  was  an  obstruction  of  a  public  way  or  in  a  public  place.  80 
far  as  I  can  see,  Chapter  X  does  not  lay  down  any  rules  as  to  the 
procedure  that  must  be  adopted  by  a  jury.  The  questions  which 
are  now  raised  are  questions  which,  it  appears  to  me,  should  have 
been  raised  by  or  on  behalf  of  the  firm  long  ago  in  the  case. 

It  has  been  held  by  a  learned  Judge  of  this  Court  iu  In  the 
matter  of  the  petition  of  Lachman  (2)  that  a  person  who  applies 
for  a  jury  is  bound  by  the  verdict  of  the  jury  and  cannot  raise  such 
a  plea  as  that  the  obstruction  was  caused  in  the  exercise  of  a  bond 
fide  clBim  oi  right.  So  far  as  I  can  judge  from  the  record,  the 
firm  of  Bam  Karan  Bam  Bilas  had  long  and  sufficient  notice  of 
the  aotioD  which  the  Divisional  Magistrate  intended  to  take,  and 
I  am  not  prepared  in  revision  to  ioterfere.  I  dismiss  the  appli- 
cation. 


APPELLATE  CIVIL. 


JB€fDr$  Sir  John  Stanley ^  Knight ^  Chief  Juitice,  and  Mr,  Juetiee 

Karamat  Sueerin* 

PABITRA  EUN  WAR  (Plaivtift)  v.  THE  MAHARAJA   OF  BENARES 

(DninrDANT).  • 
JProeedure^Beftal  ofOdurt  o/flnt  imstanes  to  examine  all  the  plaintiff* t 
witne$$e$ — Appeal  hy  defendant  decreed^  Remand, 
Owing  to  the  direction  of  the  Court  of  first  instance  only  a  portion  of 
the  evidence  ayailahle  in  support  of  the  plaintiff's  case  was  recorded   by  that 
Court,  which  decreed  the  plaintiff's  suit.    On  appeal,   however,  the  lower 
appellate  Court  took  a  different  view  of  the  plaintiif's  evidence   and  dis- 
missed the  suit.    JTtftd  that  the  plaintiff  should  be  givdn  an  opportunity  of 
producing  the  evidence  which  hid  not  been  recorded  owing  to  the  attitude 
taken  np  by  the  Court  of  first  instance.    Kifayat-ullah  Mondol  v«  Sakina  JBihi 
(8)  and  Kalyani  Praead  t.  Bielnath  (4)  referred  to. 

In  a  snit  pending  in  the  Court  of  the  Munsif  of  BenareSy 
owing  to  the  failure  of  the  defendant  to  comply  with  an  order  of 

*  Second  Appeal  No.  685  of  1907  from  a  decree  of  Qt  A.  Paterson, 
District  Judge  of  Rcnares,  dated  the  7th  of  March  1907,  reversing  a  decree 
of  Hira  Lai  Singh,  Munsif  of  Benares,  dated  the  21  st  of  December  1906. 

(1)  (1896)  L  L.  lU  18  AU.,  168.    /8)  (1B97)  II  C.  W.  N..  p.  xcii. 

(2)  Weekly  Notes,  1900,  p.  180.    (4)  Weekly  Noteis,  1906,  p.  266. 
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the  Court  his  defence  was  straok  out.  The  suit  was  proceeded 
with  exp%rte.  The  plaintiff  had  produced  part  of  the  evidence 
upon  which  she  relied  in  support  of  her  claim,  when  the  M unsif 
intimated  that,  inasmuch  as  the  suit  was  undefended,  there  was 
sufficient  evidence  already  on  the  record  and  passed  a  decree  in 
favour  of  the  plaintiff.  The  defendant  appealed  to  the  District 
Judge,  who,  bdlng  of  opinion  that  the  evidence  recorded  was  no* 
sufficient  to  support  the  plaintiff's  claim,  allowed  the  appeal  and 
dismissed  the  suit,  without  giving  the  plaintiff  an  opportunity, 
which  was  asked  for,  of  producing  the  rest  of  her  evidence.  The 
plaintiff  appealed  to  the  High  Court. 

Dr.  Batish  Chandra  Banerji  (for   whom  Babu  Surendra 
Nath  Sen),  for  the  appellant. 

Munshi  Oohui  Prasadj  Babu  Sited  Prasad  Ghosh  and  Babu 
Satya  Chandra  Mukerji,  for  the  respondent. 

Stanley,  C.  J.,  and  Eabamat  Husain,  J.— We  think  that 
the  learned  District  Judge  was  wrong  in  dismissing  the  plaintiff's 
suit  without  first  giving  her  an  opportunity  of  examining  all 
the  witnesses  whom  she  was  prepared  to  examine  before  the 
Court  of  first  instance.  It  appears  that  by  reason  of  default  of  ^ 
the  defendant  in  complying  with  the  order  of  the  Court  his 
defence  was  struck  out  and  the  suit  was  heard  ex  parte.  Be- 
fore the  plaintiff  had  examined  all  her  witnesses  the  Munsif 
intimated  that,  inasmuch  as  the  case  was  undefended,  there  was 
sufficient  evidence  already  on  the  record,  and  passed  a  decree  in 
favour  of  the  plaintiff.  On  appeal  the  learned  District  Judge 
was  not  satisfied  that  the  evidence  on  the  record  was  sufficient 
to  establish  the  plaintiff's  claim.  A  representation  was  made 
to  him  that  all  the  evideuce  which  was  available  had  not  been 
produced  by  the  plaintiff  before  the  Munsif.  In  view  of  this 
we  think  that  the  learned  District  Judge  ought  not  to  have 
dismissed  the  plain tiff^s  suit,  but  ought  to  have  remanded  the 
suit  to  the  Court  of  first  instance  with  directions  that  it  be 
retried,  an  opportunity  being  given  to  the  plaintiff  of  exam- 
ining her  witnesses  and  adducing  all  her  evidence.  This 
was  the  course  which  was  adopted  in  Kifayat-ullah  Mondol  v. 
Sakina  Bibi  (1).  It  is  supported  by  the  decision  of  a  Bench  of 
(1)  (1897)  UC.  W.Nv  p.xciL 
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this  Court  in  Kalyani  Prasad  v.  Bishnath  (i).  We  therefore 
allow  the  appeal.  We  set  aside  the  decrees  of  both  the  lower 
Coarts^  and  we  remaDd  the  suit  through  the  lower  appellate 
Court  to  the  Court  of  first  instance  wibh  directions  that  it  be 
reinstated  on  the  file  of  pending  suits  in  its  original  number 
and  be  disposed  of  on  the  merits.  Costs  here  and  hitherto  will 
abide  the  event. 

Appeal  decreed  and  Cause  remanded. 

Before  Sir  John  Stanley,  Knight,  Chief  Ju$tioe,  and  Mr.  Juetiee  Karamat 

Hueain, 
RAM  ANANT  SINGH  AKD  anothbb  (Psaintifvs)  t.  SHANKAB  SINGH 

(Dbfbndamt).  ^ 

Landlord  and  tenant  ^Concurrent  leaeee^Landlord  entitled  to  recover  rent  only 

a$  againit  second  lessee. 

Held  that  where  a  lessor  executes  two  concurrent  leases  of  the  same  pro* 

perty,  that   is  to  say,  two  leases  in  which  the  term  of  the  second  commences 

before  the  term  of  the  first  hat  expired,  the  second  lessee  is  to  be  taken  as  the 

assignee  of  the  lessor's  interest  during  the  concurrent  portion  of  the  terms, 

and  the  lessor  after  the  execution  of  the  second  lease  can  recover  rent  only 

from  the  second  and  not  from  the  first  lessee.  Harmer  v.  Bean  (2)  followed. 

The  plaintiffs  in  this  case  were  owners  of  a  share  in  a  village 
called  Chingauri  in  the  Mirzapur  district.  On  the  16th  of  June 
1900,  they  executed  a  lease  of  this  property  in  favour  of  one  Raghu- 
nabh  Singh  for  a  term  extending  from  1308  to  1314  Fasli 
at  an  annual  rent  of  Rs.  895.  Subsequently,  namely;  on  the  12th 
of  April  1904,  the  plaintiffs  executed  another  lease  of  the  same 
property  at  the  same  rent,  but  extending  from  1312  to  1320 
Fasli,  in  favour  of  one  Shankar  Singh.  Under  this  lease  Shankar 
Singh  was  authorized  to  realize  the  rent  f jom  the  first  lessee 
Raghunath  Singh.  Shankar  Singh  failed  to  pay  the  rent  due 
from  him  for  1312-1313  Fasli  and  the  lessors  accordingly  sued 
for  its  recovery.  The  Court  of  first  instance  (Assistant  Collector) 
gave  the  plaintiffs  a  decree.  On  appeal,  however,  the  District 
Judge  reversed  this  decree  and  dismissed  the  plaintiffs'  suits.  The 
plaintiffs  thereupon  appealed  to  the  High  Court. 
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•Second  Appeal  No.  55B  of  1907,  from  a  decree  of  Syed  Mohammad  Ali, 
Bistriot  Judge  of  Mirsapor,  dated  the  6th  of  February  1907,  reverBing  a  decree 
of  Kunwar  Jagdish  Prasad,  Assistant  CoUector  Ist  class  of  Mirsapur,  dated  the 
17th  of  November  1906- 


(1)  Weekly  Notes,  1906,  p.  266. 
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^^^  Babu  Durga  Charan  Banerji  and  Manshi  Haribans  Sahai, 

R43C  Aha»t    for  the  appellaots. 

9.  Munshi  Oohd  Prasad,  for  the  respondents. 

^Ban^  Stanley,  C.  J.,  and  Kabamat  Husain,  J.— The  facts  of  this 

case  are  these.  The  plaintiffs  are  the  owners  of  a  share  of  a  village 
called  Chingauri  in  the  district  of  Mirzapur.  On  the  16th  of  Jane, 
1900;  thej  executed  a  lease  of  this  property  in  favour  of  the  defen* 
dant  Baghunath  Singh  for  a  term  extending  from  1308  to  1314 
Fasli  at  an  annual  rent  of  Es.  395.  Subsequently,  on  the  12th  of 
April;  1904;  the  plaintiffs  executed  another  lease  of  the  same 
property  in  favour  of  the  defendant  Shankar  Singh  for  a  term 
extending  from  1312  to  1320  Fasli  at  the  same  rent,  namely; 
Bs.  395.  Under  this  lease  Shankar  Singh  was  authorized  to  realise 
the  rent  from  the  def endant  Baghunath  Singh.  This  was  what 
is  known  as  a  concurrent  lease.  Shankar  Singh  failed  to  pay  the 
rent  for  the  years  1312 — 1313  Fasli ;  and  hence  the  suit  was 
brought  out  of  which  this  appeal  has  arisen.  The  Court  of  first 
instance  decreed  the  plaintiffs'  claim,  but  upon  appeal  the  learned 
District  Judge  reversed  the  decision  of  the  Court  below  and  dis- 
missed the  plaintiffs'  suit  on  the  ground  that  as  long  as  the  lease  of 
1900  subsists  the  plaintiffs  have  no  right  to  maimtain  a  suit  for  rent 
against  Shankar  Singh.  He  says  in  his  judgment :«— ^'  As  Baghu- 
nath Singh's  lease  was  not  cancelled,  and  as  he  was  not  ejected; 
be  remained  in  possession  as  thekadar  in  1312  and  1313  Fasli; 
and  Shankar  Singh  was  not  in  possession  in  those  years.  I  there- 
fore do  not  see  how  Shankar  Singh  can  be  held  responsible  for  the 
rent  for  1312  and  1313  Fasli."  In  this  view  the  learned  District 
Judge  was  in  error.  The  lease  of  1904  operated  as  an  assignment 
of  the  landlord's  interest  during  the  term  of  the  earlier  lease  of  1900, 
and  thereafter  as  a  lease  for  the  residue  of  the  term  granted  by  it. 
Asassigneeof  the  landlord  Shankar  Singh  was  entitled  to  collect 
the  rent  from  Baghunath  Singh.  In  the  Law  of  Landlord  and  Ten* 
ant  by  Mr.  Wood  fall  we  find  the  law  thus  stated :— ^^  A  concurrent 
lease  is  one  granted  for  a  term  which  is  to  commence  before  the  . 
expiration  or  other  determination  of  a  previous  lease  of  the  same 
premises  to  another  person.  If  under  seal;  it  operates  as  an  assign- 
ment of  part  of  the  reversion  during  the  continuance  of  such 
previous  leasO;  and  from  henceforth  as  a  lease  in  possession  during 
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the  residae  of  the  term  therein  expressed  to  be  granted.  It  enti- 
tles the  lessee  as  assignee  of  part  of  the  reversion  to  the  rent  re- 
served in  the  previous  lease  and  to  the  benefit  of  the  covenants 
therein  contained  which  are  to  be  respectively  paid  and  performed 
daring  the  then  residue  of  the  term  granted  by  the  first  lease  and 
the  oontinoance  of  the  concurrent  lease"  (17th  Ed.^  235).  In  sup- 
port  of  this  statement  tbe  learned  author  quotes  the  decision  of  a 
very  eminent  English  Judge^  Baron  Parke.  In  the  case  of  Ha/rmer 
V.  Bean  (1)  the  learned  Baron  held  under  very  similar  circumstan- 
ces that  the  operation  of  a  concurrent  lease  of  the  kind  was 
to  transfer  part  of  the  reversion  of  the  landlord  to  the  lesseci  and 
that  the  landlord  after  the  execution  of  such  concurrent  lease 
could  not  recover  as  against  the  first  lessee  any  rent  due  after  the 
execution  of  the  concurrent  lease.  The  facts  in  that  case  were 
these:  the  defendant  rented  a  house  from  the  plaintiff  at  a  rent  of 
£20  quarterly  ;  afterwards  the  lessor  granted  a  lease  by  deed  to  a 
third  party  of  the  house  in  question  and  other  property  for  21 
years.  It  was  held  that  the  landlord  could  not  recover  the  rent 
due  under  the  first  lease  after  the  execution  of  the  second  lease. 
For  these  reasons  we  think  the  learned  District  Judge  was  in 
error,  and  we  therefore,  allowing  this  appeal,  set  aside  his  decree 
and  restore  the  decree  of  the  Court  of  first  instance  with  costs  in 
all  Courts. 

ApTpeal  decreed. 

(1)  (1868)  8  C.  and  K.,  807. 
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}^g^      JSefpre  Sir  John  Stanley,  Kniglt,  Chief  JuiHee,  and  Mr.  JusHee  Karamat  Musain. 

~   -- BAM  LAL  (Dbtsitdavt)  «.  BAHADUR  ALI  (P^jLivTm)  An> 

ISMAIL  KHAK,  (Dmrjnn>AHT).« 
Ii'e'»mjption^jrajib'ul-arz—^on*trnciion  ofdooumenti — Muhammadan  law. 
The  pre-emptiye  olaoset  of  a  wajib-ul-arz  oontained  the  following  pro- 
Tision  :—  **  The  zamindar  of  the  khaUa  is  one  person }  hence  there  ii  no 
cnstom  of  pre-emption  in  the  hhaUa  $  but  among  the  owners  of  the  iehaUa 
and  milks  the  following  custom  of  pre-emption  obtains. "  The  JchaUa  sab- 
sequently  came  to  hare  more  owners  than  one.  Ssld  that  no  ri|(ht  of  pre* 
emption  was  given  by  this  wajib-ul-arz  to  the  owners  of  the  khaUa  inUr  t», 
bat  that  a  sale  of  a  share  in  the  ihalsa  was  sabjeet  to  the  Mahammadan  law 
of  pre-emption,  and  this  irrespective  of  the  fact  that  the  vendee  was  a  Hindu. 
GoMnd  Dayal  t.  InajfatMah  (1),  Qurhan  Sueain  v.  Chote  (2)  and  Jmir 
Sasan  v.  Eahim  Bahhih  (8)  referred  to. 

The  facts  of  this  case  are  as  follows : — 

One  Ismail  Khaii  on  the  9th  of  December  1900,  sold  a  share 
in  the  khalsa  land  of  Bazidpur  to  Bam  Lai.  Bahadur  Ali  Khan 
brought  a  suit  for  pre-emption  under  the  Muhammadan^  law, 
presumably  under  the  Hanafi  school.  The  vendee  raised  various 
defences.  The  Court  of  first  instance  (Subordinate  Judge  of 
Moradabad),  finding  that  the  vendee  Bam  Lai  was  entitled  to  pre- 
empt under  the  wajib-ul-arz  and  that  Bahadur  Ali  was  entitled 
to  pre-empt  under  the  Muhaijimadan  law,  gave  the  latter  a 
decree  for  half  the  property  in  suit  on  payment  of  half  the  price 
for  which  it  had  been  sold.  Both  parties  appealed.  The  District 
Judge,  coming  to  the  conclusion  that  the  custom  of  pre-emption 
recorded  in  the  wajib-ul-arz  superseded  the  rules  of  the  Muham- 
madan law,  and  finding  that  Bahadur  Ali  was  a  near  relation  of 
the  vendor,  gave  Bahadur  Ali  a  decree  for  all  the  property  in 
suit  and  dismissed  the' appeal  of  Bam  Lai.  The  vendee  Bam 
Lai  thereupon  appealed  to  the  High  Court. 

Mr.  G.  W.  Dillon,  for  the  appellant. 

Mr.  Abdvl  Raoof,  for  the  respondent. 

Kabamat  Husain,  J. — The  facts  out  of  which  this  second 
appeal  has  arisen  are  as  follows : — 

One  Ismail  Khan  on  the  9th  of  December  1900,  sold  a  share 
in  the  khalsa  land  of  Bazidpur  to  Bam  Lai.     Bahadur  Ali  Khan 

*  Second  Appeal  No.  1260  of  1906,  from  a  decree  of  D.  R.  Lyle,  District 
Judge  of  Moradabad,  dated  the  6th  of  August  1906,  modifying  a  decree  of 
Mohan  Lai,  Subordinate  Judge  of  Moradabad,  dated  the  28rd  of  September  1905. 
(1)  (1885)  I.  L.  R..  7  AU^  775.        (2)  (1899)  I.  L.  B.,  22  All.,  102. 
(8)  (1897)  I.  L.  R.,  19  All,  466. 
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brought  a  suit  for  pre-emption  under  the  Muhammadan  law,         1908 
presumably  under  the  Hanafi  schooL     The  vendee  raised  various     'r^m  la^ 
defences.    The  Court  of  first  instance,  finding  that  the  vendee  ^' 

Bam  Lai  was  entitled  to  pre-empt  under  the  wajib-ul-arz  and  am, 
that  Bahadur  Ali  was  entitled  to  pre-empt  under  the  Muhamma- 
dan law,  gave  the  latter  a  decree  for  half  the  property  in  suit  on 
payment  of  half  the  price  for  which  it  had  been  sold.  Both 
parties  appealed.  The  learned  District  Judge  coming  to  the 
conclusion  that  the  custom  of  pre-emption  recorded  in  the 
wajib-ul-arz  superseded  the  rules  of  the  Muhammadan  law,  and 
finding  that  Bahadur  Ali  was  a  near  relation  of  the  vendor,  gave 
Bahadur  Ali  a  decree  for  all  the  property  in  suit  and  dismissed 
the  appeal  of  Ram  Lai.  Bam  Lai  has  preferred  this  second 
appeal.     The  grounds  of  appeal  are  : — 

(1)  The  interpretation  put  upon  the  wajib-ul-arz  is  wrong. 

(2)  The  words  in  the  wajib-ul-arz  relate  to  propinquity  in 
space  and  not  projinquity  of  relationship. 

(3)  The  claim  being  based  on  the  Muhammadan  law,  a 
decree  under  the  wajib-ul-arz  could  not  be  passed. 

The  following  facts  have  been  found  by  the  lower  appel- 
late Court :— (1)  Bahadur  Ali  is  a  co-sharer  in  the  khalsa ;  (2) 
Bam  Lai  is  also  a  co-sharer  in  the  klialea.  The  point  on  which 
the  decision  of  this  appeal  turns  is  the  interpretation  of  the  wajib- 
ul-^rz.   The  material  portion  of  it  may  be  rendered  as  follows : — 

''The zamindar  of  the  khalsa  is  one  person;  hence  there  is  no 
custom  of  pre-emption  in  the  khalsa ;  but  among  the  owners  (lit. 
owner)  of  the  khalsa  and  milks  the  following  custom  of  pre-emp- 
tion obtains.'' 

On  the  basis  of  the  above  extract  from  the  wajib-ul-arz  it  is 
urged  for  the  appellant  that  the  wajib-ul-arz  gives  no  right  of  pre- 
emption to  the  co-sharers  in  the  khalsa  inter  se^  but  that  there  is 
a  right  of  pre-emption  between  the  owners  of  the  Wialsa  and  the 
owners  of  the  milks  in  the  sen«e  that  if  a  share  in  the  khalsa  is 
sold  the  owner  of  the  milk  is  entitled  .to  pre-empt.  Whatever 
may  be  the  correct  meaning  of  the  last  portion  of  this  peculiarly 
worded  clause  in  the  wajib-ul-arz,  I  can  safely  say  that  accord- 
ing to  the  plain  meaning  of  the  first  part  of  the  clause,  the 
khalsa  land  is  not  subject  to  a  claim  for  pre-emption  under  the 
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1908         wajib-ul-arz.    Sach    being  the  case,  the  wajib-ol-arz  has  no 

- — — application  to  the  sale  of  the  khalaa  land,  and  a  suit  to  pre-empt 

«.  it  can  only  be  instituted  under  the  Muhammadan  law. 

^Ali7*  This  leads  me  to  determine  the  right  of  the  pre-emptor  and 

the  vendee  under  the  Hanafi  school  of  Muhammadan  law.  The 
property  sold  belonged  to  a  Muhammadan^ and  was  therefore  sab- 
ject  to  pre-emption  by  those  who  were  entitled  to  pre-empt  under 
that  law.  The  fact  that  it  was  purchased  by  a  Hindu  makes  no 
difference.  He  purchased  it  subject  to  the  right  of  pre-emption 
by  the  plaintiff*    See  Oobind  Dyal  v.  Inayat  ul-lah  (1). 

It  might,  however,  be  contended  that  Bam  Lai  being  a  Hindu 
has  not  a  right  to  pre-empt,  although  he  is  a  co-sharer  in  the  JchaUa, 
but  there  is  no  force  in  this  contention.  ''The  principle  of  reci- 
procity,'' as  remarked  by  Aikman,  J.,  in  Qwrban  Eusava  v. 
Ohotef  (2)  '^  lies  at  the  root  of  the  law  of  pre-emption  '^  and 
'^  according  to  the  Hanafi  law  it  is  not  necessary  that  the  pre- 
emptor  should  be  of  the  same  religion  as  the  vendor/' 

The  conclusions  at  which  I  thus  arrive  are  that : — 

(1)  The  khalaa  land  in  Bazidpur  is  not  subject  to  the  right  of 
pre-emption  under  the  wajib-ul-arz. 
.  (2)  The  case  before  us  is  to  be  governed  by  Hanafi  law. 

(8)  Bahadur  Ali  and  Bam  Lai  both  have  equal  rights  of  pre- 
emption in  respect  of  the  lehalsa  land. 

Following,  therefore,  Amir  Eaaan  v.  Rahim  BaJchah  (3),  I 
set  aside  the  decree  of  the  lower  appellate  Court  and  give  Bahadur 
Ali  a  decree  for  possession  of  half  of  the  property  in  dispute  on 
condition  that  the  plaintiff  shall  depoat  in  Court  within  two 
months  hence  the  sum  of  Bs.  734  which  is  half  the  purchase 
money.  Bam  Lai  defendant  will  pay  the  costs  incurred  by  the 
plaintiff  in  all  Courts  :  on  default  his  suit  shall  stand  dismissed 
with  costs  in  all  Courts. 

Stakley,  C.  J. — I  concur  in  the  views  expressed  by  my  learned 
brother.  The  wajib-ul-arz  which  we  have  to  interpret  has  a  most 
novel  provision  as  to  pre-emption,  and  it  is  difficult  to  say  what 
was  in  the  minds  of  the  parties  when  they  agreed  to  be  bound  by 
it.    But  upon  the  whole  I  am  disposed  to  think  that  the  view 

(1)  (1886)  L  L.  R.,  7  A1L.776        (2)  (1899)  I.  L.  B.  22  AU-  102  j  at  p.  104. 
(8)  (1897)  I.  \  \  19  All.,  460.  *^ 
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which  has  been  adopted  by  my  learned  colleague  is  correct.    I         1906 


therefore  concur  in  the  proposed  order.  m^  j^^ 

By  the  Coubt.— The  order  of  the  Court  is  that  the  decree      ^    •• 

i>AHABUB 

of  the  lower  appellate  Court  be  set  aside  and  that  a  decree  for  Alx. 
possession  of  half  of  the  property  in  dispute  be  passed  in  favour 
of  Bahadur  Ali^  on  the  condition  that  he  deposit  in  Court  within 
two  months  from  this  date  a  sum  of  Rs.  734.  We  give  Bahadur 
All  the  costs  of  this  appeal  in  all  Courts  in  the  event  of  the  pay- 
ment of  the  said  sum  within  the  time  aforesaid.  In  default 
of  payment  his  suit  will  stand  dismissed  with  costs  in  all  Courts. 

Appeal  decreed. 


jBe/orB  Sir  John  Stanley,  Eniffht,  Chief  Juitice,  and  Mr,  Jmtice  Bauer ju  jgog 

JAGARDEO  SINGH  (Plaiktiff)  «.  PHULJHABI  AVD  axothib  May  14. 

(DXFIKPAXTS).* 

Aei  No.  XV  o/1877  (Indian  Limiiaiion  Act),  schedule  II,  articU  n^^Limi^ 
tation — Suit  for  canoellaiion  of  a  deed^Suit  for  a  declaration  that  het 
traneaetion  evidenced  by  the  deed  woe  ftotitious. 

A  suit  for  a  declaration  that  a  transaction  embodied  in  a  puticular  deed 
was  from  its  very  inception  a  sham  transaction  is  to  be  distinguished  from 
a  suit  for  cancellation  of  tht  deed.  The  former  kind  of  suit  does  not  fall 
within  the  panriew  of  article  91  of  the  second  schedule  to  the  Indian 
Limitation  Act.  Sham  Lall  Mitra  ▼.  Amarendro  Ufath  Boee  (1)  and 
Fetherpermal  Chetty  t.  Muniandy  Servay  (2)  referred  to. 

The  facts  of  this  case  are  as  follows : — 

The  plaintiff  came  into  Court  allying  that  he  and  his 
nephew  Bamdeo  had  executed  a  sale-deed  of  certain  zamindari 
property  in  favour  of  the  defendant  Musammat  Phuljhari  on  the 
27th  of  June  1899  ;  that  the  sale  was  a  fictitious  transaction  and 
was  never  given  effect  to;  that  it  was  agreed  that  Musammat 
Phuljhari  should  execute  a  deed  of  relinquishment ;  that  a  deed 
was  drawn  up  and  signed  by  her^  but  she  refused  to  have  it 
registeredi  and  that  an  application  for  the  registration  of  the 
deed  made  by  the  plaintiff  to  the  District  Registrar  was  refused. 
The  plaintiff  accordingly  prayed  for  a  decree  directing  the 
registration  of  the  deed  of  relinquishment.    This  part  of  the 

•Second  Appeal  No.  869  of  1907,  from  a  decree    of  W.  B.  Q.  Moir^ 
^  District  Judge  of  Jaunpnr,  dated  the  10th  of  April  1907,  reversing  a  decree 
of  Zain-al'abdin,  Sabordlnate  Judge  of  Jaunpur,  dated  the  tfth  of  September 
1905. 

(1)  (1896)  I.  L.  R^  23  Calc,  460.        (2)  (1908)  12  C.  W.  N.,  662, 
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claim  was  suhseqaently  withdrawn.  He  farther  prayed  that  it 
~  may  be  declared  that  the  sale  of  the  27th  of  Jane  1899  was  a 
fictitioos  transaction  and  without  consideration.  In  the  alter- 
native he  prayed  that,  if  the  sale  transaction  was  held  to  be 
genuine,  Rs.  800,  the  amount  of  consideration  mentioned  in 
the  sale  deed,  should  be  awarded  to  him  against  the  defendant. 
The  Court  of  first  instance,  (Subordinate  Judge  of  Jaonpur),  held 
that  the  sale  was  a  fictitious  transaction  and  dismissed  the  claim. 
On  appeal  the  District  Judge  came  to  the  conclusion  that  the 
.suit  was  time-barred,  having  been  brought  after  three  years 
from  the  date  of  its  execution,  and  dismissed  it.  The  plaintiff 
appealed  to  the  High  Court. 

Munshi  Kalindi  Prasad^  for  the  appellant. 
Maulvi  Muhammad  lahaq,  for  the  respondents. 
Stanley,  C.J.,  and  Banebji,  J.— The  Court  below  has 
dismissed  the  suit  of  the  plaintiff  appellant  on  the  ground  that 
it  is  barred  by  limitation  under  article  91  of  the  second  schedule 
to  the  Limitation  Act.  The  only  question  for  determination  in 
this  appeal  is  whether  that  article  governs  the  suit.  The 
plaintiff's  case  was  that  be  and  his  nephew  Ramdeo  executed 
a  f ale  deed  of  certain  zamindari  property  in  favour  of  the 
defendant  Musammat  Phuljhari  on  the  27th  of  June  1899; 
that  the  sale  was  a  fictitious  transaction  and  was  never  given 
effect  to;  that  it  was  agreed  that  Musammat  Phuljhari  should 
execute  a  deed  of  relinquishment ;  that  a  deed  was  drawn  up  and 
signed  by  her,  but  she  refused  to  have  it  registered,  and  that  an 
application  for  the  registration  of  the  deed  made  by  the  plaintiff 
to  the  District  Registrar  was  refused.  The  plaintiff  accordingly 
brought  the  present  suit  for  a  decree  directing  the  registration  of 
the  deed  of  relinquishment.  This  part  of  the  claim  was  subse- 
quently withdrawn.  He  further  prayed  that  it  may  be  declared 
that  the  sale  of  the  27th  of  June  1899  is  a  fictitious  transaction  and 
without  consideration.  In  the  alternative  he  prayed  that,  if  the 
sale  transaction  was  held  to  be  genuine,  Es.  800,  the  amount 
•of  consideration  mentioned  in  the  sale  deed,  should  be  awarded* 
to  him  against  the  defendant.  The  Court  of  first  instance  held 
that  the  sale  was  a  fictitious  transaction  and  dismissed  the  claim. 
On  appeal  the  learned  Judge  came  to  the  conclusion  that  the 
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suit  was  time-barred^  having  been  brought  after  three  years 
from  the  date  of  its  execution.  This  view  of  the  learned  Judge 
appears  to  us  to  be  erroneous.  The  claim  was  not  to  set  aside 
the  sale  deed^  but  for  a  declaration  that  from  its  very  inception 
it  was  a  sham  transaction.  If  this  was  bo,  there  was  no  necessity 
for  the  plaintiff  to  have  the  deed  set  aside^  and  therefore  article 
91  of  the  second  schedule  to  the  Limitation  Act  bad  no  applica- 
tion. This  was  so  held  by  the  palcutta  High  Court  in 
Sham  Loll  Mitra  v.  AmareTidro  Nath  Bose  (!)•  We  may  also 
refer  to  the  recent  ruling  of  their  Lordships  of  the  Privy 
Council  in  the  case  of  T.  P.  PetherpevTiMil  Ohetty  v.  R.  Muni- 
andy  Servay  (2).  If  article  91  was  applicable^  the  learned 
Judge  should  also  have  determined  when  the  facts  entitling 
the  plaintiff  to  have  the  instrument  cancelled  or  set  aside 
became  known  to  him.  This  he  has  not  done.  As  the  suit 
was  dismissed  on  a  preliminary  ground^  and  in  our  opinion  that 
ground  is  untenable,  we  allow  the  appeal,  set  aside  the  decree 
of  the  Court  below  and  remand  the  case  to  that  Court  under 
section  562  of  the  Code  of  Civil  Procedure  with  directions  to 
re-admit  it  under  its  original  number  in  the  register  and  dispose 
of  it  according  to  law  on  the  merits.  The  appellant  will  have 
his  costs  of  this  appeal  Other  costs  will  follow  the  event. 
Appeal  decreed  and  Cause  remanded. 
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Before  Mr.  Jueiiee  Sir  Qeorpe  ITnoa  and  Mr,  Juttiee  Aikmam, 

EMPBBOB  V.  LACHMI  NABAIN.« 

Aei  Ko.  XII 0/1896  (Bitoiee  Aei),  eeeHons  4A  (2),  48  amd  bl^DeflMion^ 

Sxciie  Offieer'-Jmriediotion, 

Held  that  a  head  eonstable  is  an  Bzoise  Officer  within  the  meaning  of 

section  67  of  the  Excise  Aot^  1896.    Qi$een*Bn^res9  t.  Maiunda  (8)  followed. 

On  the   11th  of  September,  1907,  one  Lachmi  Narain  was 

arrested  in  the  £israint  Bazar,  Muttra,  by  a  head  oonstable  and  a 

eonstable  on  suspicion  of  having  illicit  oharas  in  his  possession. 


1908 
Jfaylff. 


•  Criminal  Appeal  No.  276    of  1908»  from  an  order  of  H.  W.   Lyle* 
Sessions^ Judge  of  Agra,  dated  the  9th  of  Noyemher  1907. 

(1)  (1895)  I.  L.  B.,  28  Calc.  460.^       (2)  (ir08),12  C.  W.  N.,  662, 
(8)  (1897)  I.  L.  B.r20  All.,^70. 
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On  his  beiDg  searohed,  some  eigHeen  tolas  of  cVaras  were  discover- 
ed tied  npin  ao  aogochha  round  Lachmi  Narain's  waist.  Lachmi. 
Narain  was  takeo  to  the  Kotwali^and  after  some  further  investiga- 
tion a  re|  ort  was  nal  e  by  the  Sub- 1  nspector  to  the  Joint  Magistrate 
of  Mnttra.  On  tbL«  report  Lachmi  Narain  was  charged  with  and 
con\icted  of  an  ofience  under  section  48  of  tbe  Exoine  Act,  1896, 
and  sentenced  to  three  mcntbs'  li^orous  imprisonment  and  a  fine 
of  Ks.  40.  Lachmi  Narain  appealed  to  the  Se>hions  Judge,  who 
set  aside  his  conviction  and  senten*  e  upon  the  git)und  that  under 
section  67  of  the  Act  no  Court  could  take  cognizance  of  an  offence 
under  the  Act  except  on  a  complaint  or  leport  of  an  Excise  Officer. 
This  was  an  appeal  by  the  Loral  Government  against  the  order 
of  acquittal  pussed  by  the  Sessions  Judge  of  Agra. 

The   Government  Advocate   (Mn  A.   E.    Eyves)   for    the 
Crown. 

Babu  Satya  Chandra  Mukerji,  for  Lachmi  Narain. 

Kkox  and  Aikman,  JJ.— This  is  an  appeal  by  the  Local 
Government  from  an  appellate  judgment  of  acquittal  passed  by 
the  learned  Sessions  Judge  of  Agra.  The  accrsed  was  convict- 
ed by  a  Magistrate  of  the  first  class  of  an  offence  under  section 
48  of  Act  No.  XII  of  1896.  He  was  sentenced  to  the  maximum 
term  of  imprisonment  prescribed  by  the  section  and  to  a  fine  of 
Bs.  40.  On  appeal  the  conviction  and  sentence  were  set  aside 
by  the  learned  Sessions  Judge  of  Agra  on  the  ground  that  under 
section  57  of  the  Act  no  Court  can  take  cognizance  of  an  offence 
under  the  Act  except  on  a  complaint  or  report  of  an  Excise 
Officer.  According  to  the  evidence  for  the  prosecution  the  accus- 
ed was  arrested  with  eighteen  tolas  of  charas  in  his  possession 
by  a  police  constable  and  a  head  constable.  They  through  their 
official  superior  brought  the  case  for  trial  before  the  Magistrate. 
The  learned  Judge  held  that  the  police  could  not  institute  the 
proceedings,  and  that  they  could  only  be  instituted  by  an  Excise 
Officer,  which  term,  the  learned  Judge  holds,  means  the  Excise 
Inspector,  or,  where  there  is  no  such  officer  in  the  District,  the 
Collector  or. Assistant  Collector  in  charge  of  excise.  In  our 
opinion  the  view  taken  by  the  learned  Judge  is  erroneous.  He 
overlooked  the  provisions  of  section  44,  sub*section  (2)  of  the  Act. 
The  learned  Government  Advocate  has  called  our  attention  to  the 
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ruling  in  Queen-Empress  v.  Makunda  (1),  which  fully  supporto 
the  view  for  which  he  contends.  We  have  heard  what  the  learn- 
ed vakil  who  appears  for  the  accused  could  say  on  his  client's 
behalf.  We  have  also  read  the  evidence.  In  our  opinion  it 
clearly  proves  an  offence  under  section  48^  clause  (e)  of  the  Excise 
Act,  1896.  We  were  addressed  on  tlie  question  of  sentence. 
It  is  apparently  the  first  time  that  Lachmi  Narain  has  been  con- 
victed. He  has  already  been  upwards  of  three  weeks  in  jail  and 
he  has  paid  the  fine  which  was  imposed  on  him.  We  accordingly 
allow  this  appeal,  and,  setting  aside  the  judgment  of  acquittal, 
convict  Lachmi  Narain  of  the  ofiFence  specified  above.  We  sen- 
tence him  to  the  term  of  imprisonment  which  he  has  already 
undergone,  and  to  the  fine  which  he  has  already  paid. 


REVISIONAL  CIVIL. 


i?a/or#  Mr  Justice  AHman  and  Mr.  Justice  GriiflM, 
ANANDI  KUNWABI  (Judohbvt  dbbtob)  o.  AJUDHIA  NATH  (AiroTioiH 

FI7BCHA8BB).* 

Civil  Proe§dur$  Code,  sections  ZIO A,  24A  atid  SSS^Question   relating   to  the 

execution,  discharge  or  satisfaction  of  a  decree-^ Appeal ^AuctioU'pwr* 

chaser  repretentative  qf  judgment-debtor,  not  of  decree  holder, 

A  purchaser  at  an  auction  sale  in  execution  of  a  decree  is  the  represen- 

tatire  of  the  judgment-debcor,  uot  of  the  decree-holder.     Manickka  Odayan  t. 

Rajagopala  Pillai  (2)  dissented  from. 

Where  thervforo  a  judgmeut-dub tor's  application  nnder  section  810A  of 
the  Code  of  Civil  Procedure  had  been  allowed,  it  was  held  that  no  appeal  by 
the  auction  purchaser  would  lie,  ioasmuch  as  no  appeal  was  given  by  tection 
688,  nor  did  the  case  fall  within  the  purview  of  section  244  of  the  Code. 
Bashir-ud-din  T.  Jhori  Singh  (8)  followecL  Kuher  Singh  v.  Sahib  Lai  (4), 
QuUariLalr.  Madho  Eam{b).  Maganlal  Mulji  v.  Doshi  Mulji  (6)  aod 
Eaynor  v.  The  Mussoorie  Bank  Limited  (7)  referred  to.  Imtiazi  Begam 
T.  Vhuman  Begam  (8)  dissented  from. 

The  facts  of  t'lis  case  are  as  folloArs  :— 

One  Magan  Sahu  obtained  an  ex  paHe  decree  against  Musam- 
mat  Anandi  Kunwari  on  the  17th  of  September  1903,  In 
execution  of  that  decree  a  bouse  was  advertised  for  sale  on  the 

•  Civil  Bevision  No.  75  of  1907,  from  »  decree  of  F.  D.  Simpson,  District 
Judge  of  Qorakhpur^  dated  the  25th  of  May  1907. 

(1)  (1897)  L  U  R.,  20  All.,  70.  (6)  (1904)  I.  L.  R.,  26  AIL,  447. 

(2)  (1907)  I.  L.  R.,  80  Mid.,  607.      (6)  (1901)  1.  L.  B.,  26  Bom.,  68L 

(3)  (18.6)  I.  L.  R.,  19  All.,  140.       -     ^- -.--..     ^- 

(4)  (1904)1.^.  B^a7  AU.,2ao. 


1908   . 
Empbbob 

V. 

Laohmi 
Kabaiv. 


1908 
May  18. 


(7)  (1886)  I.  L.  B.,  7  All.,  681. 

(8)  (1907)  1«  L.  B„  29  AM,  W^ 


Digitized  by 


GooglQ 


380 


THB  nrDIAN  LAW  BEP0BT8, 


[VOL. 


1906 
AVAVOl 

KirvwAmi 

NATO. 


18th  of  December  1906.  On  the  11th  of  December  1906  the 
judgment-debtor  applied  to  the  Court  under  section  108  of  the 
Code  of  Civil  Procedure  to  have  the  ex  parte  decree  set  aside. 
That  application  was  entertained^  and  the  2nd  of  February  1907 
was  fixed  for  hearing.  On  the  12th  of  December  1906  the  judg- 
ment-debtor deposited  in  Court  Ss.  99  in  part  payment  of 
the  decretal  amount  and  asked  that  the  sale  be  postponed  for 
one  weeky  promising  at  the  same  time  to  deposit  the  balance  of 
the  decretal  amount  within  the  week.  The  sale  was  postponed  to 
the  20th  of  December.  On  that  date^  the  judgment-debtor  not 
having  paid  in  the  balance^  the  house  was  sold  and  purchased  by 
one  Ajudhia  Nath  Ojha  for  a  sum  of  Rs.  220.  On  the  16th  of 
January  1907  the  applicant  deposited  in  Court  Bs.  206^  together 
with  a  sum  8u£Gicient  to  cover  the  5  per  cent,  on  the  purchase 
money  allowed  by  the  provisions  of  section  810A.  of  the  Code 
of  Civil  Procedure.  This  sum  with  the  deposit  previously  made  by 
her  was  sufficient  to  satisfy  the  amount  due  under  the  decree. 
She  asked  that  the  sale  might  be  set  aside  under  section  810A. 
She  added  a  prayer  that  the  sum  be  held  in  deposit  pending  the 
disposal  of  her  application  to  have  the  ex  parte  decree  set  aside. 
On  the  2nd  of  February  1907  her  application  under  section  108 
was  dismissed.  The  Court  of  first  iustance  (Munsif  of  Gorakh- 
par)  held  that  under  the  drcumstances  there  had  been  a  sufficient 
compliance  with  the  provisions  of  section  810A^  and  made  an 
order  setting  aside  the  sale.  Against  that  order  the  auction  pur- 
chaser preferred  an  appeal  to  the  learned  District  Judge^  who 
entertained  it^  and  in  the  result  set  aside  the  MansiPs  order  on 
the  ground  that  the  deposit  by  the  judgment-debtor  was  not  an 
unconditional  one.  The  judgment-debtor  then  applied  to  the 
High  Court  for  revision  of  the  appellate  order  of  the  learned 
District  Judge  on  the  groand  that  no  appeal  lay  to  him  from  the 
Munsif's  order. 

The  Hon'ble  Pandit  Sundar  Lai,  Pandit  Moti  Lai  Nehxv^ 
the  Hon'ble  Pandit  Madan  Mohan  Malaviya,  Dr.  Tej  Bahadwr 
8apru  and  Pandit  Brij  Narain  Owrtu,  for  the  applicant. 

fiabn  Jogindro  Nath  Ohavdhri,  for  the  opposite  party. 

AiKMAK  and  Gbiffin^  J  J. — This  is  an  application  for  revi- 
sion of  an  otrder  of  the  learned  District  Judge  of  Gorakhpur 
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allowing  the  appeal  of  an  auction  purchaser  against  the  order 
of  the  Munsif  setting  aside  a  sale  under  section  810A.  of  the  Code 
of  Civil  Procedure.  The  facts  out  of  which  this  application  has 
arisen  are  that  one  Magan  Sabu  obtained  an  ez  pa/rte  decree 
against  the  applicant  on  the  17th  of  September  1903.  In 
execution  of  that  decree  a  house  was  advertised  for  sale  on 
the  13th  of  December  1906.  On  the  11th  of  December  1906 
the  judgment-debtor,  Musammat  Anandi  Eunwari,  applied  to 
the  Court  under  section  108  of  the  Code  of  Civil  Procedure  to 
have  the  em  parte  decree  set  aside.  That  application  was  enter- 
tained, and  the  2nd  of  February  1907  was  fixed  for  hearing.  On 
the  12th  of  December  the  applicant  deposited  in  Court  Bs.  99  in 
part  payment  of  the  decretal  amount  and  asked  that  the  sale  be 
postponed  for  one  week,  promising  at  the  same  time  to  deposit 
the  balance  of  the  decretal  amount  within  the  week.  The  sale  was 
postponed  to  the  20th  of  December.  On  that  date,  the  applicant 
not  having  paid  in  the  balance,  the  house  was  sold  and  purchased 
by  the  opposite  party  Ajudhia  Nath  Ojha  for  a  sum  of  Bs.  220. 
The  house  is  said  to  be  a  very  valuable  one,  and  from  the  array 
of  counsel  engaged  on  behalf  of  the  applicant  in  this  Court  this 
would  seem  to  be  the  case.  On  the  16th  of  January  1907  the 
applicant  deposited  in  Court  Bs.  205  together  with  a  sum  suffi- 
cient to  cover  the  5  per  oent.  on  the  purchase  money  allowed  by 
the  provisions  of  section  310A.  This  sum  with  the  deposit  previ- 
ously made  by  her  was  sufficient  to  satisfy  the  amount  due  under 
the  decree.  She  asked  that  the  sale  be  set  aside  under  section 
810A.  She  added  a  prayer  that  the  sum  be  held  in  deposit  pending 
the  disposal  of  her  application  to  have  the  ex  parte  decree  set 
aside.  On  the  2nd  of  February  1907  her  application  under  section 
108  was  dismissed.  The  Court  of  first  instance  held  that  under 
the  circumstances  there  had  been  a  sufficient  compliance  with  the 
provisions  of  section  310A,  and  made  an  order  settling  aside  the 
sale.  Against  that  order  the  auction  purchaser  preferred  an  ap- 
peal to  the  learned  District  Judge,  who  entertained  it^  and  in  the 
result  set  aside  the  Munsifs  order  on  the  ground  that  the  deposit 
by  the  judgment-debtor  was  not  aH  unconditional  one.  The  judg- 
menfr-debtor  has  applied  to  this  Court  for  revision  of  the  appelkte 
order  of  the  learned  District  Judge  on  th^  gh>tind  that  no  appeal 
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lay  to  him  from  the  Munf^iPs  order.  In  support  of  the  application 
reliance  is  placed  on  the  rulings  in  Bashir-ud-din  v.  Jhori  Si/ngh 
(1)  aod  Ruber  Singh  v.  Shib  Lai  (2).  These  rulings  support  the 
applicant's  contention  that  no  appeal  is  allowed  by  law  against  an 
order  under  sectioo  310A.  On  behalf  of  the  opposite  party  reliance 
is  plaoed  on  the  ruling  in  IrrUiazi  Begam  v.  Dhuman  Begam  (3), 
in  which  a  Bench  of  this  Court  declined  to  follow  the  case  reported 
in  I.  L.  B.|  19  All.,  140,  above  referred  to,  on  the  ground  that 
the  auction  purchaser  is  the  repre rotative  of  the  judgment-debtor 
and  that  therefore  an  appeal  lay  under  the  provisions  of  section 
244(c)  of  the  Code  of  Civil  Procedure.  The  ruling  in  29  Allah- 
abad contains  no  reference  to  the  decision  of  this  Court  reported 
in  I.  L.  R.,  27  AIL,  263.  It  appears  to  us  that  the  learned  Judges, 
whilst  holding  that  the  auction  purchaser  is  a  representative 
of  the  judgment-debtor,  omitted  to  notice  that  the  contest  was 
between  the  auction-purchaser  and  the  judgment-debtor.  They 
held  that  the  case  fell  within  the  provisions  of  section  244(c),  on 
the  authority  of  the  Full  Bench  decision  of  this  Court  in  Oulzari 
Lai  V.  Madho  Bam  (4).  In  that  case  the  contest  was  between  the 
holder  of  a  mortgage  decree  and  an  auction  purchaser  at  a  sale 
held  in  execution  of  a  simple  money  decree  against  a  judgment- 
debtor  whose  property  was  ordered  to  be  sold  in  the  suit  of  the 
mortgagee.  This,  it  seems  to  U'<,  is  entirely  a  different  case,  and 
clearly  falb  under  section  244(o).  We  agree  with  the  ruling  in 
Bashir-iAd'din  v.  Jhori  Singh  referred  to  above.  No  appeal  is 
allowed  by  section  588  of  the  Code  of  Civil  Procedure  from  an 
order  under  section  310A  of  that  Code.  The  case  in  our  opinion 
does  not  come  within  section  244  of  ihe  Code.  It  was  simply  a 
question  between  the  judgment-debtor  and  a  purchaser  at  an  auc- 
tion sale.  It  was  immaterial  to  the  decree-holder  whether  he 
received  his  money  from  a  deposit  made  by  the  judgment-debtor 
or  from  the  price  paid  by  a  purchaser  at  an  auction  sale.  The 
learned  advocate  for  the  opposite  party  strenuously  contended 
that,  even  when  the  dispute  is  between  the  auction  purchaser  as 
representative  of  the  judgment-debtor  and  the  judgment-debtor, 
the  case  still  falls  under  section  244(o)  of  the  Code  of  Civil 
Procedure.     Amongst    the    questions  to    be  determined  under 


0)  (189^  I  L.  B.,  19  All..  140. 
O)  (VM)  tUK^tt  All|  968. 


(8)  (1907)  T,  L.  R.,  29  AIL.  175, 
(4>(1904)  I«L.&,«AU.,44|» 
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section  244  are  ''  questions  arising  bet^  eon  the  parties  to  the  suit 
in  which  the  decree  was  passed  or  their  representatives  and 
relating  to  the  execution,  discharge  or  satisfaction  of  the  decree  or 
to  the  stay  of  execution  thereof/'  Admitting  that  in  the  present 
case  there  is  question  relating  to  the  execution  of  a  decree,  can  it 
be  said  that  it  is  a  question  arising  between  the  parties  to  the 
suit  or  their  representative-*  ?  In  our  opinion  it  cannot.  The 
same  view  was  taken  by  the  Bombay  High  Court  in  Magan* 
lal  Mulji  V.  Doshi  Mviji (l)jin  which  the  learned  Chief  Justice 
said  :— '^  Now  here  the  question  is  simply  between  the  judgment- 
debtor  and  the  purchaser  of  his  interest  in  the  land,  and  can  it  be 
said  that  the  auction-purchaser  is  the  representative  of  a  party  ? 
Certainly  not  of  the  decree-holder ;  therefore  he  can  only  claim  to 
be  a  representative  of  the  judgment-debtor.  I  doubt  whether 
he  can  claim  this  character.  But  assuming  for  the  sake  of  argu- 
ment he  can,  it  would  not  aid  him;  for  in  our  opinion  the  seotion 
does  not  cover  a  question  between  a  party  to  the  suit  and  hia 
representative.  Therefore  we  have  not  the  necessary  basis  for 
the  application  of  section  244,  and  as  a  consequence  we  hold  no 
appeal  lies^  because  it  is  only  so  far  as  an  order  under  seotion 
810A  comes  under  section  244fc)  that  it  is^appealable/'  We  are 
in  agreement  with  the  concluding  portion  of  the  above  passage. 
In  this  view  we  are  supported  by  what  was  paid  in  the  case  of 
RayiMT  V.  The  Muaaoorie  Bank,  Limited  (2).  At  page  686 
of  the  judgment  the  learned  Judges  remark  ; — ^'  But,  apart  from 
other  considerations  showing  that  section  244  is  not)  applicable 
to  a  prooeeding  of  this  character,  it  is  sufficient  here  to  observe 
that  an  application  cognizable  under  that  seotion  must  be  an 
applicatioD  between  the  parties,  that  is  to  say,  between  the  parties 
arrayed  against  each  other  as  deoree*holders  of  the  one  part  and 
the  judgment-debtors  or  their  representatives  of  the  other.  But 
this  is  not  such  a  quefltion.  It  is  a  controversy  of  two  judgment- 
debtors  inter  ae,  and  the  provisions  of  section  244  do  not  apply 
to  the  determination  of  such  questions.'^  So  here,  the  controversy 
is  between  a  judgment-debtor  and  his  representative,  and  we 
think  it  would  be  straining  the  language  of  section  244  to  hold 
that  such  a  dispute  falls  within  the  scope  of  that  section.  The 
(1)  (1901)  L  L.  B.,  25  Bom.,  6$1.    (S)  (188S)  I.  L.  R.,  7  All.,  681 ;  at  p.  686. 
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learned  advooate  for  the  opposite  party  farther  contended  that 
in  this  case  the  auction-purchaBer  was  a  representative  of  the 
deoree^holder^  and  in  support  of  this  yiew  ho  relies  upon  the 
ruling  of  the  Madras  High  Court  in  Manic '<ka  Odayan  v. 
Rajagopala  Filial  (1).  That  ruling  supports  the  learned  ad- 
vocate's contention ;  but^  with  all  deference  to  the  harped  Judges 
who  decided  that  case^  we  find  ourselves  unable  to  foil  )w  them. 
We  are  unable  to  hold  that  in  a  case  like  the  present  the  auction 
purchaser  can  be  deemed  in  any  way  to  represent  the  decree- 
holder,  whose  interest  in  the  case  closed  as  soon  as  he  got  the 
money.  No  appeal  is  given  by  gection  588  of  the  Code  of  Civil 
Procedure,  and  for  the  reasons  given  above  we  hold  that  the  case 
does  not  fall  within  the  provisions  of  section  244  of  the  Code  so 
as  to  give  a  right  of  appeal  under  that  section.  The  result  is 
that  in  our  opinion  the  District  Judge  had  no  jurisdiction  to  hear 
the  appeal^  and  we  think  his  order  should  be  set  aside.  But  as 
under  section  622  of  the  Code  we  are  empowered  in  a  case  like 
tiiis  to  pass  such  order  as  we  think  fit,  we  consider  it  right  to 
make  the  order  setting  aside  the  decree  of  the  lower  appellate 
Court  conditional  upon  the  applicant  paying  into  Court  for  the 
opposite  party,  in  addition  to  the  sum  already  paid,  interest  on 
the  purchase  money  (Rs.  220)  at  the  rate  of  6  per  cent,  per  an- 
num from  17th  January  1907  up  to  this  date.  On  this  additional 
amount  being  paid  in  within  one  month  of  the  date  of  this  order 
being  certified  to  the  Court  belowi  the  decree  of  the  learned 
District  Judge  will  stand  discharged  and  that  of  the  Court  of  first 
instance  restored.  But  if  the  sum  be  not  paid  within  ^the  time 
allowed,  this  application  will  stand  dismissed.  We  make  no 
order  as  to  costs. 

(1)  (1907)  I.  L.  B^  80  Mad^  607. 
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Se/oTB  Mr.  Juitice  Aihman  and  Mr.  JusiioB  Grijln.  ' 

FAZL*UB-BAHMAN  avd  othebs  (Dbobbe-holdbbs)  o.  SHAH  MUOAK- 

MAD   KHAN  AVP  OTHBBS  (JUDaXBHT-PBBTOBB).<» 

Aei  No,  XV  of  1877  (Indian  Limitation  Act),  ioheduU  II,  article  179* 
Sat§eution  of  deoree^Limitation^Asjp^al-^ Appeal  not  preeeed—Termi* 
nue  a  quo. 

Where  there  has  been  an  appeal  from  a  decree  limitation  does  not  the 
less  begin  to  mn  from  the  date  of  the  final  decree  in  appeal  becanse  the 
appeal  may  have  been  dismissed  upon  the  representation  of  the  appellants' 
counsel  that  he  was  unable  to  support  it.  Jeeyan^ar  r.  Lalekmi  Daee  (1) 
followed.  Mingan  Khan  ▼.  Oanjfa  Fanhad  (2)  and  Fatal  S%9$n  T.  Eaj 
JBakadmr  (3)  distinguished. 

This  was  an  appeal  arising  out  of  an  application  to  execute 
two  deorees  whioh  were  passed  on  the  8th  of  March  1901.  Against 
these  decrees  appeals  were  preferred  to  the  High  Court.  When 
the  appeals  were  called  on  for  hearing^  counsel  for  the  appellants 
informed  the  Court  that  he  was  unable  to  support  the  appeals, 
and  they  were  accordingly  dismissed^  no  costs  being  awarded  to 
the  respondents;  as  they  were  not  represented.  On  this  judgment 
decrees  were  passed  by  the  High  Court  affirming  the  decrees  of 
the  Lower  Court,  The  application  was  within  time,  reckoning 
from  the  date  of  the  decrees  of  the  High  Court,  but  would  be 
barred  by  limitation  if  time  were  computed  to  run  from  the 
date  of  the  decrees  of  the  Court  of  first  instance.  The  Lower 
Court  (Subordinate  Judge  of  Aligarh)  held  that,  as  the  appeals 
to  the  High  Court  were  not  supported,  time  must  be  hekl  to 
run  from  the  date  of  the  decrees  of  the  Court  of  first  instanoei 
and  accordingly  dismissed  the  application  as  barred  by  limi^ 
tation.  Against  this  order  of  the  Lower  Court  the  decree- 
holders  appealed  to  the  High  Court,  contending  that  limitation 
should  be  computed  as  from  the  date  of  the  dismissal  of  the  appeals 
by  the  High  Court. 

Maulvi  Ohulam  Mujtaba  and  Maulvi  Muhammad  lehaq. 
iot  the  appellants. 

.Mr.  W.  Wallach,  for  the  respondents. 

•  First  Appeal  Ko.  218  of  1907  from  a  decree  of  Muhammad  Shafl.  fliab* 
axdinat  •  Judge  of  Aligarh,  dated  the  15th  of  April  1907. 

(I)  (1907)  16  M.  L.  J.,  893.        (2)  (1876;  I.  L  B.,  1  AU^  298. 
^  (8)  (1897)  I.  L.  4.,  20  iJl,  124. 
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AiKMAir  and  Gbiffik,  JJ. — The  sole  question  raised  in 
this  appeal  is  whether  an  application  for  executioD  presented  by 
the  appellants  is  or  is  not  barred  hj  limitation.  The  application 
was  to  execute  two  decrees  which  were  pa^^sed  on  the  8th  of 
March|  1901.  Against  these  decrees  appeals  were  preferred  to 
this  Court.  When  the  appeals  were  called  on  for  hearing  the 
learned  counsel  for  the  appellants  informed  the  Court  ihat  he 
was  unable  to  support  the  appeals^  and  they  were  accordingly 
dismissed,  no  costs  being  awarded  to  the  respondente|  as  they 
were  not  represented.  On  this  judgment  decrees  were  p&ssed 
by  this  Court  affirming  the  decrees  of  the  lower  Court.  It  is 
admitted  that  the  appellants'  present  applicalion  is  within  time, 
if  time  is  reckoned  from  the  date  of  the  decrees  of  this  Oonrt« 
but  would  be  barred  by  limitation  if  time  be  computed 
to  run  from  the  date  of  the  decrees  of  the  Court  of  first 
instance.  The  lower  Court  has  held  thatj  as  the  appeals 
to  this  Court  were  not  supported,  time  must  be  held  to  run  from 
the  date  of  the  decrees  of  tbe  Court  of  first  instance,  and  has 
accordingly  dismissed  the  application  as  barred  by  limitation. 
Against  the  order  of  the  lower  Court  the  present  appeal  has  been 
preferred.  In  our  judgment  tbe  appeal  must  succeed.'  It  seems 
to  us  that  the  language  of  article  179  of  schedule  II  of  the 
Limitation  Act  is  perfectly  dear  and  is  in  favour  of  the  appel- 
lants' contention.  That  article  allows  three  years  from  the  date 
of  the  decree  or  order,  or,  where  there  has  been  an  appeal,  from 
the  date  of  the  final  decree  or  order  of  the  appellate  Court. 
There  was  undoubtedly  an  appeal  in  the  case  before  us,  and  a 
final  decree  was  passed  by  the  appellate  Court.  The  application 
is  within  three  years  from  the  date  of  the  final  decree.  For  tbe 
respondents  reliance  is  placed  upon  two  decisions  of  this  Court 
in  Eiri^n  Khan  v.  Oanga  Parehad  (1)  and  Fa§al  Husen 
V.  Baj  Bdhadwr  (2).  In  our  opinion  these  cases  are  distinguish- 
able from  the  present,  as  in  the  former  the  appeal  was  withdrawni 
and  the  question  which  bad  to  be  dealt  with  was  as  to  the  time 
to  be  allowed  for  payment  of  pre-emption  money.  Moreover,  the 
language  of  article  17 U  was  not  reierred  to.  In  the  second  of 
these,  10  which  one  of  us  was  a  paity^  the  appeal  abated.    It 

(1)  (1876)  I.  U  B.,  1  k\\  898.       {%)  (1897)  I.  U  B.,  80  AU,  18«t' 
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appears  tbat  the  decree-holder  in  that  ease  appealed  against  one 
Hardajal,  a  jttdgmeot«debtor.  Hardayal  died,  and  the  decree- 
h^  Ider  f diled  to  bring  on  the  record  his  legal  representatives.  It 
was  held  that  the  only  extant  decree  was  the  original  decree 
ef  the  Maosif.  In  the  Fall  Bench  case  of  Jeeyangwr  y» 
Lakahmi  Da$8  fl)  the  Madras  High  Coart  held  that  when  an 
appeal  is  entertained  and  an  order  made  by  the  Conrt  to  which  the 
appeal  is  preferred  which  has  the  eSTeot  of  finally  disposing  of 
the  appeal^  time  for  execution  rans  from  the  date  of  the  order 
of  the  appellate  Court.  The  learned  Judges  in  that  case 
dissented  from  certain  decisions  of  tha  Bombay  High  Court  in 
which  an  opposite  view  bad  been  taken.  We  agree  with  the 
opinion  expressed  by  the  Full  Bench  of  the  Madras  High  Court* 
If  a  judfi^ment-debtor's  anpeal,  as  sometimes  happens,  is  pending 
for  upwards  of  three  years,  and  if  it  were  held  that  the  appel- 
lant jndgmenb-deb'or,  by  withdrawing  or  declining  to  support 
hia  appeal,  or  by  omitting  to  bring  on  the  record  the  represen- 
tatives of  a  deceased  res  londent,  could,  notwithstanding  the  fact 
that  an  appeal  had  been  filed,  eau«e  time  to  run  from  the  date 
of  the  original  decree,  it  would  in  our  opinion  be  going  directly 
ag>iinst  the  lauga\?e  of  the  Limitation  Act  and  would  open  a 
door  to  fraud.  We  allow  the  appeal,  and,  petting  aside  the  order 
of  the  lower  Court,  send  back  the  case  to  that  Court  with 
instructions  to  readmit  the  application  under  its  original 
number  in  the  register  and  dispose-  of  it  according  to  law.  The 
appellants  will  have  the  costs  of  this  appeal.  Other  costs  will 
foUow  the  event. 

Appeal  decreed  and  Oawe  remandedr 

(1)  (1907)  16  M.  L.  J^  893. 


190a 

fAZL-VBk' 
BAHHAy 

8BAff 
MUQAMXAO 


Digitized  by 


GooglQ^ 


8S8  THE  IKDIAH  LAW    BKPOBTg,  [V0L  XXJL 

2gee.  ^f/bre  Mr.  JuiHee  AHma»  and  Mr,  JuHie$  €hiffln. 

M09  to.     JANai  SINQH  (Jirsamrr-DiBTOB)  t.  GHANDAB  MOL  (DiOBU-aoKDtt).  • 
-•"— ■'^     d9i  No.  XV  0/1882  (^Tramfmf  ofFropBrty  Aaf),  ieetion  90^  dpplipation      , 
.<»  formp§r$qnal  d€er§§  a^atngt  rnQtigagor-^Limiiaiion^Aei  Ko,  XV  of 

1877  {Imiiam  LimUatitm  Aeiy$okedmU  II,  ariicU  116. 

MM  that  the  fiMt  that  there  if  no  ezpreia  personal  corenant  to  pay  the 
mortgage  money  is  no  bar  to  the  mortgagee  obtaining  a  peraonal  decree  under 
•ection  90  of  the  Transfer  of  Property  Aet,  1882,  against  the  mortgagor  if  the 
requirements  of  the  section  are  otherwise  f  olflUed :  a  personal  corenant  to  pay 
is  implied  in  and  is  an  essential  part  of  every  simple  mortgage.  Sawaha  XhoMf 
dapa  T.  Alaji  Jotirav  (1)  not  foUowed.  UnMamtin  t.  Akmed  Xwiii  Xmyi  (2) 
referred  to. 

MM  also  that  on  an  application  under  section  90  of  the  Transfer  of  Pro* 
party  Act  it  is  the  date  of  filing  the  suit  which  has  to  be  looked  to  in  eonsi« 
daring  the  question  whether  the  balance  is  legally  reooTerable  from  the  defen* 
dtot.    SamidflKNiin  t.  Xedar  Sath  (8)  followed. 

Thb  £Etote  of  thiflloase  are  as  follows  :->» 

On  the  5th  of  Aagost  1893,  Jangi  Singh  ezeonted  a  deed  of 
simple  mortgage  in  favour  of  Ohandar  M6U  Tlib  money  was  pay- 
able  on  demand.  The  bond  contained  ho  {Mrsonal  covenant  to 
pay.  It  was  a  registered  instrument,  l^e  mortgagee  on  the 
26th  of  July  1900,  instituted  a  suit  for  sale  on  the  mortgage  and 
also  asked  for  a  personal  decree  against  the  mortgagor.  On  the 
16th  of  August  1900,  the  mortgagee  got  an  ex  parts  decree  for  sale. 
No  personal  decree  was  passed  againlst  the  mortgagor.  The  pro- 
perty was  sold  on  the  20th  of  December  1906,  and,  the  proceeds 
of  the  sale  having  proved  insufficient  to  pay  the  amount  due  on 
the  mortgage,  the  deoree-holder  applied  for  a  decree  under 
section  90.  The  judgment-debtor  raised  an  objection  en  the 
ground  of  limitation.  This  was  overruled  by  the  Oburt  of  first  in- 
stance (Subordinate  Judge  of  Shahjahanpur)  and  the  decision  of 
that  Court  was  affirmed  on  appeal  by  the  District  Judge.  Both 
the  lower  Courts  found  that  there  had  been  a  payment  by  the 
judgment-debtor  of  interest  on  the  16th  of  June  1895,  that  is  to 
say  within  six  years  of  the  date  when  the  suit  was  filed.  The 
judgment-debtor  appealed  to  the  High  Court. 

Babu  iSfuretidra  Naih  Sen  and  Babu  Jogindro  Naih  Mukerji, 
for  the  appellant. 

•  SeeondAppeilNo.ll74of  1907froma  deereeofO.  D.  Steely  DUtriot 
Judge  of  Shehjabanpar,  dated  the  18th  of  Angast  1907»  eonflrming  a  deoree  of 
▲ohal  BUiariy  Sabordinate  Jadge  of  Shahjahanpnr,  dated  the  Uth  of  May  1907. 

a>  (18^)  I*  I<.  B,  11  Bom.,  476.        (2)  (1897)  I  L.  B.,  21  Mad^  2U. 
(8)  (1898)  I  UB.,  20  ill.,  880. 
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'  Babd  Jogimdro  Naih  Ohaudhri  and  Babu  Beni  Madho  Gho^h^: 
for  the  respondent. 

AiKMAN  and  GbiffiNi  J  J.— This  is  au  appeal  by  a  jadgmenir 

debkor.    The  qnestion  which  we  have  to  decide  is  whether  an 

application  made  by  the  respondent  for  a  decree  against  theapp^lK 

lant  under  section  90  of  fihe  Transfer  of  Property  Act  is  tijooje-barredv 

On  the  6th  of  August  1893,  the  appellant  executed  a  deed  oi 

simple  mortgage  in  fayour  of  the  respondent.    The  money  wasi 

payable  on  demand.    The  bond  conbaiDed  no  personal  covenant  to^ 

pay.    It  was  a  registered  instrument.    The  respandent,  on  the^ 

26th  of  Jnly  1900,  instituted  a  suit  for  sale  on  the  mDrt^age  and, 

also  asked  for  a  personal  decree  against  the  mortgagor.    On    the' 

16th  of  August  1900,  the  respondent  got  an  eo)  pa; W6  decree   for, 

sale.    No  personal  decree  was  passed  against  the  mortgagor.  Tber 

property  was  sold  on  the  20th  of  December  190&,  and,  the  prooeeds- 

of  the  sale  having  proved  insufficient  to  pay  the  amount  due  cm 

the  mortgage,  the  respondent  applied  for  a  decree  under  section 

90.    The  appellant  raised  an  objection  on  the  ground  of  limita* 

tion.    This  was  overruled  by  the  Court  of  first  instance  and 

the  dedsion  of  that  Court  was  affirmed  on  appeal  by  the  learned 

District   Judge.    The  judgment-debtor   comes  here  in    second 

appeal.    The  Courts  below  have  found  that  there  was  a  payment 

by  the  appellant   of  interest  on  the  16th  of  June  1896.    That 

payment  was  within  six  years  of  the  date  when  the  suit  was 

filed.    On  an  application  under  section  90  it  is  the  date  of  filing 

the  suit  which  has  to  be  looked  to  in  oondderbg  the  question 

whether  the  balance  is  legally  recoverable  from  the  defendant. 

The  learned  vakil  for  the  appellant  contends,  relying  on  the 

decision  of  the  Bombay  High  Court  in  Sawaha  Khandapa  v.  - 

Abaji  Jotirav  (1),  that,  as  there  is  not  in  the  registered  mortgage 

deed  any  personal  covenant  to  pay,  the  respondent  iff  not  entitled 

to  take  advantage  of  article  116  of  the  second  schedule  of  the 

Limitation  Act,  which  allows  a  period  of  six  years  for  a  suit  for 

breach  of  a  contract  in  writing  and  registered.    That  decision  does 

support  the  argument  on  behalf  of  the  appellant*.  It  was  consider* 

e4  in  a  later  Madras  ruling  in  the  case  of  Unichaman  v*  Ahmed 

Kutti  Kayi  (2).    In  that  case  the  learned  Judges  remark  : — ''  If 

(1)  I.  L.  B.,  11  Bom^  457.       (2)  (1897)  I.  L.  R.,^  l^a^.^  ^   /[, 


MM 

•I 
Caiiisxi 


Digitized  by 


QoO^Qi 


m 


tH«  IHDIAH  XJlM  BKPOBTS,  [TOI.  XXX. 


tM8 

■  ■  ■  » 

JAvat 


1908 


thii  liablity  be  tokeD  to  ba  one  arising  under  a  oovehant  implied 
by  law  as  incidental  to  the  mortgage  contract,  which  was  in 
writing  and  registered,  then  article  116  of  the  LlmitatioD  Aeb 
would  apply,  otherwise  the  appropriate  article  is  120,  the  case  not 
bring  otherwise  provided  for.*'  The  Bombay  ruling  was  distin* 
guished  on  the  ground  that  when  it  was  decided  the  Transfer  of 
Property  Act  was  not  in  force  in  Bombay.  Whether  that  would 
be  sufficient  for  distinguishing  the  Bombay  case  in  the  present 
appeal  we  are  not  prepared  to  say.  The  facts  of  this  case  are  on 
all  fours  with  a  case  decided  by  this  Conrt—Hamid-ud-din  v. 
Kedar  Nath  (1  )•  That  case  is  against  the  appellant*  It  is  true  that 
in  that  case  the  special  plea  raised  by  the  appellant  was  not  conn* 
dered«  But  we  think  that  a  personal  covenant  to  pay,  although 
not  expressed,  is  implied  in  and  is  an  essential  part  of  every 
rimple  mortgage*  The  respondent^  right  to  a  decree  under  sectioa 
90  therefore  was  a  part  of  and  arose  out  of  a  contract  in  writing 
and  registered,  and  we  think  that  be  is  entitled  to  the  beneBt  of 
article  116.    The  result  is  that  this  appeal  fails  and  is  dismissed 

with  oosts. 

Appeal  dismissed. 


B€fw  Jfr.  J%Hie%  A^kma%  and  J£r,  JuiHei  Griffl: 
BAKJIT  SmaH  (DaoBHB.Hoi.Ditt)  v.  BALOBO  SINGH  akd  4S0Taaa 

(JUDOMllfT-DiniTOBi).* 

Civil  PrQctdnr$  Cod$.  $9oi%on  ZlS-^Aet  No.  XF  of  IS77  {Iniian  LimiMiou 
Aei),  9eheduU  II,  artieU  17S^Sj98ouUo»  of  dtertt-^Limiiation^ 
Titminui  a  quo. 

Although  the  grant  of  a  eerbiSoate  it  a  neeetsary  preliminary  to  aa 
Bpplioation  under  teotion  818  of  the  Code  of  CitU  Prooednre.  anoVi  appUoatloa 
will  be  barred  under  article  178  of  the  teoond  tchedale  to  the  Indian  Limita« 
iion  Act.  1877,  if  not  made  within  three  yeara  of  the  date  of  the  oertlfioate* 
that  it  to  tay,  the  date  of  the  confirmation  of  tale.  Bawpa  t.  Jforya  (8)  and 
KaMmath  Trimkah  Joihi  t.  Duming  Zuram  (8>  ditMnted  from.  PiUUw  of 
JOtAM  Simgh  (4)  referred  to« 

In  this  ease  one  Baojit  Siogh,  on  the  20th  of  November  1897. 
purchased  certain  immovable  property  in  execution  of  a  decree 


No. 


985  of  1907  from  a  docree  of  H.  W.  Lyle,  Dittrlet 
ited  the  8th  of  June  1907,  reTorsinur  a  decree  of  ChaJJa  ICal, 


eSeeond  A 
Judge  of  Agr% 
Sabordinate  Judge  of  Agra,  dated  the  Snd  of  February  1907 


S)  (1898)  L  Ii.  It,  ao  AIL,  885. 
l)lie79)|.l..If^a9oi      - 


439. 


8)  (1692)  I.  L.  B.,  17  Bom.,  228. 
)  Weekly  Notet,  1889,  p.  262. 
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obtained  by  him  against  Baldeo  Siogh  and  another  and  the  sale         2906 
was  confirmed  on  the  5th  of  January  1 898.    The  auction  parcbaser       ^^^  ^^  ■ 
took  no  steps  to  obtain  a  sale  certificate  until  the  15th  of  Septem-        Sivoh 
her  1905,  and  a  certificate  was  gtaoted  to  him  on  the  2l8t  of      baldio 
March  li^06.    On  the  3rd  of  January  1907  he  applied  under       S'^oh. 
section  318  of  the  Code  of  Civil  Procedure  to  be  put  in  po85et^8iott 
of  the  prpperty  which  he  had  boughD  in  1897.    The  judgment* 
debtor  objected  that  the  application  was  barred  by  limitation. 
This  objection  was  overruled  by  the  Court  of  first  instance, 
(Subordinate  Judge  of  Agra)  but  on  appeal  was  sustained  by  the 
learned  District  Judge.    The  auction  purchaser  appealed  to  the 
High  Court. 

Munshi  Govind  Prasad,  for  the  appellant 
The  Hon'ble  Pandit  t^undar  Lal^  for  the  respondents. 
AlKMAK  and  Gbiffin,  J  J.— The  appellant|  on  the  20th  of 
November  1897,  purcliastid  certain  immovable  property  in  ezeou*^ 
tion  of  his  own  decree,  and  ibe  sale  was  confirmed  on  the  6th  of 
January  1898.  The  appellant  took  no  steps  to  obtain  a  sale 
certificate  until  the  16th  of  September  1905,  and  a  certificate 
was  granted  to  him  on  the  2lst  of  March  1906.  On  the  3rd  of 
January  1907,  he  applied  under  section  818  of  the  Code  of  Civil 
Procedure  to  be  put  in  possession  of  the  property  which  he  had 
bought  in  1897.  The  judgment-debtor  objected  that  the  applica- 
tion was  barred  by  limitation.  This  objection  was  overruled  by 
the  Court  of  first  instance,  but  on  appeal  waa  sustained  by  the 
learned  District  Judge.  The  auction  purchaser  comes  here  in 
second  appeal.  The  only  plea  argued  before  ns  was  that  the 
application  was  not  barred.  In  support  of  this  contention 
reliance  is  placed  on  the  decisions  of  the  Bombay  High  Conrt  in 
Baeapay.  Marya  (1)  and  in  Kaakinalh  Trimbak  Joshi  y. 
Duming  Zwran  (2).  These  decisions  undoubtedly  support  the 
contention  of  the  appellants ;  but,  with  all  deference  to  the 
learned  Judges  who  decided  them,  we  do  not  find  onraelvea  in 
agreement  with  them.  We  concur  with  what  was  said  by  the 
dissenting  JudgOi  Eemball,  J.,  in  the  earlier  of  the  two  cases. 
It  is  no  donbt  true  that|  according  to  the  language  of  section  818 
of  the  Code,  an  application  nnder  that  section  cannot  be  made 
(1)  (1879}  I.  Ii.  a,  t  Bom^  488.       (S)  (189S)  I.  L.  B.,  17.Bom.^  128. 
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^    .         ip!itil«  certificate  ba«r  been  granted  andei  seotion  316.    But 
^ifioa         section  316  provides  that  the  certificate  is  to  bear^  not  the  date 


n  |ii  ai  . 


R^nt       on  which  it  is  actaallj  issaed^  bat  the  date  of  the  confirmation 
Siv^n        q{  ^Ye^  and  in  onr  jadgment  the  certificate  must  be  deemed  to 


•«. 


BiA»w  have  b^en  granted  on  the  date  which  it  bears^  just  as  a  decree 
is  deemed  to  have  been  passed^  not  on  the  date  on  which  it  is 
signedi  but  on  the  date  on  which  the  judgment  was  pronounced. 
We  are  of  opinion  that^  although  the  grant  of  a  certificate  is  a 
necessary  preliminary  to  an  application  under  section  318^  such 
application  will  be  barred  under  article  178  of  the  second  schedule 
to  the  Limitation  Act^  if  not  made  within  three  years  of  the  date 
on  which  the  certificate  is  granted^  which  we  take  to  mean  the 
date  it  bears^  that  is^  the  data  of  the  confirmation  of  sale.  If 
the  auction  purchaser  delays  for  upwards  of  tiiree  years  in  asking 
for  the  certificate  to  which  he  is  entitled  he  does  so  at  his  own 
riak.  It  has  been  held  by  this  Court— see  Petition  of  Kiahen 
Singh  (1) — that  there  is  no  limitation  for  an  application  for  a  sale 
certificate.  If  we  take  it  that  his  right  to  apply  under  section 
818  arises^  not  from  the  date  which  the  certificate  bears^  but 
from  the  date  on  which  it  happens  to  be  issued^  an  auction  par« 
chaser  might  cojne  in  with  an  application  under  section  318 
twen^  years  after  the  date  when  title  to  the  property  vested  in 
him.  The  view  which  we  take  now  b  supported  by  an  unreport* 
ed  decision  of  our  brother  Bichards  in  Execution  Seoond  Appeal 
Na  1401  of  1907,  decided  on  the  12th  of  this  month.  For  the 
reasons  given  above  we  are  of  opinion  that,  whatevt^r  other  right 
the  appellant  may  have  to  enforce  his  title  to  the  property  which 
be  bought;  the  Court  below  was  correct  in  holding  that  hia 
apj^oation  under  section  318  is  barred.  The  result  is  that  we 
dismisa  the  appeal  with  costs. 

Appeal  diemisaed. 

(1)  Weekly  Notes.,  1888,  p.  262. 


Digitized  by 


GooglQ 


Vol.  jox.)  at.lawabad  beAikb.  893 

Before  Jfr.  Justice  Aiiman\andJ£r,\Ju$tioe  Karanukt  Eutaim*  .gQg 

PABTAP  SINGH  (Judgicbnt-dbbtob)  «.  THE  DELHI  AND  LONDON  j^^  6. 

BANK,  Ld.  (Dbobbb-holsbb).*  ' 

Cifnl  Broeedure  Codst  eection  SOS'^Bseeitfer'^Appointment  of  receiver  io 
realize  amouBie  of  decrees  under  attckjhment. 
Where  a  decree-holder  had  in  ezecation  of  his  decree  attached  two  decreet 
held  by  the  jadgment«debtor  against  third  parties,  it  was  held  that  section 
608  of  the  Code  of  Civil  Procedare  gare  power  to  the  Coart  to  appoint  a 
receiTer  to  realiie  the  amonnts  of  the  attached  decrees  where  it  appeared 
that  by  so  doing  the  interests  of  both  decree-holder  and  jodgmentnlebtor 
would  be  better  protected. 

In  this  case  the  Delhi  and  London  Bank^  Limited^  held  a  decree 
against  one  Partap  Singh;  for  Rs.  35;000.  In  ezecation  of  this 
decree  the  Bank  attached  two  decrees  held  bj  Partap  Singh^ 
the  aggregate  amount  of  which  was  considerably  in  excess  of  the 
Bank's  claim.  The  Bank  applied  for  sale  of  the  decrees.  The 
]adgment*debtor  presented  an  application  to  the  Lower  Court 
stating  that  if  the  decrees  were  sold^  the  result  would  be  that 
both  he  and  the  Bank  would  be  losers^  and  he  prayed  the  Court 
to  appoint  a  receiver  to  realize  the  amounts  of  his  decrees  attached 
by  the  Bank.  The  Court  below  (Subordinate  Judge  of  Bareilly) 
agreed  with  the  judgment-debtor  that  there  was  very  little 
likelihood  of  the  decrees  fetching  a  suitable  price  at  the  auction 
sale.  But  he  was  of  opinion  that  section  503  of  the  Code  of  Civil 
Procedure  did  not  apply  to  the  case  and  accordingly  rejected  the 
application.    The  judgment- debtor  appealed  to  the  High  Court. 

Dr.  Satish  Chandra  Barter ji,  for  the  appellant. 

The  respondent  was  not  represented. 

AiEMAN  and  Eabamat  Husajk^  JJ.— This  is  an  appeal 
from  an  order  of  the  Court  below  refusing  the  appellant's 
application  for  the  appointment  of  a  receiver.  The  respondent 
Bank,  which  is  not  represented  here,  held  a  decree  against  the 
appellant  for  Rs.  35^000.  In  execution  of  this  decree  the 
respondent  Bank  attached  two  decrees  held  by  the  appellant,  the 
aggi^gt^tie  amount  of  which  is  said  to  be  upwards  of  a  lakh  of 
rupees.  The  Bank  applied  for  sale  of  the  decrees.  The  judg* 
ment-debtor  presented  an  applioation  to  the  lower  Court  stating 
that  if  the  decrees  were  sold^  the  result  would  be  that  both  he  and 

*^— — '    '  '      '  ■■  I   I-     ■  ■  I     I  I         I  I  II        ■     I   I  ■        I         ■  III  ■— — ^  n 

^  FinI  Appeal  No.  85  of  1907,  from  an  order  of  GirraJ  Kiihor  Datl 
Sabordiaaie  Judge  of  Bareilly,  dated  the  IStli  of  Janoarj  1907. 
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the  Bank  would  be  loeers^  and  he  prayed  the  Court  to  appoint  a 
receiver  to  realize  the  amounts  of  hia  decrees  attached  bj 
the  Bank.  The  learoed  Subordinate  Judge  in  his  order 
under  appeal  states  that  the  judgment-debtor's  case  is  a 
pitiable  one,  as  there  is  very  little  likelihood  of  the  decrees 
fetching  a  suitable  price  at  the  auction  sale.  But  he  was  of 
opinion  that  section  503  of  the  Code  of  Civil  Procedure  did 
not  apply  to  a  case  like  the  present,  and  accordingly  rejected 
the  application.  In  our  opinion  the  opening  words  of  the  sec- 
tion are  wide  enough  to  cover  a  case  like  the  present.  We 
accordingly  allow  the  appeal,  set  aside  the  order  of  the  lower 
Court,  and  remand  the  case  to  that  Court  with  instructions  to 
re-admit  the  application  under  its  original  number  in  the  register 
and  adopt  proper  steps  for  the  appointment  of  a  receiver.  We 
make  no  order  as  to  costs. 

Appeal  decreed. 


JS$for$  Jfr.  Juilice  Sir  Gaorgi  Knox  and  Mr,  Jn$tie$  Athman, 
KILLU  AiTD  AKOTHIB  (Plaivtiwvb)  9.  FAIYAZ  ALI  EHAN  akd 

0THBB8  (DBVBNDAKTS)^ 

Hindu  law^Hindu  widow — Money  advanced  on  per  tonal  eeourity  ofwidow^ 

JDeoree  against  widow  binding  only  on  her  widow* t  estate  ^Ret  judicata — 

Civil  Procedure  Code,  section  13. 

Where  money  is  lent  to  a  Hindu  widow  on  her  personal  tecarity,  a 

decree  for  such  a  debt  and  a  sale  of  property  late  of  the  widow's  hasband  in 

ezecntion  of  sach  decree  binds  only  the  widow's  estate,  notwithstanding  that 

the  original  debt  may  have  been  incurred  for  legal  necessity;    DhiraJ  MingH  t. 

Manga  Ram  (1)  followed. 

E  and  S  (two  brothers)  executed  a  usufructuary  mortgage  of  their 
respective  shares  in  certain  property.  The  share  of  S  was  then  purchased  io 
execution  of  a  simple  money^  decree  by  D.  The  share  of  K  was  after  his  death 
brought  to  sale  in  exeeution  of  a  simple  money  decree  against  K's  widow  and 
purchased  by  G.  Q  transferred  his  rights  to  B,  who  was  D's  brother.  D  sued 
for  redemption  of  half  the  mortgaged  property,  naming  as  defendants  the 
mortgagee^  the  heirs  of  S,  and  R.  Pending  this  suit  R  died  and  D  amended 
his  plaint,  claiming  redemption  of  the  whole.  The  heira  of  S  did  not  defend 
this  suit»  which  was  decided  ea parte  as  against  them,  and  the  suit  was  com* 
promised  by  D's  widow.  The  heirs  of  S  then,  claiming  as  next  reyersioners 
to  K  on  the  death  of  his  widow,  brought  the  present  suit,  seeking  to    redeem 

•Second  Appeal  No.  dS  of  1906  from  a  decree  of  J.  H.  Cuming,  Additional 
J'u<^ge  of  Aligarh,  dated  the  2nd  of  August  1906,  confirming  a  decree  of  6heo 
|>raiad,  Munsif  of  Khnrja,  dated  the  19th  of  August  1906. 

(1)    Weekly  Notea,  1897,  p.  67, 
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half  of  the  morigsged  property.  Stld  that  the  salt  was  not  barred  by  leetioB 
18  of  tbe  Code  of  CiTil  Prooedare,  inaimuch  as  the  plaintiffs,  though  they 
might  hare  done  so,  were  not  bound  in  the  former  suit  to  raise  the  defence 
that  D  was  not  entitled  to  redeem  more  than  half  of  the  mortgaged  property. 
This  was  a  suit  to  recover  possession  of  a  half  share  in  76 
bighas  and  5  biswas,  which  was  mortgaged  by  two  brothers,  Sher 
Singh  and  Khaman  Singh  in  1858.  Tbe  plaintiffs  alleged  that 
the  mortgage  debt  had  been  satisfied  hy  the  nsofract.  The  bro- 
thers are  said  to  have  been  separate  and  each  is  said  to  have 
mortgaged  his  half  share  of  the  property.  The  equity  of  redemp- 
tion of  Sher  Singh  was  brought  to  sale  in  esecution  of  a  simple 
money-decree  held  by  Deokishen  and  was  purchased  by  Deo- 
kishen  himself.  He  died  and  was  succeeded  by  his  widow  Musam- 
mat  Ganga^  respoudent  No.  2.  Both  the  mortgagors^  Sher  Singh 
and  Ehaman  Singh  also  died.  Ehaman  Singh  was  succeeded  by 
his  widow  Masammat  Gaura,  who  is  also  dead.  The  plaintiffs 
claimed  as  heirs  to  Khaman  Singh.  Khaman's  widow  Musam- 
mat  Gaura  executed  a  sioiple  money  bond  on  the  2l8t  of  Decem- 
ber 1883  in  favour  of  Deokishen  for  the  sum  of  Bb.  95.  Deo- 
kishen got  a  decree  on  the  bond  on  the  8th  of  March  1887.  In 
execution  of  that  decree  Gaura's  rights  and  interests  in  the  pro« 
perty  mortgaged  were  sold  and  bought  by  one  Ganga  Prasad. 
On  the  21  st  January  1889  Ganga  Prasad  sold  these  rights  and 
interests  to  Ram  Chandar^  brother  of  Deokishen.  On  the  17th 
of  March  1892  Deokishen  brought  a  suit  to  redeem  half  the  pro- 
perty. The  defendants  to  the  suit  were  (1)  the  predecessor  in 
title  of  Nawab  Sir  Faiyaz  AH  Khan,  respondent  No.  1,  who  had 
by  purchase  acquired  the  rights  of  the  original  mortgagees,  (2) 
the  plaintiff's  brother  Ram  Chandar,  and  (3)  the  present  appel- 
lants, the  heirs  of  the  mortgagors.  Ram  Chandar  died  during 
the  progress  of  that  suit,  and  Deokishen,  alleging  that  he  was 
Ram  Chandar's  heir,  amended  his  plaint  and  asked  to  redeem 
the  whole  76 J  bighas.  Only  the  representative  of  respondent 
No.  1  contested  the  8uit.  On  the  13th  September  1898  Deo- 
kishen got  a  decree  for  redemption  of  the  whole  property  subject 
to  the  payment  of  Rs.  1,000  to  Nawab  Sir  Faiyaz  Ali  Khan. 
Against  this  decree  two  appeals  were  preferred,  one  by  Nawab . 
Sir  Faiyas  Ali  Khan  and  the  other  by  Deokishen.  Deokishen 
died  during;  the  pendency  of  the  appeals  and  his  widow  Musammat 
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2909         GaDga  was  brought  on  the  record  as  his  legal  representative. 
The  present  plaintiffs  were  not  made  parties  to   the  appeals. 


Eallv 
«.  These  appeals  ended  in  a  compromise^ -and  a  decree  on  the  compro- 

▲xi  Khak.  ^is®  was  passed  on  the  20th  of  December  1900.  Under  the  com- 
promise both  the  appeals  were  withdrawn.  Musammat  Ganga 
was  to  get  Bs.  4,000  and  the  decree  of  the  lower  Court  for 
redemption  waste  be  treated  as  if  it  never  existed  ("  kaladam  "). 
The  Court  of  first  instance  (Munsif  of  Khurja)  dismissed  this 
suit  finding  that  the  debt  incurred  by  Musammat  Gaura  was 
incurred  for  legal  necessity ,  and  that  the  sale  in  execution  of 
the  decree  against  her  passed  the  whole  of  Khaman  Singh's 
rights.  One  of  the  defences  to  the  suit  was  that  the  plaintiffs' 
suit  was  barred  by  the  decree  passed  in  the  suit  of  Deokishen 
instituted  on  the  17th  of  March  1892.  This  plea  was  overruled 
by  the  Court  of  first  instance.  The  plaintiffs  appealed  against 
the  decree  of  that  Court  dismissing  their  claim,  and  the  respon- 
dents filed  an  objection  under  section  561  of  the  Code  of  Civil 
Procedure,  assailing  the  finding  of  the  first  Court  on  the  ques- 
tion of  res  judicata.  The  lower  appellate  Court  (Additional 
Judge  of  Aligarh)  without  dealing  with  the  question  raised  by 
the  plaintifTs'  appeal,  sustained  the  objection  filed  by  the  respon- 
dent No.  1,  and,  holding  that  the  plaintifl^s'  suit  was  barred  by 
section  13  of  the  Code  of  Civil  Procedure,  dismissed  it.  Against 
the  decree  of  the  lower  appellate  Court  the  plaintiff's  appealed  to 
the  High  Court. 

Dr.  Tej  Bahadwr  Sapru  and  Munshi  Oobind  Prasad,  for 
the  appellants* 

Mr.   Abdid   Majid,    Babu  Jogindro  Nath   Ghaudhri  and 
Maulvi  RahmatuLlahj  for  the  respondents. 

Ekox  and  Aikmak,  JJ. — This  appeal  arises  out  of  a  suit 
brought  by  the  appellants  to  recover  possession  of  a  half  share 
in  76  bighas  and  5  biswas,  which  was  mortgaged  by  two  brothers 
Sher  Singh  and  Khaman  Singh  in  1858.  The  plain  tiffs'  allegation 
is  that  the  mortgage  debt  has  been  satisfied  by  the  usufruct.  The 
brothers  are  said  to  have  been  separate  and  each  is  said  to  have 
mortgaged  his  half  share  of  the  property.  The  equity  of  redemp- 
tion of  Sher  Singh  was  brought  to  sale  in  execution  of  a  simple 
money    decree    held    by    Deokishen    and    was    purchased    bv 
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Deokishen  himself.    He  is  dead    and  is  represented  by  his         igos 
widow  Musammat  Qanga,  respondent  No.  2.    Both  the  mort-        kaxlv 
gagors  Sher  Singh  and  Khaman  Singh  are  dead.    Ehaman  Singh  •• 

was  succeeded  by  his  widow  Musammat  Gaura^  who  is  also  dead.     Alx  Ksav. 
The  plaint! CPs  claim  as  heirs  to  Ehaman  Singh.    It  appears  that 
Ehaman's  widow  Musammat  Gaura  executed  a  simple  money 
bond  on  the  21st  of  December  1883  in  favour  of  Deokishen  for 
the  sum  of  Bs.  95.     Deokishen  got  a  decree  on  the  bond  on  the 
8ih  of  March  1887.    In  execution  of  that  decree  Gaura's  rights 
and  interests  in  the  property  mortgaged  were  sold  and  bought 
by  one  Ganga  Prasad.    On  the  21st  January  1889  Ganga  Prasad 
sold  these   rights  and  interests  to  Bam   Chandar,  brother   of 
Deokishen.    On  the  17th  of  March  1892  Deokishen  brought  a 
suit  to  redeem  half  the  property.    The  defendants  to  the  suit 
were  (1)  the  predecessor  in  title  of  Nawab  Sir  Faiyaz  Ali  Ehan, 
respondent  No.  1^  who  had  by  purchase  acquired  the  rights  of 
the  original  mortgagees,  (2)  the  plaintififs  brother  Bam  OhandaTj 
and  (3)  the  present  appellants,  the  heirs  of  the  mortgagors.    Bam 
Chandar  died  during  the  progress  of  that  suit,  and  Deokisheni 
alleging  that  he  was  Bam  Ohandar's  heir,  amended   his  plaint 
and  asked  to  redeem  the  whole  76^  bighas.    Only  the  representa- 
tive   of  respondent  No.  1   contested  the  suit.    On  the  13th 
September  1898  Deokishen  got  a  decree  for  redemption  of  the 
whole  property  subject  to  the  payment  of  Bs.  1,000   to  Nawab 
Sir  Faiyaz  Ali  Ehan.    Against  this  decree  two  appeals   were 
preferred,  one  by  Nawab  Sir  Faiyaz  Ali  Ehan  and  the  other  by 
Deokishen.    Deokishen  died  during  the  pendency  of  the  appeals^ 
and  his  widow  Musammat  Ganga  was  brought  on  the  record  as 
his  legal  representative.    The  present  plaintiffs  were  not  made 
parties  to  the  appeals.    These  appeals  ended  in  a  compromise,  and 
a  decree  on  the  compromise  was  passed  on  the  20th  of  December 
1900.     Under  the  compromise  both  the  appeals  were  withdrawn. 
Muiammat  Ganga  was  to  get  Bs.  4,000  and  the  decree  of  the 
lower  Court  for  redemption  was  to  be  treated  as  if  it  never  existed 
("kaladam*').    The  Court  of  first  instance  dismissed  this  suit, 
finding  that  the  debt  incurred  by  Musammt  Gaura  was  incurred 
for  legal  necessity,  and  that  the  sale  in  execution  of  the  decree 
against  her  passed  the  whole  of  l^haman  Singh's  rights.    One  of 
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_     1908.        the  defences  to  the  suit  was  that  the  plaintiff's  suit  was  barred 

ItiLLir       ^y  *^®  decree  passed  in  the  euit  of  Deokishen  instituted  on  the 

_  ••  17th  of  March  1892.    This  plea  was  overruled  by  the  Court  of 

Au  Khav.     fii's^  instance.     The  plaintiffs    appealed    against  the  decree  of 

that  Court  dismissing  their  claim,  and  the  respondents  filed  an 

objection  under  section  661  of  the  Code  of  Civil  Procedure, 

assailing    the    finding  of   the  first    Court  on  the  question  of 

rea  judicata.    The  learned  Additional  Judge,  without  dealing 

with  the  question  raised  by  the  plaintiffs'  appeal,  sustained  the 

objection  filed  by  the  respondent  No.  I,  and,  holding  that  the 

plaintiffs' suit  was  barred  by   section  13  of  the  Code  of  Civil 

Procedure,    dismissed  it.     Against  the  decree  of    the    lower 

appelbte  Court  the  plaintiffs  have  preferred  the  present  appeal. 

The  first  question  we  have  to  decide  is,  whether  the  sale  in 
exeoution  of  the  decree  on  the  simple  money  bond  executed  by 
Musammat  Gaura  wa-i  a  sale  only  of  her  life  interest  in  the 
property  or  whether  it  passed  the  estate  of  her  deceased  husband 
Khaman  Singh.  As  said  above,  the  learned  Munsif  decided 
that  the  whole  estate  passed  by  the  sale.  In  our  opinion  that 
decision  cannot  be  supported.  When  Deokishen  lent  money  to 
Musammat  Gaura  in  1883  he  chose  to  do  so  on  her  personal 
security.  He  did  not  obtain  from  her  any  mortgage  of  her 
husband^s  property.  That  being  so,  we  hold  that  any  decree  which 
be  obtained  on  his  simple  money  bond  could  only  bind  the  rights 
and  interests  of  his  debtor  on  whose  personal  security  he  had 
advanced  the  money.  Musammat  Gaura  is  dead.  She  had  only 
a  widow's  estate,  and  with  her  death  the  rights  and  interests  in 
the  property  in  suit  purchased  in  execution  of  the  decree  against 
her  came  to  an  end.  In  support  of  this  view  we  may  refer  to 
what  is  said  in  paragraph  641  of  the  7th  edition  of  May  ne's  Hindu 
Law  and  to  the  CAse  Dhiraj  Singh  v.  Manga  Ram  (1).  This 
disposes  of  the  firsb  issue  which  we  have  to  decide. 

The  next  question  that  arises  is  whether  the  present  suit  of 
the  plaintiffs  is  barred  by  what  took  place  in  the  suit  for  redemp* 
lion  instituted  by  Deokishen  in  1892.  It  is  true  that  in  that  suit, 
by  the  amendment  of  his  plaint,  Deokishen  claimed  to  redeem  the 
whole  property.     It  appears  that  in  that  suit  no  issue  was  framed 

(1)    Weekly  NoUs,  1897.  p.  ST. 
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as  to  whether  in  point  of  fact  Deokishen  did  or  did  not  own  the         1908 
equity  of  redemption,  and  consequently  it  cannot  be  said  that       kailu 
the  issue  as  to  his  owning  the  whole  was  ^^  heard  and  finally  ^' 

decided  ''  by  the  Court.  The  learned  counsel  for  the  defendant,  Ali  Khak. 
however,  relies  on  explanation  II  to  section  13  of  the  Code  of 
Civil  Procedure,  which  enacts  that  any  matter  which  might  and 
ought  to  have  been  made  a  ground  of  defence  in  a  former  suit 
shall  be  deemed  to  have  been  a  matter  directly  and  substantially 
in  issue  in  that  suit.  As  we  have  said,  the  present  plaintiffs  did 
not  appear  to  defend  the  suit,  and  the  decree  was  passed  ex  parte 
against  them.  The  present  plaintiffs  might  in  that  suit  undoubt- 
edly have  raised  the  plea  that  Deokishen  was  not  the  owner  of 
the  equity  of  redemption  of  the  whole  of  the  property.  But 
although  they  might  have  raised  such  a  defence,  we  are  of  opinion 
that  it  was  not  incumbent  on  them  to  do  so.  It  was  not 
necessary  for  the  Court  to  decide  the  issue  as  to  the  extent  of 
Deokishen's  rights  to  enable  it  to  pass  the  decree  which  it  did. 
Deokishen  admittedly  owned  a  share  in  the  equity  of  redemption, 
and,  that  being  so^  he  was  entitled  to  redeem  the  whole.  We 
hold  that,  this  being  so,  the  plaintiffs  as  representatives  of  one  of 
the  co-mortgagors  were  not  bound  in  the  previous  suit  to  raise 
the  issue  as  to  whether  or  not  Deokishen  owned  the  equity  of 
redemption  over  the  whole.  We  hold,  therefore,  that  the  plain- 
tiffs are  not  precluded  by  anything  in  the  previous  suit  from 
maintaining  their  present  claim.  We  have  already  held  on  the 
first  question  that  we  have  to  decide  that  the  property  itself  did 
not  pass  at  the  sale  in  execution  of  the  decree  obtaiDcd  against 
Musammat  Gaura,  but  only  her  rights  and  interests.  The  plain- 
tiffs as  the  heirs  of  one  of  the  original  co-mortgagors  are  there- 
fore entitled  to  maintain  this  suit  for  redemption.  Issues  were 
remitted  to  the  lower  appellate  Court  to  decide  two  questions  of 
fact,  namely,  what  was  the  amount  secured  by  the  mortgage 
which  it  is  sought  to  redeem,  and  next,  whether  or  not  that 
amount  has  been  discharged  by  the  usufruct  of  the  property.  On 
these  issues  the  lower  appellate  Court  has  found,  first^  that  the 
amount  secured  by  the  mortgage  is  Ba.  426,  and  next,  that  the 
mortgage  debt  has  long  ago  been  discharged  by  the  usufruct. 
Objections  have  been  filed  by  the  respondent.    One  objection  ia 
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that  on  the  finding  of  the  lower  appellate  Court  that  the  mort- 
gage debt  has  been  satisfied  long  ago  oat  of  the  usuf  raot,  the  fioifc 
of  the  plaintiffs  is  barred  by  limitation.  This  plea^  however, 
'^JSJur^**  was  abandoned  before  us.  Another  objection  has  been  raised 
as  to  the  finding  of  the  lower  Court  in  regard  to  the  amouot  of 
the  mortgage  monej.  The  respondents  oontended  that  the  terms 
of  the  wajib-ul-arz  of  1890  show  that  the  amount  secured  bj  the 
mortgage  was  Bs.  l^OOO.  We  have  examined  this  wajib-ul-arz 
and  we  agree  with  the  construction  placed  on  it  by  the  lower 
appellate  Court.  We  set  aside  the  decrees  of  the  Courts  below 
and  decree  the  plaintiffs'  olaim  as  set  forth  in  relief  (a)  of  the 
plaint.  The  plaintiffs  will  have  their  costs  here  and  in  the 
Courts  below. 

This  case  was  very  ably  argued  by  the  learned  advocates 
for  the  parties,  particularly   by  the  learned  advocate  for  the 

appellants. 

Appeal  decreed. 

■  S$fof$  8ir  J9hn  SianUy,  Kniyli,  Chief  Ju9i%o$t  •^  ^^*  Jusiioi 


MaftM. 


COLLECTOR  OF  MIBZAPUB  (Pi^VTZVf},  o.  DAWAN  SINGH 

AXn  OTHIBS  (DnPIKDAKTS) .• 
Aei  So,  XT  ef  1877  (Indian  Limitation  Act),  teh$dul$  II.  artioU  lie-LimU- 
Uom^^mortgage^^Suit  for  compentation  for  tkt    breach  of  a  eontnti 
in  writing  ngietered. 

A  registered  mortgage  bond  provided  that  the  amount  secured  bj  it  should b« 
paid  by  instalments,  and  that  in  case  of  default  the  mortgagee  would  be  entitled 
to  take  possession  { further,  that  should  there  be  any  loss  in  the  recoyerj  of 
the  amount  due  or  in  deliTary  of  possession  of  the  mortgaged  land,  the  moii* 
gagee  wonld  have  power  to  realise  the  amount  secured  by  the  bond  with  thi 
interest  atl  per  cent,  from  the  date  of  the  cause  of  action  till  repayment,  eithsr 
from  itk%  ptnon  or  from  the  property,  moTable  or  immovaUe^  of  the  debtor,  or 
from  the  property  mortgaged. 

M$td  that  a  suit  based  upon  the  foregoing  covenant  to  recover  the  mortgtgt 
money  upon  failure  of  the  mortgagor  to  pay  instalments  was  in  substance  a  loit 
for  compensation  for  breach  of  contract,  to  which  the  limitation  prescribtd 
by  article  116  of  the  second  schedule  to  the  Indian  Limitation  Act,  1877, 
applied.    Musain  AH  Khan  t,  Safig  AH  £%aii  (1)  referred  to. 

Tms  was  a  suit  to  recover  the  amoant  of  a  mortgage  bond, 
dated  the  17th  of  April  1899.    It  was  a  registered  docomeDt, 

*  Second  Appeal  No.  10  of  1907  from  a  decree  of  Muhammad  Ali,  District 
Judge  of  Miriapur,  dated  the  12th  of  September  1906,  modifying  a  decree  ^ 
AiiiJtdaUahy  Snbordinate  Judge  of  Hirsapur,  dated  the  1st  of  June  1900. 

(1)  (1881)  L  L.  B.,a  All.,  eoo. 
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and  provided  that  the  amount  eecored  by  it  should  be  paid  by 
inatalinentB;  avd  that  in  case  of  default  the  mortgagee  would  be 
entitled  to  take  possession.  It  further  provided  that  should  there 
be  any  loss  in  the  recovery  of  the  amount  due  or  in  delivery  of 
possession  of  the  mortgaged  land^  the  creditor  would  have  power 
to  realise  the  amount  secured  by  the  bond  with  interest  at  1  per 
cent,  from  tiie  date  of  the  cause  of  action  till  repayment^  either 
from  the  person  or  from  the  property,  movable  or  immovable,  of 
the  debtor,  or  from  the  property  mortgaged.  The  f  rst  instalment 
was  payable  0:1  the  16th  of  December  1899.  The  present  suit  was 
brought  on  t  e  15th  of  December  1905.  The  Court  of  first 
instance  (Subordinate  Judge  of  Aligarh)  deoraed  the  plaiintiff^s 
daina.  On  appeal,  however,  this  decree  was  mvarmi  by  the 
Distrix^t,  /ndge  wh^  dismissed  the  suit^  koMiog  it  ito  be  herted  by 
limitation.    The  plaimtiff  A^^ealed  to  tbe  High  Cknirt. 

Mar.  A.  S.  Ji(ytt»M,  for  the  af  pelUtnts. 

Mc.  MiUMmwiad  Hsk^of^  for  the  impondeirt. 

Stanley,  C.  J.  and  Banebji,  J. — The  suit  which  h$M  givM 
ri*e.^  %Ks  «ppeal  was  brought  by  the  plaintiff  appellant  to 
recover  the  amount  of  a  mortgage  bond,  dated  the  17th  of  April 
1899.  It  was  a  reigistered  document^  and  provided  that  the  MdowU; 
secured  by  it  sbonld  hB  fsAd  lif  ioetalaratB,  »nd  4^at  in  case  of 
deiaoit  the  mM^gee  wvvM  be  entitled  "to  take  possession.  It 
f curlher  provided  that  should  there  be  any  loss  in  the  recovery  of 
the  amount  due  or  in  delivery  of  possession  of  the  mortgaged  land, 
the  creditor  would  have  power  to  realise  the  amomit  «eaui«d  by 
the  bond  with  ittbeiest  a*  1  per  «en4.  from  the  date  of  the  cause 
of  MtieD  till  repfiyment,  either  from  the  person  or  from  the  pro- 
perty, movable  or  immovable,  of  the  debtor,  or  from  the  property 
mortgaged.  The  first  instalment  was  payable  on  the  16th  of 
December  1899«  The  present  suit  was  brought  on  the  15th  of 
December  1905.  The  Court  below  has  dismrissed  the  suit,  holding 
it  to  be  barrsd  by  littiitation,  and  has  referred  to  the  case  of  Ram 
Nmmiu  v*  Kamta  Singh  (1)  as  an  authority  in  support  of  its  view. 
That  ivUi^ in  oar  opinion  das  no  beariug  whatever  on  the  present 
case.  That  wasa  suit  for  arrears  of  rent,  for  which  there  is  specific 
prevision  in  sdiedule  II  of  the  Limitation  Aot.  The  present s«it  is 
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one  for  money  payable  under  a  mortgage  bond.  As  the  property 
mortgaged  consisted  of  mortgagee  rights^  it  was  assumed^  accord* 
log  to  the  roling  in  force  at  the  time  when  the  suit  was  brought^  that 
the  mortgaged  property  could  not  be  sold,  but  there  is  the  clear 
covenant  in  the  bond  that  the  money  would  be  recoverable  in 
ca<?e  of  default  in  delivering  possession  from  the  person  and  other 
property  of  the  mortgagors.  This  was,  in  our  opinion,  a  suit  which 
was  governed  by  article  116  of  schedule  II,  being  in  substance 
a  suit  for  compensation  for  breach  of  contract,  namely,  the  con- 
tract to  deliver  possession  and  pay  the  amount  secured  by  the 
bond  in  case  of  default  in  delivering  possession.  The  bond  being 
a  registered  instrument,  the  period  of  limitation  under  tbat  artide 
was  six  years,  and  the  suit  was  therefore  within  time.  This 
view  18  in  consonance  with  the  ruling  of  a  full  Bench  of  this 
Oourt  in  Eusain  AH  Khan  Y*  Eafiz  AU  Khan  (1).  The  result 
18  that  we  allow  the  appeal,  set  aside  the  decree  of  the^  Oourt 
below  and  restore  that  of  the  Oourt  of  first  instance  with  costs  in 
allOoorts. 

Appeal  decreed. 


Siftre  8if  J0hn  StanUft  Kmighit  Chief  JnHioe,  and  Mr,  JnHiee  JBanerJi. 
MUL  KUNWAR  AIVD  othbb  (Dbvivsints)  «.  CHATTAB  SINQH  (PLAnmvv) 

An  MUSABOCAT  NAUGI  (DsrnrDAirv) .• 
Aft  Ifo.  XF 9/1877  (Indian  LimUaH<m  Aei),  tekednU  tl,  orHoU  lltf-XAROa. 
iion^SnU  for  oomp^maiion  pr   ih0  hrsach  of  a  eoniraei  in   wriHng 
r€gi9t9r9d, 
A  deed   of    eale    of  immovable  property,    daly  regieteredt  contained  n 
eoTenant  to  the  effect  that  in  the  event  of  a  claim  being  adfanoed  by  a  oo^hai«r, 
or  in  the  erent  of  the  pnrchaeer  losing  any  part  of  the  property  in  any  other 
way^he  would  be  entitled  to  a  ref  and  of  the  consideration  and  to  damages. 
The  purchaser,  failing  to  get  possession  of  part  of  the  property  pnrohaeec^ 
sued  for  possession,  or  in  the  alternatiye  for  a  refund  of  a  proportionate  part  of 
the  consideration  money  and  damages.  Stld  that  as  regards  the  latter  relief  the 
suit  was  gOTcmed  by  article  116,  and  not  by  article  97,  of  the  second  schedule  to 
the  Indian  LimiUtion  Act,  1877. 

Thb  facts  out  of  which  this  appeal  arose  areas  foUows:— 
Two  brothers,  Dip  Ohand  and  Laj ja  Ram,  owned  certain  pro- 
perty.   Dip  Ohand  died  in  1876  leaving  him  surviving  his  sons 


•Second  Appeal  No.  296  of  1907  from  a  decree  of  H.  J.  BeU,  District  Judfl« 
of  Aligarh,  dated  the  22nd,of  December  1900,  confirming  a  decree  of  Pitamba^ 
Joshi,  Subordinate  Judge,  of  Aligarh,  dated  the  26th  of  January  1906. 
(1)(1881)LL.R.,8A11,600. 
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Kanhaiya  Lai  and  Makhan  Lai  and  a  widow  MoBammat  Nangi* 
The  names  of  these  persons  were  entered  in  the  revenue  records  in 
regard  to  his  half  share  of  the  property.  Lajja  Ram  died  in  1885. 
His  share  devolved  on  his  nephews  Makhan  Lai  and  Kanhaiya 
Lai.  Makhan  Lai  died  leaving  a  minor  son^  Ghanshiam  Bas,  and 
a  widow^  Mosammat  Mul  Kan  war.  On  the  16th  of  September 
1898  Mul  Konwar  sold  one-half  of  the  property  to  the  plaintiff. 
On  the  10th  of  Jannary  1899  Kanhaiya  Lai  sold  the  other  half. 
The  plaintiff  applied  for  the  entry  of  his  name  in  respect  of  the 
entire  village^  but  his  application  was  rejected  on  the  16th  of 
Aogost  1899  as  regards  the  share  which  was  recorded  in  the  name 
of  Musammat  Naagi^  the  widow  of  Dip  Chand.  The  plaintiff 
then  sued  for  a  declaration  of  his  right  and  for  possession  against 
Naa^,  but  that  suit  was  dismissed  on  the  23rd  of  Novem^^er  1900. 
On  tke  9th  of  Jaly  1901  he  brought  the  present  suit  against  Mu« 
eammat  Mul  Kunwar  and  her  minor  son  Ghanshiam  Das  as  the 
principal  defendants,  and  he  claimed  the  following  reliefs  (1)  that 
possession  be  awarded  over  the  property,  (2)  that  if  possession  be 
not  awarded  a  proportionate  part  of  the  consideration  for  the  sale 
with  interest  be  awarded  to  him,  and  in  case  the  first  relief  was 
granted,  that  he  might  be  awarded  farther  damages. 

The  Court  of  first  instance  (Subordinate  Judge  of  Aligarh), 
granted  the  second  prayer  in  the  plaint,  and  the  decree  of  that 
Court  was  aflSrmed  by  the  lower  appellate  Court  (District  Judge 
of  Aligarh).  The  defendants  Mul  Kutiwar  and  Ghanshiam  Das 
appealed  to  the  High  CouH. 

Dr.  Satish  Chandra  Banerji  and  Pandit  Mohan  Lai 
Nehru,  for  the  appellants. 

Munshi  Oulzari  Lai,  Babu  Parbati  Charan  Chatter ji  and 
£aba  Surendra  Nath  Sen,  for  the  respondents* 

SxiNLEY,  C.  J.,  and  Ban£Bji,  J. — ^The  suit  which  has  given 
rise  to  this  appeal  was  brought  under  the  following  ciroum« 
stances: — ^Two  brothers.  Dip  Chand  and  Lajja  Ram,  owned 
certain  property.  Dip  Chand  died  in  1876  leaving  him  surviving 
his  sons  Kanhaiya  Lai  and  Makhan  Lai  and  a  widow  Musammat 
Naugi.  The  names  of  these  persons  were  entered  in  the  revenue 
records  in  regard  to  his  half  share  of  the  property.  Lajja  Ram 
died  in  1885.    His  share  devolved  on  his  nephews  Makhan  Iial 
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1906         ^^  Eanhaiya    Lai.    Makhan  Lai  died  leaving  a   minor  son, 
jj^^         Qhanshiam  Das,  and  a  widow,  Musammat  Mul  Kunwar.     On 
KuvwAB      the  16th  of  September   1898  Mai  Ran  war  sold  one-haU  of  the 
Obahab      property  to  the    plaintiflf.    On  the     10th  of    January   1899 
Si»«H.        Kanhaiya  Lai  sold  the  other  half.    The  plaintiff  applied    for  the 
entry   of  bis  name  in   respect  of  the  entire   village,   bat  his 
application  was  rejeeted  ob  the  16th  of  Aagast  1899  as  regards 
the  share  which  was  recorded  in  the  name  of  Masammat  Naogii 
the  widow  of  Dip  Giand.     The  plaintiff  then  sued  for  a  declara- 
tion of  his  right  and  for  possessioo  against   Naagi,  bat   thatsait 
was  dismissed  on  the  23rd  of  November  1900.    On  the  9th  of 
July  1904  he  brought  the  present  suit  against  Musammat  Mul 
Kunwar  and   her   minor  son  Ghaushiam  Das  as  the  priuoipal 
defendapts,    and    he    claimed  the    following    reliefs  (1)   that 
possession  be  awarded  over  the  property,  (2)  that  if  possessioo 
be  not  awarded  a   proportionate  part  of  the  consideration  for 
the  sale  with  interest  be   awarded  to  him,  and  in  case  the  first 
relief  waa  granted,  that  he  might  be  awarded  further  damages. 
The  Court  of  first  instance  granted  the  second   prayer  in  the 
plaint,  and  the  deoree  of  that  Court  hoe  been  affirmed  by  the 
lower  appellate  Court. 

The  defendants  have  preferred  this  appeal,  aod  the  first 
contention  raised  on  their  behalf  is  that  the  claim  is  barred  by 
limitation.  We  may  observe  that  this  plea  was  not  set  up 
in  either  of  the  Courts  below.  The  contention  is  that  the  suit 
is  one  for  money  paid  on  an  existing  consideration  which  has 
failed,  and  that  therefore  article  97  of  Schedule  II  of  the  Limita- 
tion Act  applies,  and,  as  the  suit  was  brought  after  three  years 
from  the  date  on  which  the  plaintiff'  suit  against  Musammat 
Naugi  was  dismissed^  this  claim  is  time-barred.  We  do  not  think 
this  contention  is  right.  The  claim  is  upon  a  covenant  contained  in 
the  sale  deed,  that  covenant  being  to  the  effect  that  in  the 
event  of  a  claim  being  advanced  by  a  co-sharer,  or  in  the  event 
of  the  purchaser  losing  any  part  of  the  property  in  any  other  way, 
he  would  be  entitled  to  a  refund  of  the  consideration  and  to 
damages.  Now  this  is  clearly  a  suit  on  that  covenant  and  for 
the  breach  of  it,  namely,  the  failure  of  the  defendants  to  put  the 
plaintiff  into  possession  of  the  share  of  the  property  sold  which 
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was  recorded  in  the  name  of  Mosammat  Nangi.  The  elaim 
therefore  was  clearly  one  governed  by  article  116  of  schedule 
Ily  as  the  sale  deed  was  a  registered  in&trament. 

The  next  contention  is  that  nnder  the  covenant  the  plain- 
tiff was  not  entitled  to  any  refand,  as  he  was  aware  of  the  title 
set  np  by  Mosammat  Naugi  at  the  time  of  his  purchase.  This 
contention  also  has  in  our  judgment  no  force.  The  parties  were 
probably  aware  of  the  fagt  that  a  part  of  the  property  was  entered 
i^  the  name  of  Musammat  Naugi,  and  it  was  apparently  for 
that  reason  that  the  purdiaser  took  the  covenant  from  the  vendor 
to  which  we  have  referred  above^   which  is  an  absolute  covenant. 

t^or  these  reasons  we  think  the  Courts  below  were  right  and 
we  dismiss  the  appeal  witli  costs.* 

Appeal  dismissed. 


*  TUioftMWM  foUowedU  F.  A.f.  0.  No.  88  o!  1908»  Som  Jaggi  Roi  y. 
Kmult^lkar  Mm^  dMided  on  the  22iid  Jane  1908,  the  judgment  in  which  ie 
prinked  below : — 

Axxiuv  and  KAaAMAT  HntiiK,  JJ.^The  plaintiff,  who  is  reapendent 
hera»  parohaeed  certain  landed  property  from  thedefendmts.  The  tale  deed 
set  oat  that  the  property  wae  nnincambered.  It  contained  a  covenant  that 
if  the  vendee  thoald  be  disposteised  of  any  portion  of  it  the  vendors  would 
repay  a  proportionate  am^nnt  of  the  tale  price  with  interest  at  2  per  cent. 
In  conteqaenoe  of  a  decree  obtained  by  a  prior  incumbranoer  the  plaintiff 
waa  diapossessed  of  a  pertion  of  the  property  on  the  8th  of  April  1904  On  the 
14ih  of  Jnly  1907  ha  fllad  the  snit  in  which  this  appeal  arises^  ta  recofer  from  the 
dafandanta  the  proportionate  valae  of  the  share  of  the  property  of  whieh  he 
had  been  dispossessed  together  with  interest.  The  Conrt  o|  flrat  instance 
difmissed  the  snit,  holding  that  it  fell  within  article  97  of  schedule  II  of  the 
Limitation  Act,  which  provides  a  period  of  three  years  for  a  suit  to  recover 
money  paid  npon  an  existing  consideration  which  afterwards  fails,  the  time 
from  which  the  period  begins  to  ran  being  the  date  of  failure.  The  plaintiff 
appea^d.  The  learned  Subordinate  Ji  dge  allowed  the  appeal  and  remanded 
the  case  under  section  662  of  the  Code  of  Civil  Procedure  for  decision  on  the 
merits.  Against  that  x)rder  of  reman  i  the  present  appeal  has  been  preferred. 
The  learned  Subordinate  Judge  was  of  opinion  that  the  suit  fell  within  article 
116  of  the  second  schedule,  which  allows  six  years  for  a  suit  for  compensa- 
tion  for  the  breach  of  a  contract  in  writing  and  registered.  We  are  clearly 
of  opinion  that  the  suit  does  fall  within  that  article  aad  that  the  view  taken 
iby  the  learned  Subordinate  J  udge  is  right,  The  eases  cited  by  the  learned 
counsel  for  the  appellants,  namely.  Mam  Chandait  Singh  v.  ToAfa  Bkarti 
(I.  L.  B.,  26  AU.,  519)  and  Sa»uman  Kamat  v.  Hanuman  liandur  (I.  L.  R. 
19  Cale.,  12»>  are  clearly  distlnguidiable.  In  the  case  !f Alt  At  ITom  v.  JCWr^'« 
dhwr  Ckatnrbhuj  Marwadi  (I.  L.  B.,  26  Bom.,  760)  it  was  argued  for  the 
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ftppellant»  whoie  tnit  had  been  diimiiied  M  barred  by  limitotion,  that  eren 
if  artiole  116  applied,  the  suit  was  time  barred.  The  learned  Judges  did  not 
touch  on  thii  plea  at  all.  The  deciiion  of  the  Coart  below  it  in  accordance 
with  a  recent  decision  of  this  Coart  (as  yet  unreported)  in  Second  Appeal 
No.  296  of  1907  disposed  of  on  the  22nd  of  May  last.  It  was  there  held  that 
a  similar  sait  to  the  present  "was  clearly  one  gorerned  by  article  116  of 
schedule  II,  as  the  sale  deed  was  a  registered  instroment.''  For  the  above 
reasons  we  are  of  opinion  that  the  appeal  fails,  and  it  is  dismissed  with 
costs. 


B$Jbr$  Sir  John  Stamhf,  Knight,  Ohi§fJu9tio€,  and  Mr.  JuiHe$  Bmurji. 

HARPAL  8IKGH  ahd  othbbs  (Divbvdavts)  e.  LEKHBAJ  KUKWAB 

(Plaihtivv)  avd  J  AMKI  KUNWAB  (Oivivbavts).* 

Mindu  law    SueoeMSum-^Impartibh  $*tat€^»S$iai9  detii^d  to  widow  ofownor 

'^Suit  h$  r§vernoner''Compromi9€  >JS§tat§  iaien  hff  r$v0r9ion§r. 

The  owner  of  an]  impartible  estate  to  which  the  role  of  primogeniture 
•  applied  died  leaving  a  will  which  purported  to  give  the  whole  estate 
aboslutely  to  his  widow.  After  the  death  of  the  testator  the  next  rerersioner 
•  saed  to  recoTcr  the  estate  and  pleaded  that  the  will  set  up  by  the  widow  was 
invalid.  The  parties  to  this  suit  entered  into  a  compromiee,  the  main 
provisions  of  the  oompromise  being  that  the  widow  should  be  the  **  gaddi-na« 
shin  "  daring  her  life  and  shoold  give  the  plaintiff  a  monthly  al|pwance,  and 
that  after  the  death  of  the  widow  the  plaintiff  or  any  representative  (kasm 
Wktkam)  who  might  be  living  shoold  be  the  absolate  owner  of  all  the  movable 
and  immovable  properties  possessed  by  the  testator  and  shoald  occapy  the 
*'gaddi".    The  plaintiff  reversioner  predeceased  the  widow. 

SHd  on  sait  by  the  widow  of  this  reversioner  to  recover  the  estate  as 
against  certain  other  members  of  her^hasband's  family  who  were  in  posses* 
sion,  that  the  effect  of  the  compomise  was  that  a  vested  interest  in  the  estate 
in  the  character  of]|an  impartible*€state  was,  sabject  to  the  life  interest 
of  the  widow,  limited  to  the  plaintiff  reversioner,  and  that  open  his  death 
the  estate  descended  to  his  heir  according  to  the  rale  of  primogenitare  and 
not  to  his  widow. 

Bani  M§wa  Kuwar  r.  Bant  SuIom  Kwwar  (1),  CMind  Eritkna  Narain 
^  V.  Abdul  QayyaM  (2),    Bacheho   Kunwar   v.  Dharam  Doi  (8)   and  Bam 
Shankar  Lai  v.  Gan€ih  Prasad  (4)]  referred  to.    Ahdul  Wahid   Ehaa  v. 
Naran  Bihi  (5)  distingaished. 

The  facts  of  this  case  are  fully  stated  in  the  judgment  of 
the  Court. 

The  Hon'ble  Pandit  Sundar  Lai  and  Dr.  Satish  Chandra 
Banerji  for  the  appellants. 

^  First  Appeal  Ko.  94  of  1906,  from  a  decree  of  W.  B.  G.  Moir,  District 
Judge  of  Jaanpar,  dated  the  24th  of  Febraary  1906b 

(1)  (1874)  L.  B.,  1 1.  A.,  157.         (8)  (1906)  I.  L.  R,  28  AIL,  847. 

(2)  (1908)  I.  L.  B.,  25  AU.,  546.    (4)  (1907)  I.  L,  B.,  29  AU.,  451. 

(5)  (1885)  L  L,  B«  11  Calc,  697. 
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Mr.  B.  B.  O^OonoT  and  MnnsM  Qohkl  Prasad^  for  the  rea-         ifos 


Stanley,  C  J.,  and  Banebji,  J.— The  title  to  the  Singraman 
estate  in  the  district  of  Jaunpar,  an  estate  of  oonsiderable  extent 
and  value,  is  involved  in  this  appeal.  This  estate  was,  up  to  the 
date  of  the  death  of  Rai  Bandhir  Singh  on  the  4th  of  January 
1895,  admittedly  impartible.  The  following  genealogical  table 
which  is  admitted  to  be  correct,  will  show  the  relationship  of  the 
family. 

DUKHINT  RAI 

I 


Bikiftm  Sftliai 


JftisuUi  Bai 


Fursotam  Bai 


IdarBai 


Singhji 


Ealaii;Salii       Nirpat  Bai 


Damar  Singh 

Mehamn 
(D.  S.  P.) 


BiJaiBai 


Abdat 
(D.  8.  P.) 


Sheobakhsh 
Bai 

I 


Lai  Bahadur 
Singh 


Sangram 
Singh 


Oajtai 
Singh 


Baghnnath 

Singh 
(D.  S.  P.) 


Bai  Bandhir 

Sinffh 
Bahadurs 
Thalrarain 

Sonao 

Xonwar 

(deoeaaad) 


Jagftrnath 
Singh 


I 
Udit 
Naiain 
Singh 


Pirthipal 
Singh 


Hahip 

Singh 

(D.  S.  P.) 


Badarpal 
Singhs 

Thakurain 
Janki 
Ennwar 

(defendant) 


Sheopal 
Singh 

Thakurain 
Lekhraj 
Ennwar 

(plaintiff) 


I 

Jadunath 

Singh 

I 
\ 

Thakur 

Harpal 

Singh 

(defendant) 


Shamaher 
Bahadur 
Singh 
(defendant) 


Baffhuraj  Bampal 

Bahadnr  Singh  Singh 

Abdut,  the  second  son  of  Damar  Singh,  died  childless  in 

1795  and  was  succeeded  by  his  nephew  Sangram  Singh,  and   he 

was  succeeded  by  his  eldest  son  Qajraj  Singh,  who  died  in  1857. 

Bai  Bandhir  Singh>  the  eldest  son  of  Gajraj  Singh,  then  succeeded 


HAB^A3^ 

Sisoa 
Lbkhbaj 
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to  the  property.  Three  weeks  before  his  death  he  exeouted  a 
will  in  fayour  of  his  wife  Thakarain  Sonao  Eunwar  of  all  his 
properly*  His  nephew  Sheopal  Siogh  was  hU  nearest  male 
psiatiye  at  ihe  time  of  his  death,  and  he,  on  the  28th  of  Maroh 
1896,  iostitated  a  suit  against  Sonso  Kan  war  for  possession  of 
the  estate,  alleging  that  Bandhir  Singh  was  not  of  sonnd  and 
disposing  mind  when  he  made  his  alleged  will.  He  also  averred 
that  the  estate  was  impartible  and  inalienable,  and  therefore 
Randhir  Singh  had  no  power  to  dispose  of  it  as  he  purported  to 
do.  This  suit  was  oompromised  on  the  26th  of  April  1896>  and 
practically  the  only  question  which  we  have  to  determine  is  the 
effect  of  this  compromise. 

The  learned  District  Judge  delivered  a  very  elabor4te  and 
lengthy  judgment,  but  with  many  of  the  topics  to  which  he  has 
referred  we  think  it  unnecessary  to  deal.  It  is  admitted  that 
the  estate  in  the  hands  of  Randhir  Singh  was  an  impartible  estate, 
and  it  is  also  admitted  that  Sheopal  Singh  would  have  suceeeded 
to  that  estate  if  no  valid  disposition  had  been  made  of  it  by 
Bandhir  Singh.  Therefore  it  appears  to  as  to  be  unnecessary  to 
treat  of  matters  prior  to  the  death  of  Bandhir  Singh,  exo^t  so  far 
as  they  show  the  circumstances  of  the  family  and  throw  light  on 
the  docaments  which  we  have  to  construe. 

Sheopal  Siogh  predeceased  Musammat  Sonao  Kunwar,  dyiof; 
on  the  27th  of  July  1899.  She  died  on  the  20th  of  June  190$. 
Sheopal  Singh  left  a  widow,  the  plaintiff  Lekhraj  Kunwar,  and 
also  a  daughter,  but  no  son.  Upon  his  death,  if  it  be  held  that  he 
acquired  under  the  compromise  an  absolute  interest  in  the  OTtate 
it  still  being  an  impartible  estate,  the  defendant  appellant  Thakar 
Harpal  Singh  would  admittedly  be  now  entitled  to  it  according 
to  the  rule  of  primogeniture.  We  may  here  mention  that  a 
number  of  villages  were  appropriated  for  the  maintenance  of  the 
jumor  members  of  the  family  a  number  of  years  back.  Nine 
villages  were  set  apart  for  PirthipaPs  branch  and  four  for  Sheo- 
pal. Of  the  nine  villages  five  were  sold,  and  the  members 
of  the  family  to  whom  they  belonged  have  now  only  ezpro- 
prietary  rights  therein.  The  members  of  the  family  are  atSl 
Aerefore  joint  in  estate,  though  they  are  separate  in  f  >•  d  and 
worship.    Whatever  be  the  ri^ghts  of  the  family  in  tiiese  vila^es^ 


Digitized  by 


GooglQ 


VOLh  xs±.] 


AIXAHABAI)  8EBIJB8. 


409 


they  form  part  of  the  estate^  and  if  the  junior  branches  become 
extinct  will  revert  to  the  head  of  the  family.  We  may  ako  here 
mention  the  fact  that  the  jauior  members  of  the  family  did  not 
live  in  harmony  with  the  members  of  the  senior  branchy  but  on  the 
contrary  there  was  constant  ill-feeling  and  litigation  between 
them.  There  is  no  contest  between  Harpal  Singh  and  Shamsher 
Bahadur  Singh.  They  -have  agreed  to  divide  the  estate  between 
them  in  the  event  of  their  appeal  being  successful.  The  contest 
is  between  them  and  Thakurain  Lekhraj  Kunwar,  whose  case  is 
that  Souao  Kunwar  under  the  will  of  her  husband  Bandhir  Singh 
acquired  the  property  as  her  atridhan,  and  that  under  the  com- 
promise^ in  the  events  which  have  happened^  the  property  has 
devolved  upon  her  as  the  representative  of  Sheopal  Singh.  On 
the  death  of  Sonao  Kunwar  Harpal  Singh  got  possession  of  the 
estate^  mutation  of  names  having  been  efiected  in  his  favour. 

We  now  turn  to  the  impeached  will  of  Randhir  Singh^  which 

is  dated  the  15ch  of  December  1894.     It  opens  with  a  detail  of 

the  property  which  the  testator  was  possessed  of^  and  then  follows 

a  recital  that  the  testator  has  no  male  issue  and  that  there  was  no 

sensible  and  qualified  man  in  the  family  to  look  after  and  manage 

the  estate  and  acquire  fame  ;  that  his  nephew  Sheopal  Singh  was 

separate  from  him^  and  that  his  conduct  and  manners  were  quite 

unworthy  and  incompatible  with  the  position  of  a  rais  and  that 

he  had  no  hopes  that  he  would  maintain  the  reputation  of  the 

family.    He  then  appoints  his  wife  Sonao  Kunwar  *'  as  legatee 

of  my  entire  estate  and  every  kind  of  movable  and  immovable 

property  of  which  I  am  in  possession  up  to  this  time,  and  fiabu 

Sridati  whom  I  brought  up  from  a  child/ as  manager/'  and  then 

ha  declared  that  they  should  hold  proprietary  possession  of  his 

estate  and  entire  movable  and  immovable  property  from  the  date 

of  his  deaths  and  that  the  legatee^  that  is^  Sonao  Kunwar^  should 

have  every  power  as  proprietor  and  Babu  Sridat  should  manage 

the  estate  in  obedience  to  and  with  the  advice  of  the  legatee. 

Then  the  testator  gave  a  direction  that  the  legatee  should  keep 

in  view  the  fact  that  Sheopal  Singh  was  separate  and  owing 

to  his  miFconduct  the  testator  did  not  eat  with  him^  yet  that  he 

had  set  apart  some  property  for  his  support  and  that  she  should 

continue  the  support.    This  is  the  substance  of  the  will. 

56 
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It  is  UDiiecessarj  for  as  to  determine  what  estate  Musammat 
Sonao  Kunwar  took  under  this  will,  assuming  it  to  have  been  a 
valid  will,  whether  she  took  an  absolute  estate  or  merely  a  Hindu 
widow's  estate.  Sheopal  Singh  at  once  disputed  the  will,  and  on 
the  28th  of  Maroh  1896  instituted  a  suit  against  Sonao  Eunwar 
and  Babu  Sridat  to  have  it  declared  that  the  will  was  void  and 
for  possession  of  the  estate  of  Randhir  Singh  and  mesne  profits.  The 
plaint  in  that  suit  is  to  be  found  in  First  Appeal  No.  25  of  1903, 
No.  lie  of  the  record.  In  the  first  paragraph  of  it  the  estate  of 
Singramau  is  described  as  impartible  and  untransferable,  the 
custom  of  the  family  being  that  the  senior  male  member  is  the 
occupant  of  the  gaddi  while  the  rest  of  the  members  are  recipients 
of  maintenance,  and  that  on  the  death  of  an  occupant  of  the  gaddi 
no  right  to  the  estate  passes  to  the  widow,  but  that  the  eldest  son 
succeeds  him  and  supports  all  the  members  of  the  family  with  the 
income  of  the  estate.  In  the  second  paragraph  the  succession  is 
traced  from  Dukhint  Rai  to  Randhir  Singh.  Then  the  fifth  para- 
graph  contains  an  allegation  that  when  Randhir  Singh  was  in  a 
weak  and  dying  condition  he  was  brought  to  Jaunpur,  so  as'to  be 
taken  to  Ajudhiaji  so  that  he  might  end  his  days  there,  and  that 
HI  hen  he  was  in  this  condition  the  defendants  obtained  from  him 
the  will  in  favour  of  Musammat  Sonao  Eunwar.  Then  follows  an 
allegation  that  on  account  of  old  age,  weakness  and  illness  Randhir 
Singh  was  quite  incapable  of  forming  a  rational  judgment  in 
respeot  of  his  affairs  and  incapable  of  making  a  will  In  the  sixth 
paiagiaph  is  the  allegation  that  on  the  death  of  Randhir  Singh| 
according  to  old  custom  and  the  nature  of  the  property,  and  also 
by  right  of  survivorship,  the  right  to  occupy  the  gaddi  and  take 
possession  of  the  entire  property  passed  to  the  plaintiff.  Before 
the  institution  of  this  suit  Sonao  Eunwar  had,  on  the  21st  of  June 
1896,  applied  for  probate  of  the  will  of  Randhir  Singh^  and  thii 
application  was  opposed  by  Sheopal  Singh.  The  suit  of  Sheopal 
Singh  was  compromised,  and  it  is  upon  the  true  oonstmction  of 
the  compromise  that  the  real  question  in  this  appeal  depends.  The 
translation  of  it  in  the  paper  book  before  us  has  been  accepted  by 
both  sides,  and  with  the  exception  of  a  few  words  in  it  which 
might  be  otherwise  and  better  translated^  and  to  whioh  we  shall 
presently  ref er^  it  appears  to  be  substantially  accurate.    In  view 
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,  of   its   importance    we  give  it  in  extenso :  it  runs  as  fol- 
lows:— 

^'  In  the  above  case  a  compromise  has  been  effected  between 
the  parties  in  the  following  way  :*> 

^*  1.  The  name  of  Mosammat  Thakurain  Sonao  Kunwar  will 
continue  to  be  recorded  in  the  revenue  papers  in  the  same  way  in 
which  it  stands  recorded  and  she  will  remain  in  possession  during 
her  life-time  of  all  the  movable  and  immovable  properties  of 
which  Rai  Bandhir  Singh  was  in  possession^  exercising  the  powers 
of  gaddi-nashin  (occupant  of  gaddi)  without  the  power  to  transfer 
or  charge  the  estate  in  any  way. 

<<  2.  I,  Thakur  Sheopal  Singh,  will  take  the  sum  of  Rs.  12,000 
a  year  at  the  rate  of  Bs.  1,000  per  month  from  Musammat  Thakur- 
ain  Sonao  Eunwar  for  all  my  expenses^  and  I,|  Musammat  Tha- 
kurain Sonao  Eunwar,  will  pay  the  same.  I,  Thakur  Sheopal 
Singh,  will  not  interfere  with  the  estate  in  any  way  in  the  life-time 
of  Musammat  Sonao  Eunwar.  After  the  death  of  Thakurain  Mu- 
sammat Sonao  Eunwar,  I,  Thakur  Sheopal  Singh  or  any  represent 
tative  of  mine  who  may  be  living  at;  that  time,  will  be  the  absolute 
owner  of  all  the  movable  and  immovable  properties  possessed 
by  Rai  Randhir  SiDgh  and  will  occupy  the  gaddi.  In  case  of 
non-payment  of  the  fixed  annual  allowance,  I,  Thakur  Sheopal 
Singh,  will  have  power  to  recover  the  same  by  instituting  a  suit 
and  attaching  the  profits  and  movable  property  belonging  to 
Thakurain  Sonao  Eunwar. 

"  3.  If  I,  Thakur  Sheopal  Singh,  have  to  go  to  any^  member 
of  the  brotherhood,  or  any  rais  on  the  occasion  of  any  ceremony 
or  otherwise,  I  will  have  authority  to  takt  as  much  equipage 
belonging  to  the  estate  as  I  require,  and  when  I  go  out  for 
recreation  et  cetera,  I  will  take  any  conveyance  I  like  for  my 
use.  .  Thakurain  Sonao  Eunwar  will  have  no  power  to  forbid 
me. 

<*4.  If  on  any  particular  occasion  any  indispensable  necessity 
arise  in  the  estate  and  it  be  necessary  to  take  a  loan,  we,  Thakur 
Sheopal  Singh  and  Musammat  Thakurain  Sonao  Eunwar,  will, 
in  concurrence  with  each  other,  borrow  five  or  ten  thousand 
rupees  and  repay  the  same  gradually  from  the  profits  of  the 
eptate, 
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'^  6.  I|  Thakuraio  Sonao  Eanwar^  also  accept  all  the  afore- 
said conditions.  It  is  therefore  prayed  that  the  case  may  be 
struck  off  as  a  contested  one  on  the  basis  of  this  compromise  and 
the  costs  incurred  by  the  parties  be  charged  against  themselves. 
This  compromise  may  be  embodied  in  the  decree.  Musammat 
Thakurain  Shankar  Kunwar  and  Sridat  pro  formd  defendants  ^ 
have  been  exempted. 

"  The  compromise  as  written  is  correct." 

A  decree  was  passed  in  the  terms  of  the  compromise  on  the 
27th  of  April  1896. 

The  contention  on  behalf  of  the  defendants  is  that  under  this 
compromise  a  vested  interest  in  the  estate  in  the  character  of  an 
impartible  estate  was^  subject  to  the  life  estate  of  Musammat 
Sonao  Eunwar^  limited  to  Sheopal  Singh,  and  that  upon  his 
d^ath  it  passed  to  his  next  heir  according  to  the  rule  of  primogeni- 
ture and  not  to  his  widow.  On  the  other  side  the  contention  is 
that  the  compromise  maintained  the  possession  of  Musammat 
Sonao  Kunwar  under  the  will^  with  a  restriction  only  on  aliena* 
tion  imposed  upon  her :  that  the  impartibility  of  the  estate  was 
destroyed  by  the  will  of  Bandhir  Singh,  and  that  Sonao  Eunwar 
held  the  estate  as  an  estate  governed  by  the  ordinary  rules  of  Hindu 
law,  and  that  upon  her  death,  Sheopal  Singh  having  predeceased 
her,  it  devolved  on  the  plaintiff  respondent  as  his  personal 
representative. 

The  learned  District  Judge  held  that  Musammat  Sonao 
Eunwar  took  an  absolute  alienable  estate  in  the  property  under 
her  husband's  will,  aud  that  apart  from  the  compromise  Sheopal 
Singh  had  no  title  whatever;  that  any  right  which  he  acquired 
was  acquired  under,  and  was  referable  to,  the  compromise.  His 
views  are  thus  expressed  in  the  judgment: — " If  the  question 
arises  under  what  title  A  t>ok  what  was  awarded  to  him  under 
a  compromise  of  doubtful  rights  between  himself  and  B,  it  must 
be  ascertained  which  was  the  better  title  before  the  compromise 
to  the  estate  awarded  to  A,  A's  or  B's.  The  decision  of  this 
point  will  not  alter  the  fact  that  A  took  the  estate  allotted  to  him 
under  the  compromise,  but  it  will  determine  whether  A  took  it  un  ler 
his  own  antecedent  title  or  by  virtue  of  the  abaDdonment  by 
B  of  his  antecedent  tit!e«    We  have  then  to  apply  this  reasoning 


Digitized  by 


GooglQ 


VOL.  XXX.} 


ALLAHABAD  8EBIE8. 


413 


to  the  compromise  between  Musammat  Sonao  Eanwar  and  Bheo-  ^ 
pal  Singh.  It  has  been  found  that  Musammat  Sonao  Knnwar  ' 
had  an  absolute  alienable  estate  and  hence  that  Sheopal  SKngh 
had  no  title  whatever  in  himself  except  a  eontingent  title  in  the 
event  of  Musammat  Sonao  Kunwar  dying  without  alienating  the 
estate  by  gift  or  devise.  Had  he  survived  Musammat  Sonao 
Knnwar,  whatever  he  took  under  the'compromise  he  would  have 
taken  not  under  his  own  supposed  title  as  owner,  whioh  had  no 
existence,  nor  even  as  a  reversioner  to  a  widow's  estate,  which 
was  not  the  title  he  set  up,  for  this  title  too  had  no  existence, 
but  by  virtue  of  Musammat  Sonao  Kunwar's  abandonment  of 
her  rights  as  absolute  owner.  This  was  a  title  arising  out  of  the 
compromise  only — a  title  by  contract,  and  not  a  title  based  on 
Sheopal  Singh's  antecedent  right.'' 

Does  this  accurately  represent  the  facts  and  is  the  exposition 
of  the  law  laid  down  by  the  learned  District  Judge  correct  T     If 
the  will  of  Randhir  Singh  was  not  valid,  then  on  the  death  of 
Randhir  Singh  Sheopal  Singh  became  entitled  to  the  estate  as  his 
successor.    Sheopal  Singh   impeached  the  will  of  Randhir  Singh 
on  uhe  ground  that  Randhir  Singh  was  not  a  competent  testa- 
tor, aod  also  on  the   ground  that  the  estate    was  not    merely 
impartible  but   inalienable.     He   claimed    the   estate    as  the 
successor  of  Randhir  Singh  according  to  the  rules  of  primogeni- 
ture and  he  claimed  it  as  an  impartible  estate.     Whether  he  had 
sufficient  grounds  for  impeachiog  the  will  it  is  not,  we  think, 
material  to  consider.     But  in  view  of  the  circumstances  under 
which    the     will    was    made    it    would    be    difficult    to    hold 
that  his   suit  was   without   foundation.     The   will   was    made 
shortly    before    the    death    of    Randhir    Singh,    who    was    a 
decrepit  old  man  of  74  years  of  age  in  a  dying  coDdition, 
The   learned    District    Judge   went    behind    the    compromise. 
He   determined    what  the  rights   of    the  parties   were    before 
the  compromise,   the   very  thing   the  avoidance  of  whioh  led 
to  the  compromise.     He  determined  the  dispute  which  the  par- 
ties designedly  left  undetermined,  and   held   in   effect  that  the 
will  was  a  valid  will  aod  bin  ling  on  Shoopal  Singh,  overlooking 
khe  fact  that  Sheopal  Singh  withdrew  his  opposition  to  the  will 
on  the  faith  of  the  compromise.    If  Sheopal  Singh  had  not 
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withdrawn  his  oppcy^ition,  it  ia    impossible  to  say  what  would 
have  been  the  result  of  his  suit  or  of  the  probate  suit. 

Now  let  us  see  what  the  provisions  of  the  compromise  were, 
bearing  in  mind  the  circumstances  which  led  up  to  it.  It  pro- 
vides in  the  first  paragraph  that  Sonao  Kunwar  shall  remain  in 
possession  of  the  estate  during  her  life-time  '^  exercising  the 
powers  of  gaddi-nashin/'  and  in  the  next  paragraph,  in  which  an 
annuity  of  Rs.  12,000  a  year  is  provided  for  Sheopal  Singh  during 
the  life  of  Sonao  Kunwar,  it  is  provided  that  after  the  death  of 
Sonao  Eunwar  Sheopal  Singh  will  be  the  absolute  owner  of  the 
estate  and  will  occupy  the  gaddi.  The  words  gaddi-nashin  and 
gaddi  are  only  properly  applied  in  connection  with  an  impartible 
estate,  and  the  use  of  them  in  the  compromise  indicates  that  the 
intention  of  the  parties  was  that  the  estate  should  continue 
impartible,  as  it  had  been  for  generations.  In  other  words,  the 
compromise  was  a  recognition  by  Sonao  Kunwar  of  the  claim  put 
forward  by  Sheopal  Singh  that  the  estate  was  impartible,  Sheo- 
pal Singh  on  his  part  made  this  concession  to  Sonao  Kunwar  that 
during  her  life,  subject  to  the  payment  of  the  annuity  and  to  cer- 
tain other  restrictions,  she  should  remain  in  possession  and  exer- 
cise the  powers  of  gaddi-nashin.  It  seems  to  us  that  by  the  com* 
promise  the  parties  agreed  that  the  estate  should  retain  its  old 
character  of  impartiality. 

But  it  is  argued  that,  inasmuch  as  letters  of  administration  of 
the  estate  of  Bandhir  Singh  with  the  will  annexed  were  subse- 
quently granted  to  Sonao  Kunwar,  it  must  be  taken  that  the 
will  had  full  operation,  and  that  by  it  the  impartible  nature  of 
the  estate  was  destroyed,  and  tbat,  whatever  was  the  interest 
which  Sheopal  Singh  acquired  under  the  compromise,  that  was 
an  interest  in  an  estate  which  was  no  longer  impartible,  but  an 
estate  governed  by  the  ordinary  rules  of  Hindu  law.  As  to  the  grant 
of  letters  of  administration  what  happened  was  this.  After  the 
execution  of  the  compromise  Sheopal  Singh  withdrew  him  opposi- 
tion to  the  grant  of  letters  of  administration  with  the  will  annex- 
ed. He  filed  a  petition  on  the  26th  of  April  1896  in  which  he 
stated  that  he  had  no  objection  to  the  grant,  a  compromise  having 
been  effected.  It  was  no  longer  any  concern  to  iiim  whether 
the  will  W£^3  proyed  or  not.    His  rights  were  secured  by  th^ 
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compromise.    The  suit  then  proceeded  as  against  Thakurain  1909 

Shankar  Kunwar^  another  widow  of  Randhir  Singh,  who  was  the       habpaT" 
sole  remaining  objector^  and  the  will  was  established  as  against        Sihok 
her.     It  is  contended  that  the  grant  of  letters  of  administration      Likhbii 
to  Sonao  Kunwar  establishes  the  case  of  the  plaintiff  that  the      KtrHWAs, 
property  passed  to  Sonao  Kunwar  under  the    will,  and   that  it 
must  be  taken  to  have  devolved  on  her  free  from  its  former  cha- 
racter of  impartibility.    We  cannot    accede  to  this  contention. 
The  rights  of  Sonao  Ennwar  and  Sheopal  Singh  must   be  deter- 
mined by  the   provisions    of  the    compromise    and  in  view  of 
the  claim  which  each  pat  forward.  Sheopal  Singh  having  secured 
for  himself  the  succession  to  the  estate  as  an  impartible  estate  was 
no  longer  ooncemed  with  the  will  of  Randhir  Singh)  and  there- 
fore withdrew  his  opposition  to  the  grant  of  letters  of  administra- 
tion. 

Then  it  is  said  that  in  view  of  the  bad  feeling  which  existed 
between  the  senior  and  junior  branches  of  the  family,  Sheopal 
Singh,  not  haying  male  issue,  would  naturally  consider  the 
interest  of  his  wife  and  daughter  in  preference  to  that  of  the 
members  of  a  junior  branch  of  the  family,  and  would  have  pre- 
ferred to  take  the  estate  as  one  governed  by  the  ordinary  rules 
of  Hindu  law  so  that  it  should  pass  on  his  death  to  his  wife  and 
daughter,  rather  than  as  an  impartible  estate  which  on  his  death 
would  pass  away  from  these  persons.  The  answer  to  this  is  that 
he  and  Sonao  Eunwar  elected  to  maintain  the  impartible  nature 
of  the  estate,  as  the  language  of  the  compromise  indicates.  At 
the  time  of  the  compromise  moreover  Sheopal  Singh  was  a  young 
man  of  32  years  of  age,  and  he  no  doubt  had  every  reason  to  hope 
that  he  would  have  male  issue.  The  compromise  is  the  govern- 
ing proceeding  in  the  case,  and  it  appears  to  ns  upon  its  true 
construction  that  it  was  a  recognition  by  Sonao  Eunwar  of  the 
impartible  nature  of  the  estate  and  a  settlement  of  that  estate 
upon  Sheopal  Singh,  subject  to  her  own  life  estate  therein,  Sheo- 
pal Singh  on  his  part  giving  up  his  immediate  interest  in  the 
estate  during  the  life  of  Sonao  Eunwar  on  payment  to  him  of  an 
annual  sum  of  Rs.  12,000« 

But  we  must  advert  to  another  point  which  has  been  made 
upon  the  compromisQ  by  the  learned  counsel  for  the  plaintiff 
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respondent^  and  that  is  this.  These  words  are  to  be  found  in  it: — 
'*  After  the  death  of  Musammat  Thakurain  Sonao  Eunwar^  I^ 
Thakur  Sheopal  SiDgh,  or  any  representative  of  mine  who  may  be 
liviog  at  the  time,  will  be  the  absolute  owner  of  all  the  movable 
and  immovable  properties  possessed  by  Rai  Bandhir  Singh  and 
will  occupy  the  gaddi."  It  is  contended  that  the  words  "any 
representative  of  mine  ^'  mean  the  personal  representative  of 
Sheopal  Singh^  and  that  the  intention  was  that  the  estate  should 
devolve  on  Sheopal  Singh  in  case  he  survived  Sonao  Eunwar^  but 
in  case  of  his  predeceasing  her  it, should  devolve  on  his  personal 
representative.  The  translation  of  the  words  ^^  or  any  repre- 
sentative of  mine ''  does  not  accurately  express  the  vernacular 
words  used.  The  words  in  the  vernacular  are  "  kaem  Toakam/^ 
that  is^  one  who  takes  the  place  of  another^  i.e.f  a  successor.  The 
word  which  denotes  personal  representative  is  '*  waris.^*  Trans- 
lating the  words  "  houm  maham  "  as  '^  successor ''  they  would 
be  quite  appropriate  words  to  use  to  denote  the  successor  to  an 
impartible  estate  whether  that  successor  happened  to  be  a  son  or 
a  more  distant  relative.  As  the  representative  was  also  to  be 
his  successor  on  the  gaddi,  he  could  not  have  intended  that  his 
widow  would  be  included  in  that  term.  The  words  seem  to  be 
used  as  words  of  limitation  marking  out  the  estate  which  Sheopal 
Singh  was  intended  to  take^  namely^  an  absolute  e^tate^  just  as 
the  word  '^  heirs  **  in  English  law  in^  for  example^  a  grant  to 
a  man  and  his  heirs^  denote  a  fee  simple  estate.  We  do  not  think^ 
therefore^  that  thera  is  any  force  in  this  avgument. 

The  learned  District  Judge  appears  to  us  not  to  have  cor* 
rectly  apprehended  the  meaning  and  efiFect  of  the  compromise. 
At  the  time  it  was  entered  into  the  position  was  this.  Sonao 
Eunwar  claimed  the  estate  of  her  husband  under  his  will.  Sheo- 
pal Singh  disputed  the  will  and  claimed  the  estate  as  the  snc- 
oessor  to  Bandhir  Singh.  If  the  will  were  established^  Sonao 
Eunwar  would  be  entitled  to  the  estate^  otherwise^  Sheopal  Singh 
was  entitled  to  it.  A  clear  issue  was  knit  between  them^  and 
there  was  undoubtedly  a  good  fighting  case. 

In  the  case  of  JRani  Mewa  Kuwar  v.  Rani  Hulas  Kuwar  (1) 
there  were  two  claimants,  namely,  Bani  Mewa  Euwar  and  Bani 

(l)a974)I.Ii.B.,lI.A«167. 
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Holas  Kawar^  on  the  ground  of  heirship  to  immovable  property 
situate  in  Bohilkhand  and  Oudh.  By  a  deed  of  compromise  they 
agreed  to  divide  the  property  in  certain  proportion?;  and  the  agree- 
ment was  carried  out  in  Bohilkhand^  but  not  in  Oudh,  where  the 
respondent  was  and  continned  in  possession.  After  the  lapse  of 
nine  years  from  the  date  of  the  deed  of  compromise^  the  appel- 
lant Bani  Mewa  Kuwar  sued  for  possession  of  her  share  of  the 
property  in  Oudh.  The  Judicial  Commissioner  of  Oudh  decided 
that  the  suit  was  founded  on  the  contract  contained  in  the  deed 
of  compromise,  or  for  a  breach  of  it,  and  was  therefore  barred  by 
limitation.  It  was  held  by  their  Lordships  of  the  Privy  Council 
that  the  claim  did  not  rest  on  contract  only,  but  on  a  title  to  the 
land  acknowledged  and  defined  by  the  contract,  which  was  part 
only  of  the  evidence  of  the  appellant  to  prove  her  case,  and  not 
all  her  case.  Their  Lordships  say,  at  page  164,  referring  to  the 
compromise  ;— -'^  That  agreement  assumes  that  the  parties  were 
severally  claiming  by  virtue  of  some  right  of  inheritance  the 
property  of  Eaja  Rattan  Singh;  that  there  were  questions 
between  them  which  might  disturb  the  rights  which  each  claimed, 
and  it  was  better^  instead  of  a  long  litigation,  to  settle  these 
rights,  and  they  do  settle  them  by  arriving  at  this  agreement, 
which  provides  that  the  property  shall  be  held  in  certain  shares 
and  shall  be  divided  according  to  those  shares.'^  Then  at  page 
166,  they  say  : — ^^  The  compromise  is  based  on  the  assumption 
that  there  was  an  antecedent  title  of  some  kind  in  the  parties, 
and  the  agreement  acknowledges  and  defines  what  that  title  is. 
The  claim  does  not  rest  on  contract  only,  but  upon  a  title  to  the 
land  acknowledged  and  defined  by  the  contract,  which  is  part 
only  of  the  evidence  of  the  appellant  to  prove  her  title,  and  not  all 
her  case/'  The  principle  laid  down  in  this  case  las  been 
adopted  in  several  cases  in  this  High  Court. 

In  the  case  of  Oobind  Knshna  Narain  v.  Ahdvl  Qayyum 
(1)  the  title  taken  under  a  compromise  between  persons  having 
mutually  exclusive  claims  was  considered.  On  the  death  of  one 
Battan  Singh  disputes  arose  between  his  widow,  Kaj  Ennwar, 
and  Sen  Kunwar,  the  widow  of  his  son  Daulat  Singh,  who  had 
predeceased  his  father.  After  the  death  of  the  two  widows  three 
(1)  (1908)  I.  L.  B.,  26  AU^  646 
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claimauts  to  the  estate  arose,  namely,  Cbattai"  Kuuwar  and 
Mewa  Kunwar,  the  daughters  of  Sen  Kunwar,  and  Khaiiati  Lai, 
the  son  of  a  daughter  of  Kattan  Singh.  The  conflicting  claims  of 
these  parties  wei*e  settled  by  a  compromise  by  virtue  of  which 
Khairati  Lai  obtained  7^  annas  and  Chattar  Kunwar  and  her 
tister  Mewa  Kunwar  4^  annas  each  out  of  the  property  of 
Rattan  Singh.  It  was  contended  that  Khairati  Lai  had  com- 
plete title  to  the  whole  of  the  property  subject  to  the  compromise, 
he  being  son  of  Kattan  Singh's  daughter,  and  that  he  made  a 
grant  to  the  two  Ranis  of  more  than  half  the  property  out  of 
kindly  feeling  towards  them.  This  argument  was  repelled  as 
devoid  of  force.  The  Bench,  of  which  one  of  us  was  a  member, 
held  that  the  parties  came  together  as  persons  at  arm's  length, 
each  side  claiming  the  whole  estate,  throuf^h  different  lines  of 
descent,  each  side  having  a  good  fighting  title,  and  to  avoid 
litigation  consented  to  an  amicable  division  of  the  disputed 
estate. 

Again  in  the  case  of  Bachcho  Kunwar  v.  Dharam  Das  ^1), 
which  was  heard  by  a  Bench  of  which  one  of  us  also  was  a 
member,  the  effect  of  a  compromise  was  also  considered.  Two 
persons  named  Paras  Das  and  Umrao  Singh  laid  claim  to 
property  as  reversionary  heirs  of  Pardman  Kunwar.  Their  claim 
was  resisted  by  Dip  Chand  on  the  allegation  that  he  was  the 
adopted  sou  of  Pardman  Kunwar  and  as  sucli  entitle!  to  succeed 
to  his  property.  A  compromise  was  entered  into  according  to 
which  the  right  of  Paras  Das  and  Umrao  Singh  to  one  half  of  the 
property  was  recognized,  tbey  mutually  abandoning  all  claims 
to  the  other  half.  It  is  evident  that  if  Dip  Chand  failed  to 
establish  the  validity  of  Lis  adoption,  Paras  Das  and  Umrao 
Singh  would  as  reversionary  heirs  have  succeeded  in  their  claim 
to  the  whole  of  the  propeity  of  Pardman  Kunwar.  If,  on  the 
other  hand,  the  validity  of  the  adoption  was  established,  the 
claim  of  Paras  Das  and  Umiao  Singh  was  bound  to  fail.  It  was 
held  that  the  compromise  and  decree  passed  on  it  amounted  to  a 
recognition  by  Dip  Chand  of  the  rights  of  Paras  Das  and  Umrao 
Singh  as  reversionary  heirs,  as  they  bad  previously  asserted  them, 
•0  far  a^  regards  one  half  of  the  property,  and  could  not  b« 
(1)  1(1906)  I.  L.  B.,  28  lU.,  847 
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regarded  as  conferring  a  new  and  distinct  title  on  them  ;  that 
Paras  Das  and  Umrao  Singh  in  fact  under  the  compromise 
acquired  a  moiety  of  the  property  in  the  capacity  of  reversionary 
heirs  of  Pardman  Kunwar  and  in  that  capacity  alone.  Eeliance 
was  placed  upon  the  judgment  of  their  Lordships  of  the  Privy 
Council  in  the  case  of  Rini  Meiua,  Kuwar  v.  Rani  Hulaa 
Kuwar  referred  to  above  in  this  judgment. 

The  same  question  was  considered  by  another  Bench  of  this 
High  Court,  of  which  also  one  of  us  was  a  member,  in  the  case  of 
Ram  Shankar  Lai  v.  Ganesh  Prasad  (1).  The  facts  of  that  case 
were  these.  One  Munni  Lai  died  leaving  certain  property,  of 
which  his  widow  Jasodha  Kunwar  took  posseasion.  Jasodha 
Kunwar  died  leaving  the  property  by  will  to  her  daughter 
Anpurna,  who  also  died  after  making  a  will  leaving  the  property 
to  her  husband  Ram  Shankar  Lai.  Both  the  wills  provided 
t'lat  the  devisee  was  to  pay  off  certain  incumbrance?  affecting  the 
property.  After  the  death  of  Anpurna  the  property  was  claimed 
by  the  i*eversionary  heirs  of  Munni  Lai.  But  this  claim  was 
settled  by  a  compromise  by  which  Ram  Shankar  Lai  gave  certain 
land  to  the  claimants  in  consideration  of  their  entirely  withdraw- 
ing their  claim  to  the  rest  of  the  property.  It  was  held  that  the 
compromise  did  not  convey  to  Ram  Shankar  Lai  the  title  of  the 
reversioners,  but  that  he  took  under  the  will  of  his  wife.  We 
find  in  the  judgment  this  observation  in  reference  to  the  compro* 
mise: — "We  think  that  by  this  deed  the  executants  of  it,  in 
view  of  the  trouble  and  uncertainty  which  would  attend  a  suit 
for  possession  of  the  property,  relinquished  their  claim  to  bring 
such  a  suit  and  admitted  the  title  by  virtue  of  which  Ram 
Shankar  Lai  was  then  in  possession.  It  did  not,  in  our  opinion, 
clothe  Ram  Shankar  Lai  with  all  the  rights  which  the  executants 
had  as  reversioners  to  Munni  Lai's  estate." 

Mr.  0^ Conor f  in  the  course  of  his  ingenious  and  able  argu- 
ment for  the  respondents,  relied  on  the  ruling  in  Ahiul  Wahid 
v.  NwranBihi  (2).  That  was  a  case  between  Muhammadans  and 
was  governed  by  Muhammadan  law.  One  Mauzzam  Khan  died 
on  the  22nd  of  January  1850  leaving  a  widow  named  Gauhar 
Bibi  and  also  Abdus  Subhan  and  Abdur  Rahman  who  claimed 

-    '        (1)  (1907)  I.  L.  R.,  29  All.,  431.        (2)  (1883)  I.  U  R..  U  Cdlc.,  597. 
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to  be  bis  legitimate  sons.    Gaahar  Bibi  was  in  possession  of  the 
villages  in  dispute  in  the  Eae  Bareli  district  at  the  annexation 
of  Oudh  in  1856,  and  the  summary  settlement  was  made  with 
her,  and  after  the  general  confiscation  followed  by  the  restora- 
tion and  the  summary  settlement  of  that  year^  the  settlement 
of  the  villages  was  again  made  with  her.  She  continued  in  posses- 
sion till  her  death  on  the  l8th  of  October  1875.     In  the  course 
of  proceedings  at  the  regular  settlement  litigation  took  place 
between  the  alleged  sons  on  the  one  side  and  Gauhar  Bibi  on  the 
other,  resulting  in  a  compromise,  by  which  it  was  agreed  that 
Gauhar   Bibi  should  during  her  life-time  contiuue  to  hold  posses- 
siou   and  remain  proprietor  without  power  of  alienation  and  that 
after  her  death  the  two  sons  should  possess   each  one  half  of  the 
property.    The  two  sons  predeceased  Gauhar  Bibi.    It  was  held 
that  upon  the  true  construction  of  the  compromise  the  title  of  the 
sons  to  succeed  was  contingent  upon  their  surviving  the  widow, 
and  that  no  interest  passed  to  their  heirs  on  their  deaths  in  her 
life-time.    The  case  came  before  their  Lordships  of  the  Privy 
Council  on  appeal  from  the  Judicial  Commissioner  of  Oudh,  who 
held  that  the  effect  of  the  compromise  was  to  give  Gauhar  Bibi 
a  life  interest  in  the  estate,  and  on  the  death  of  Abdur  Bahman 
and  Abdus  Subhan  their  heirs  took  their  place  and  had  a  right  to 
their  property  on  Gauhar  Bibi's  death.    Their  Lordships  held 
that  the  creation  of  such  a  life  estate  did  not  seem  to  be  oonsisteDt 
with  Muhammadan  usage,  and  that  it  would  be  opposed  to  the 
Muhammadan  law  to  hold  that  the  compromise  created  a  vested 
interegt  in  Abdul  Bahman  and  Abdus  Subhan  which  passed  to 
their  heirs  on  their  death  in  the  life-time  of  Gauhar  BibL    It 
will  therefore  be  seen  that  this  decision  was  based  upon  Muham- 
madan law,  according  to  which  it  is  not  permitted  to  limit  an 
estate  to  take  effect  after  the  determination  on  the  death  of  the 
owner  of  a  prior  estate  by  way  of  what  is  known  in  English  law 
as  a  vested  remainder,  so  as  to  create  an  interest  which  can  pass 
to  a  third  person  before  the  determination  of  the  prior  estate. 
The  limitation  of  such  an  estate  is  in  no  way  prohibited  by  Hindu 
laW|  and  it  appears  to  us  clear  upon  the  Jirue  interpretation  of 
the  compromise  entered  into  between  Sheopal  Singh  and  Sonao 
Kunwar  that  Sheopal  Singh  took  an  absolute  vested  estate  in  the 
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property^  the  eDJojment  of  it  being  postponed  during  the  life  of 
Sonao  Kan  war.  We  also  think  thatbpon  the  language  of  the  com- 
promise it  is  not  possible  to  hold  that  the  character  of  the  estate 
as  it  had  been  handed  down  from  father  to  son  for  generations 
was  changed.  As  an  impartible  estate  Sheopal  Singh  laid  claim 
to  it^  and  the  compromise  provided  that  as  an  impartible  estate  it 
shoold  devolve  upon  him.  The  concession  made  to  Sonao 
Kunwar  by  him  was  that  she  should  enjoy  for  her  life  and  sit 
upon  the  gaddi  as  gaddi-nashin^  his  occupation  of  the  gaddi  being 
postponed.  On  the  death  of  Sheopal  Singh,  therefore,  the  estate 
in  our  opinion  devolved  according  to  the  rules  of  primogeniture 
governing  impartible  estates  and  did  not  pass  to  his  widow  as  an 
estate  governed  by  the  ordinary  rules  of  Hindu  law.  We  there- 
fore think  that  the  suit  of  the  plaintiff  ought  to  have  been 
dismissed.  We  allow  the  appeal,  set  aside  the  decree  of  the 
Courb  below,  and  dismiss  the  plaintiff's  suit  with  costs  in  both 
Courts. 

The  objections  under  section  661   of  the   Code    of   Civil 
Procedure  necessarily  fail  and  are  dismissed  with  costs. 

Appeal  decreed. 
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isoi  FULL  BENCH. 

B9fot9  Sir  John  Stanley,  Fni^hf,  Chief  Juitice,  Mr,  Juetiee  Banerji  and 

Mr.  Juetice  Eichards, 
RAM  CHABAN  DAS  avd  othbbs  (Plli^tivfs)  o.  GATA  PRASAD  and 

0THBB8  (DlFIWDlNTS).   • 

Act  No,  XV  of  1877    (Indian  Limitation   Act  J,  section   10  "Limitation-^ 

Aeknowledgment    of  debt  ^Guardian  and  minor  ^Capacity   of  natural 

guardian  to  acknowledge  a  debt  on  behalf  oj  hie  toard 

Meld  by  Bavkbji  and  Riohabds,  JJ.   (Stanlit,  C.J  ,  dietentiente)  thit 

when  %  gaardian  acting  within  the  loope  of  his  authority  and  for  the   bcneAt 

of  a  minor  makes  an  acknowledgment  of  a  debt,  such    ackuowlcdgtnent  is   by 

an  sgont  duly  authorized  in  this  behalf  and  g'vos  a  fresh  start  for  the  compu* 

tation  of   limititiou.     Tilak  Singh  y.  Chhutta     Singh  (I),  dissented  from. 

Chinnaga  Nayudn  v.  Ourmnatham  Oheiti  (2),  Sohhanadri  Appa  Bau  v.  Srira* 

'  muhe  (3),  Kailaea  Fadiaohi    v.    l^omnuliannu  Achi  (4),  Subramania  Ayyar  v. 

Arummga   Chetty  (5),  Annapagauda  Tammangauda  v.  Sangadigyapa  (6^,  i\ui- 

rendra  Nath  Sarhar  v.  flat  Charan  Ealdar  (7),  Beti  Maharani  v    The  Collec- 

tor  of  Btawah  (8\  Kamla  Kuar  r.  Ear   Sahai  C^)  Bud  Chinnery   v.   Bvane 

(10)  referred  to. 

Per  Staitlbt,  C.  J.,  The  reUtion  jof  guardian  and  ward  resembles  rather 
that  of  trustee  and  eeetmi  que  trust  than  that  of  principal  and  agent.  A 
guardian  cannot  bd  considered  the  authorized  ogont  of  his  ward  for  the 
purpose  of  making  an  aoknowledgment  of  a  debt  on  behalf  of  his  wj;rd 
within  the  meaning  of  section  19  of  the  Indian  Limitation  Act.  Matthew  v. 
Briee  (11),  Markwick  v.  Sardingham  (12j,  Beti  Maharani  t.  The  Collector  of 
Etowah  (8)  and    Chinnery  v.  Evans  (10)  referred  to. 

Tes  suit  out  of  which  this  appeal  arose  was  brought  to  recover 
the  balance,  amounting  to  Rs.  3;358-9-3^  of  moneys  advaQced  by 
the  plaintiffs  to  Babu  Lai,  the  father  of  the  defendants.  Babii 
Lai  died  on  the  5bh  of  March  1906  leaving  two  minor  sons,  the 
defendants^  and  their  mother,  Musammat  Sundar  Dei,  liim  sur- 
viving. The  plaintiffs  sought  to  recover  the  sum  claimed  by 
them  out  of  the  assets  of  Babu  Lai  in  the  hands  of  the  defendants. 
They  did  nob  seek  to  make  the  defendants  personally  liable. 
The  defendants  pleaded  that  the  suit  was  barred  by  limitation. 

•  First  Appeal  No.  137  of  1906,  from  a  decree  of  Rij  Kath  Sahib,  Subor- 
dinate Judge  of  Allahabad,  dated  the  12th  of  December  1905. 

(1)  (1904)  I.  L.  B.,  26  All.,  598.        (7)  (1902)  I.  L.  E.,  29  Calc.,  647. 

(2)  (1882)  I.  L.  R,  5  Mad..  169         (8|  (1894)  I.  L.  R.,  17  All.,  198. 


S)  ^ 

(6)  (1901)  L  L.  B.,  26  Bom.,  221.     (12)  (1880)  15  Ch.  D.,  849. 


(4)  (1894)  I.  L.  R,  18  Mad..  456.    (10)  (1864)  11  H.  I..  C.  115. 

(5)  (1902)  I    L.  R.,  26  Mad.,  830.    (11)  (1851)  14  Beav.,  341. 
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Against  this  plea  the  plaintiffs  set  up  certain  aoknowledgmeiits 
made  by  Musammat  Sundar  Dei  as  guardian  of  the  defendants, 
which,  if  valid,  wuuld  admittedly  have  had  the  effect  of  saving 
limitation.  The  defendants  contended  that  their  mother  had  no 
authority  to  acknowledge  on  their  behalf  any  liability  to  pay  the 
debt  which  was  the  subject  of  tiie  suit,  and  this  contention  was 
upheld  by  the  Court  of  first  instance,  which  accordingly  dismissed 
the  suit.     The  plaintiffs  appealed  to  the  High  Court. 

The  Hon'ble  Pandit  /Sundar  Lai,  for  the  appellants. 

The  question  is  whether  the  natural  guardian  of  a  minor  can 
acknowledge  a  debt  so  as  to  extend  the  period  of  limitation  fur 
the  ini^itution  of  a  suit  to  recover  the  saiBO  under  section  19  ef 
the  Indian  Limitation  Act,  1877.  The  d^isioa  of  thisqaestioH 
turns  entirely  upon  the  interpretation  of  the  words  "or  by  an 
agent  duly  authorized  iu  this  behalf  ''  occurring  in  explanation 
2  to  this  section.  The  Allahabad  Uigii  Court  has  answered  this 
question  in  the  negative.  Tilak  Singh  v.  Chhutta  Singh  (1). 
The  Bombay  High  Court  in  the  Full  Beneh  eaae  of  Annapagauda 
V.  Sangadigyapa  (2)  took  a  contrary  view.  Section  4  of  Act  HUk 
XIV  of  1859  required  the  signature  of  the  person  against  wheni, 
the  acknowledgment  was  sought  to  be  used.  It  W€i3  not  clear 
whether  under  that  section  the  agent  of  a  minor  oould  sign  an 
ackaowledgment  for  him.  In  Act  No.  IX  of  1871  and  in  the  pre- 
sent Limitation  Act  all  doubt  on  ths  point  has  been  removed  by 
the  addition  of  the  necessary  words  to  the  section. 

The  next  question  is  whether  the  term  ^'  agent  '^  as  used  in 

seistion  19  is  limited  to  the  case  of  an  agent  appointed  by  a  person; 

Buijv/ris  to  represent  him.     It  is  submitted  that  the  term  is  not 

used  in   such  a  limited  sense.     In  the  case  of  Beti  Maharani  v« 

The  Collector  of  Etawah  (3)  the  Court  of  Wards  constituted 

under  the  North-Western  Provinces  Land  Bevenue  Act  of  1873- 

was  held  to  be  an  ^^  agent  '^  within  the  meaning  of  the  oorreepond- 

ing  section  of  the  former  Limitation  Act.    The  Court  of  Wards 

might  take  charge  of  the  estate  of  a  disqualified  proprietor  iu  spite 

of  his  protests.     It  derived  no  authority  from  the  proprietor  to  ' 

act  on  his  behalf,  but  by  virtue  of   the  provimons  of  section  206 

(I)  (1904)  I.  L.  R.,  26  AIL,  598.  (2)  (1901)  I.  L.  B^  26  Bom.>  22U 

(3)  (1894)  L  L  B.,  17  AU.»18S.. 
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1908         0^  tl^®  Land  Revenue  Act  it  could  acknowledge  a  debt.    Bimilar- 
RAitf  PiTAttAitf   ^y  other  persons  not  appointed  by  the  debtor  as  his  agents,   have 
Das  been  held  to  be  ^'  agents  '^  competent  to  acknowledge  a  debt. 

Oata  Such  are  (a)  the  managing  member  of  a  joint  family,  (b)  the 
Pbasad.  guardian  of  a  minor  appointed  by  law,  (c)  the  natural  guardian 
'  of  a  minor  and  {d)  the  receiver  of  an  estate  appointed  by  the  Court. 
The  powers  of  a  natural  guardian  are  as  wide  as,  if  not  wider 
than,  those  of  a  guardian  appointed  by  law.  See  Mayne's  Hin- 
du Law,  7th  edition,  pp.  273  and  283.  The  guardian  is  bound 
to  pay  the  debts  due  by  his  ward  and  is  entitled  to  make  part 
payments  towards  the  same.  If  it  is  his  duty  to  make  such  pay- 
ments, the  legal  consequences  which  are  entailed  by  the  provisions 
of  section  20  of  Act  No.  XV  of  1877  must  follow.  A  guard- 
ian can  do  anything  which  is  for  the  benefit  of  his  ward,  and  in 
this  case  the  acknowledgment  was  for  the  benefit  of  the  wards. 

The  following  cases  were  also  cited : — 

Narendra  NaJth  Sa/rhar  v.  Bai  Oharan  Ealdar  (1),  KaUaaa 
Padiachi  v.  Ponnukcmnu  Achi  (2),  Bai  BhaUi  v.  Ifarain  Lai 
Dorgahhai  (3),  Chinnery  v.  Evans  (4),  Sobhanadri  Appa  Bau 
V.  Sriramulu  (5)  and  Bhask^  Tatya  Shet  v.  Vigo  Lai  (6). 

Dr.  Tej  Bahadur  8apru,  for  the  respondents. 

The  natural  guardian  of  a  minor  could  not  be  his  agent.  The 
relation  between  guardian  and  ward  was  that  of  trustee  and  be- 
neficiary. No  one  could  become  the  agent  of  another  except  by 
the  will  of  that  other,«<Black wood's  Principal  and  Agent,  p.  34* 

It  was  obvious  that  the  minor  could  not  appoint  an  agent. 
Besides,  the  most  important  words  in  explanation  2  to  section  19 
were  '*  duly  authorized  in  this  behalf.  *'  An  agent  duly  autho- 
rized in  this  behalf  must  be  a  person  having  authority  from  his 
principal  to  make  an  acknowledgment  of  a  debt  within  the  mean- 
ing of  section  19  of  the  Limitation  Act.  This  could  not  be  said 
at  all  of  a  guardian.  It  was  not  enough  to  say  that  an  acknow- 
ledgment by  the  guardian  might  be  for  the  benefit  of  the  mijior. 
The  test  was  whether  be  had  any  authority  to  make  an  acknow* 
lodgment  The  powers  of  a  natural  guardian  under  the  Hinda 
law  were  not  larger  than  those  of  any  other  guardian. 


(1)  (1902)  I.  L.  R.,  29  Cilc,  647.      (4)  (1864)  H  H.  L.  C,  115. 

(2)  (1894)  I.  L.  K,  18  Mad.,  456.      (5)  (1893)  I.  L.  R.,  17  Mad.,  221. 
(8)  (1902)  4  Bom.,  L.  R.,  812.  (6;  (1898;  I.  L.  R.,  17  Bom.,  512. 
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As  to  the  case  of  Chinnery  v.  Evans  there,  under  an  Irish  1908 
Statute  the  receiver  was  bound  to  make  the  payment  in  question,  rj^h  Chaba» 
He  was  not  acting  as  the  agent  of  the  mortgagor,  but  under  legis- 
lative authority.  Similaily  in  the  Privy  Council  case  of  Beti 
Maharani  v.  The  Colleotorof  EtawJ^h{l)  the  Court  of  Wards 
acted  not  as  an  agent^  but  under  a  certain  Statute.  Besides,  the 
remarks  of  their  Lordships  of  the  Privy  Council  in  that  case  were 
obUer.  In  any  event,  that  case  was  no  authority  for  holding  that 
a  natural  guardian  could  be  an  agent  within  the  meaning  of  sec- 
tion 19  of  the  Limitation  Act.  It  was  submitted  that  the  cases 
in  which  it  had  been  held  that  the  manager  of  a  joint  family 
could  make  a  valid  acknowledgment  stood  on  a  peculiar  footing. 
There  che  interests  were  all  undivided  and  identical. 

In  addition  to  the  cases  cited  by  the  learned  advocate  for  the 
appellants  the  following  cases  were  also  referred  to  and  discussed: 
Baijonath  Bam  Ooenhi  v.  Rem  Chandra  Bose  (2),  LUUy  v.  Food 
(3),  Lewin  v.  Wilson  (4),  Ghhaio  Bam  v.  Bilto  Ali  (5),  Syed-vd^ 
din  Hossain  v.  Lloyd  (6;,  Wajibun  v.  Kadir  Buksh  (7),  Maha- 
rana  Sri Banmal  v.  Vadi  Lml  (8),  SnbTam%nia  Ayyi/r  v.  Arumu^ 
gaChetty{d)  and  Chinnaya  Nayudu  v  Ourunatham  Chetti  (10). 

The  Hon'ble  Pandit  Sumdar  Lai  replied. 

Stanley,  C.J.— This  appeal  was  referred  to  a  Full  Bench  in 
consequence  of  the  conflict  of  authority  upon  the  only  question 
involved  in  it,  namely,  whether  a  natural  guardian  of  a  minor 
is  competent  to  give  an  acknowledgment  so  as  to  give  a  fresh 
start  for  limitation  within  the  meaning  of  section  19  of  the 
Limitation  Act.  This  section  runs  as  folio les : — *^  If  before  the 
expiration  of  the  period  prescribed  for  a  suit  or  application  in 
respect  of  any  property  or  right,  an  acknowledgment  of  liability 
in  respect  of  such  property  or  right  has  been  made  in  writing, 
signed  by  the  party  against  whom  such  property  or  right  is 
claimed  or  by  some  person  through  whom  he  derives  title  or 
liability,  a  new  period  of  limitation,  according  to  the  nature  of 
the  original  liability,  shall  be  computed  from  the  time  when  the 
acknowledgment  was  so  signed.'^    Explanation  (2)  to  the  section 

(1)  (1894)  I.  L.  R..  17  AH.,  198.  ^6)  (1883)  18  C.  L,  R.,  112. 

(2)  (1906)  10  C.  W.  N.,  969.  (7)  (I8ft8)  I.  L.  R.,  18  Calc,  29«, 
(8)  (1899)  2  Ch.,  107.  (8)  (1896;  I.  L.  R,  20  Bom^  61. 
(4)  (1886)  11  A.  C,  639.  (9)  (1902)  I.  L.  R.,  26  HacL,  880.  > 
(6)  (1898)  I.  L.  B^  »  Calo.,  61.  (10)  (1882)  1 .  L..B. ,  5  lUd,  169.  ^ 
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1906         gives  a  definition  of  the  word  *'  signed  '^  as  osed  in  the  seotion  as 

R4X  Chabah    ni^°i*^g  ^'  signed  either  personally  or  by  a/n  agevU  duly  oti^Ao- 

^^         rized  in  this  behalf. ^^    The  person  who  gave  the  aoknowledg- 

Gata         ment  which  is  relied  on  by  the  plaintitfs  appellants  was  Musam- 

PBA8AD.       ^^^  Snndar  Dei,  the  mother  and  natural  guardian  of  the  minor 

defendants.    The  appellants  based  their  oontention  mainly  on  the 

ruling  of  a  Full  Bench  of  the  Bombay  High  Court  in  the  case 

oi  Annapagaiiday,  Sangadigyapa   (1),  in  whioh  it  was  held, 

overruling  a  decision  of  a  Bench  of  the  same  Court  in  Maha- 

rarui  8hri  Ranmal  Singji  v.  Vadilal  Valchatchand  (2),  that  an 

acknowledgment   of  a  debt  by  a  certificated   guardian  of  an 

infant  would  save  limitation. 

According  to  the  section  an  acknowledgment  must  be  signed 
either  personally,  that  is,  by  the  person  liable  to  pay  the  debt  or 
by  his  agent  dvZy  authorized  in  that  behalf.  It  is  clear  that 
signature  by  a  guardian  i^  not  a  signature  by  the  debtor  perso- 
nally>  and  therefore  we  must  consider  whether  a  natural  guar- 
dian is  an  agent  duly  authorized  to  give  acknowledgments 
within  the  meaning  of  the  section. 

Let  us  first  see  what  is  the  relationship  existing  between  a 
minor  and  his  natural  guardian.     The  Hindu  law  vests  the  guar- 
dianship of  a  minor  in  the  Sovereign  asparer^  patrioe.    Accord- 
ing to  Manu :— *^  The  King  shall  protect  the  inherited  and  other 
property  of  the  minor  until  he  has  returned  from  his  teacher's 
bouse  or  until  he  has  passed  his   minority  '^   (Chapter   VIII, 
section  27).    The  same  is  the  law  in  England.    The  King  as 
pa/rens  patrioe  is  the  guardian  of  minors.    But  from  the  earliest 
times  the  Court  of  Chancery,  representing  in  the  per.-ton  of  the 
Lord  Chancellor  the  authority  of  the  Sovereign,  exercised  juris- 
diction in  the  matter  of  the  wardship  of  infants  and  the  care  of 
their  estates,    A  similar  jurisdiction  is  exercised  by  the  courts 
in  this  country.    A  suit  relating   to   the  estate  or  person  of  an 
infant  and  for  his  benefit  has  the  effect  of  making  him  a   ward 
of  Court,  and  the  Court  acting  in  the   place   of  the  Sovereign 
may  pass  such  orders  generally  for  the  benefit  of  the  minor  and 
the  protection  of  his  property  as  it  thinks  fit.    Necessarily  the 
duty  which  vests  in  the  Sovereign  is  delegated  to  the   minor's 
(1)  (1901)  I.  L.  R.,\»  Bom.,  ni.       (2)  (1896)    I.  L.  &.,  90  Bom.,  61. 
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relations^  and  of  these  the  father  and  next  to  him  the  mother  is         igQg 
the  natnral  guardian.    Under  the  Guardians  and  Wards  Act  a   i^^jiChabaw 
guardian  stands  in  a  fiduciary  relation  to  bis  ward  (section  20),         i>as 
and  as  regards  the  property  of  his  ward  he  is  bound  to  deal        qj^ya 
therewith  as  carefully  as  a  man  of  ordinary  prudence  would  deal      P»asa». 
with  it  if  it  were  his  own,  and,  subject  to  the  provisions  of  the 
Act,  he  may  do  all  acts  which  are  reasonable  and  proper  for  the 
realization,  protection  or  benefit  of  the  property .    A  natural 
guardian  is  a  trustee  with  powers  of  management  of  his   ward's 
estate,  and  has  as  such  very  extensive  powers.    But  the  question 
before  us  is  not,  I  think,  one  in  which  we  have  to  determine  so 
much  the  powers  of  a  guardian  as  the  relationship  which  subsists 
between  a  guardian  and  his  ward.    Whether  in  fact  that  relation- 
ship is,  in  any  ca^e,  the  relationship  of  principal  and  agent. 
Unless  the  relationship  of  principal  and  agent  subsists  between 
a  natural  guardian  and  his  ward,  it  seems  to  n^e  that  it  would  be 
difficult  to  hold  that  such  guardian  can  be  regarded  as  an  agent 
within  the  meaning  of  section  19  of  the  Limitation  Act. 

^^The  relation  of  guardian  and  ward,'^  observed  Lord 
Romilly,  M.  E,  in  MatthetJO  v.  Brise  (1)  "  is  strictly  that  of 
trustee  and  cestui  que  trust.  I  look  upon  it  as  a  peculiar  relation 
of  trusteeship,  and  this  appears  from  the  case  of  the  Duhe  of 
Beaufort  v.  Berty.  A  guardian  is  not  only  a  trustee  of  the 
property,  as  in  an  ordinary  case  of  trust,  but  he  is  al«o  the  guar- 
dian of  the  person  of  the  infant,  with  many  duties  to  perform, 
such  as  to  see  to  his  education  and  maintenance.^'  Then  he 
quotes  Lord  Macclesfield's  words,  namely,  **  that  guardians  were 
but  trustees  and  that  the  ]urisdicti:>n  of  the  Court  was  grounded 
upon  the  general  power  ani  jurisdiction  which  it  had  over  all 
trustees,  and  a  guardianship  is  most  plainly  a  trust.''  The 
relation  of  a  principal  and  agent  is  different.  A  good  deal  of 
the  arguments  addressed  to  us  dealt  with  the  powers  of  guardians 
and  managers  of  Hindu  families,  and  too  little,  I  think,  with  the 
words  of  the  Statute  which  we  have  to  interpret.  I  take  the 
word  ^^ agent"  and  ask  the  elementary  question — who  is  an 
agent?  Story  (8th  Ed  n,  p.  2)  defines  agency  thus:— <<  In  the 
common  language  of  life  he  who  being  competent  and  sui  juris 
(1)  (LWl)  U  B«»T.,  a41« 


Digitized  by 


GooglQ 


428  THE  IKBIAN  LAW  BEP0BT8,  [vOL. 

1906         to  do  ^^7  ^^^  ^or  bis  own  benefit  or  on  his  own  aoooant  employs 
kMCuAMui   another  to  do  ic  is  called  the  principal,  constitu^t  or  employer ; 
Das  and  he  who  is  thus  employed  is  called  the  agent,  attorney,  proxy 

Gata  or  delegate  of  the  principal,  constituent  or  employer.  The 
^^^^»  relation  thus  created  between  the  parties  is  termed  an  agency. 
The  power  thus  delegated  is  called  in  law  an  authority •''  The 
relation  of  agency  exists  and  can  only  exist  by  virtue  of  the 
expre^  or  implied  assent  of  both  principal  and  agent,  except  in 
certain  cases  of  necessity  in  which  such  relation  is  imposed  by 
operation  of  law.  (Bowstead  on  Agency,  2od  Edn.,  p.  15; 
Markwick  Yi.  Hardingham,  {!).  '' An  agent,"  to  use  the  defi- 
nition contained  in  the  Indian  Contract  Act,  ^^  is  a  person 
employed  to  do  any  act  for  another,  or  to  represent  another  in 
dealings  with  a  third  person".  An  infant  cannot  employ  such 
an  agent  (Indian  Contract  Act,  section  123).  Only  in  a  very 
loose  sen^e  of  the  word  can  the  term  agent,  as  it  seems  to  me,  be 
applied  to  a  person  who  occupies  the  position  of  a  trustee.  No 
doubt  anyone  who  does  any  act  for  another  may  be  described  as 
agent  of  that  person.  But  strictly  speaking  the  word  agent  is 
used  to  denote  a  person  who  is  employed  by  a  principal  to  act  for 
him  generally  or  to  do  some  particular  act  only  and  cannot  be 
properly  applied  to  a  tru.^tee.  The  relationship  is  not  necessar- 
ily a  contractual  one.  Agents  may  be  appointed  under  powers 
of  attorney  or  in  writing  or  by  word  of  mouth  to  do  acts  for  their 
principals.  The  parties  so  appointed  may  act  or  not  as  they 
please.  If  they  do  act,  the  relationship  between  them  and  the 
principals  is  not  contractual. 

Let  me  refer  now  to  the  case  I  have  mentioned  above,  in 
which  it  was  decided  that  a  guardian  appointed  under  the 
Guardians  and  Wards  Act  can  sign  an  acknowledgment  of  lia- 
bility in  respect  of  a  debt,  or  pay  part  of  the  principal,  so  as  to 
extend  the  peiiod  of  limitation  against  his  ward.  The  learned 
Chief  Justice,  Sir  Lawrence  Jenkins,  in  his  judgment  quoted 
the  case  of  Chinnery  v.  Evans  (2)  as  establishing  the  proposition 
that  it  was  not  necessary  for  the  validity  of  an  acknowledge 
men  by  an  agent  that  the  relationship  should  be  contractual. 
By  ^'contractual''  I  presume  he  meant  that  the  agent  need 
(1)  (1880)  16  Ch.  D.,  Z49.  (2)  (1864)  II  H.  L.  C^  115. 
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not  be  actuallj  appointed  by  the  party  chargeable.  In  that 
case  a  payment  male  by  a  receiver  appointed 'under  the  Irish 
Statute,  11  and  12  George  III,  Cap.  X,  was  held  to  be  a  pay- 
ment whic^  took  the  case  out  of  the  Statute  of  Limitation^  3  and 
4  William  IV,  Cup.  XXVII,  which  requires  that  such  payment 
should  be  made  by  the  party  chargeable  or  his  agent.  The 
learnedCuefJu-ticeal-o  quoted  the  passage  from  the  judgment  of 
the  Judicial  Committee  in  Beti  Maharani  v.  The  Collector  of 
Etawah  (1), ending  with  the  words:— '*It  is  difficult  to  see  how  a 
aarbarahkar  not  being  guardian  can  be  authorized  to  admit  a  per- 
sonal liability.  The  point  has  not  been  carefully  inquired  into,  and 
in  the  abienoe  of  accurate  knowledge  their  Lordships  will  only 
say  that  Raj  Eun war's  (the  sarba/rahkar^s)  authority  seems  very 
doubtful,'^  and  he  says: — '^It  would  be  straining  these  words 
too  much  to  spell  out  of  them  an  authoritative  pronouncement  that 
the  guardian  of  one  under  disability  could  be  an  agent  for  the 
purpose  of  the  Limitation  Act,  but  at  least  it  is  evident  that  such 
a  proposition  did  not  strike  their  Lordships  as  in  any  way  prepos- 
terous.'^  In  that  case  the  acknowledgment  relied  on  was  by  the 
Court  of  Wards  exercising  jurisdiction  under  the  North- Western 
Provinces  Land  Revenue  Act  of  1873*  Section  203  of  that  Act 
defines  the  Court's  power  thus  : — *^The  Court  of  Wards  shall  have 
power  to  give  such  leases  or  farms  of  the  whole  or  any  part  of  the 
property  under  its  charge  and  to  mortgage  or  sell  any  part  of  such 
property"  and  to  do  all  such  other  acts  as^it  may  judge  to  be  most 
for  the  benefit  of  the  property  and  the  advantage  of  the  di«- 
qtbalified  holder.^^  The  learned  Chief  Justice  in  his  judgment 
observes:— ''There  is  nothing  in  the  Act  which  could  constitute 
the  Court  of  Wards  the  person  against  whom  the  debt  was  claim- 
ed ;  therefore  it  is  only  as  the  agent  for  Raj  Eunwar  duly 
authorized  in  that  behalf  that  it  could  have  signed  the 
acknowledgment  of  the  debt.  The  Court's  agency  was  manifestly 
not  contractual,  so  that  we  have  in  thiii  case  a  further  warrant 
for  considering  (notwithstanding  the  decisions  to  the  contrary) 
whether  a  guardian  can  be  his  ward's  agent  for  the  purpose  of 
making  a  payment  that  will  attract  the  consequences  prescribed 
in  section  20.^'  I  may  here  point  out  that  the  Court  of  Wards, 
(1)  (1894)  I.  L.  R.  17  All  198. 
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1908         as  the  receiver  in  Ghinnery  v.  Evans,  is  the  creature  of  the  Legis- 
RakChasait   ^^^^^  *°^  derives  it^  authority  by  Statute.    With  due  deference 
i^As  to  the  learned  Chief  Justice,  I  am  wholly  unable  to  agree  with 

Qata  him  that  the  Court  of  Wards  was  in  any  sense  the  agent  of  Raj 
Pbasad.  Kunwar.  It  acted  under  the  authority  of  the  Legislature  and  not 
under  the  authority  of  Raj  Kunwar  or  anybody  else.  It  may  I  e 
that  Raj  Eun war  is  a  clerical  error  and  that  the  ward  Pirthi 
and  not  Rnj  Kunwar  was  intended.  Then,  adverting  to  the 
question  whether  a  guardian  can  be  his  ward's  agent,  he  says: — 
<'In  my  opinion  he  can  be  such  an  agent,  if  it  can  be  said  he  is 
'  duly  authorized  in  that  behalf  and  he  is  ^  duly  authorized  in  that 
behalf/  if,  as  between  himself  and  his  ward,  he  ha?  a  right  to 
make  the  particular  payment.'^  To  determine  this  right  we  must 
look  to  the  Guardians  and  Wards  Act.  It  is  provided  by  the 
27th  section  of  that  Act  that  ^'a  guardian  of  the  property  of  a 
ward  is  bound  to  deal  therewith  as  carefully  as  a  man  of  ordinary 
prudence  would  deal  with  it  if  it  were  his  own,  and,  subject  to 
the  provisions  of  this  Chapter,  he  may  do  all  acts  which  are 
reasonable  and  proper  for  the  realization,  protection  and  benefit 
of  the  property.  Therefore  in  each  case  it  must  be  seen  whether 
the  particular  paymeot  answers  this  description.  If  on  the  facts 
it  appears  that  it  does,  then  as  to  that  payment  the  guardian  is 
an  agent  of  the  minor  duly  authorized  in  that  behalf,  otherwise 
be  is  not.''  Then,  ooming  to  the  question  whether  a  guardian's 
signature  to  an  acknowledgment  has  any  operation  under  section 
19  of  the  Limitation  Act,  holding  that  Beti  Maharani^s  case  was 
of  special  value;  as  it  was  there  evidently  thought  that  the  Court 
of  Wards  could  give  an  acknowledgment,  by  parity  of  reasoning, 
he  came  to  the  conclusion  that  '^a  guardian  can  sign  an 
acknowledgment  for  the  purpo.«es  of  section  19  of  the  Guardians 
and  Wards  Acts,"  subject  to  the  qualification  that  in  each  case  it 
must  be  shown  that  the  guardian  complied  with  the  conditions  of 
section  27  of  the  Guardians  and  Wards  Act  and  that  in  each  case 
the  guardian's  act  was  for  the  protection  and  benefit  of  the 
ward's  property. 

Now  the  suit  of  Ghinnery  v.  Evans  arose  under  the  Statute 
of  Limitation,  3  and  4  William  IV,  Cap.  XXVII,  which  requires 
that  a  payment,  in  order  to  take  a  case  out  of  the  StatutOi  most 
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be  made  bj  the  party  chargeable  or  his  agent,  and  the  question  i906 
Wjw  whether  in  that  case  the  payment  was  so  made.  The  pay-  bam  Chabak 
ment  was  made  by  a  receiver  appointed  under  the  Irish  Statute, 
Hand  12  Geo.  Ill,  Cap.  X,  which  enacted  that 'Mn  all  cases 
when  ooe  and  a  half  years'  interest  shall  be  due,  the  Courts  of 
Equity  upon  application  in  the  manner  hereinafter  mentioned, 
shall  appoint  a  receiver  to  receive  such  parts  of  the  rents  of  the 
mortgaged  premises  as  shall  be  sufficient  to  pay  such  arrears  of 
interest,  and  also  the  accruing  interest  of  the  said  mortgage-mooey, 
from  time  to  time,  one  half  year  when  the  other  shall  become  due, 
until  the  whole  of  such  interest  due  ou  the  mortgage  shall  be 
discharged."  The  contest  in  that  case  was  whose  agent  the 
receiver  was,  and  it  was  held  that  the  receiver  was  the  agent  of 
the  mortgagor  and  that  any  payment  made  by  him  in  pursuance 
of  the  order  is  payment  in  law  by  the  legal  agent  of  the 
person  liable  to  pay.  By  the  act  of  the  Legislature  the  receiver 
was  appointed  the  agent  of  the  mortgagor  for  the  purpose  of 
payiug  interest.  We  get  little  help  from  this  case.  The 
learned  Chief  Justice  indeed  only  relied  on  it  as  establishing 
that  the  relation '  of  a  principal  and  his  agent  who  gives  an 
acknowledgment  of  a  debt  due  by  the  principal  need  not  be 
contractual.  As  I  have  already  pointed  out,  the  relation  of 
principal  and  agent  is  not  necessarily  contractual ;  a  person,  to 
take  a  common  illustration,  may  be  appointed  by  power  of 
attorney  to  do  an  act  for  another,  and  no  contractual  relationship 
arises.  The  receiver  was  by  the  Act  of  the  Legislature 
appointed  agent  of  the  mortgagor  to  make  payments  of  interest, 
and  therefore  the  payment  was  binding  on  the  mortgagor.  There 
is  no  enactment  of  the  Legislature  that  a  guardian,  whether 
a  natural  or  a  certificated  guardian,  shall  be  such  agent.  In 
the  case  of  a  certificated  guardian  the  Legislature  empowers 
such  guardian  to  do  such  acts  as  are  reasonable  and  proper  for 
the  realization,  protection  or  benefit  of  the  property  of  his  ward,  j 
It  does  not  prescribe  that  he  shall  be  his  ward's  agent  for  any 
purpose.  He  acts  as  trustee,  not  as  agent.  Then  the  learned 
Chief  Justice  holds  that  a  guardian  has  authority  to  give  an 
acknowledgment,  not  in  all  cases,  but  only  in  cases  in  which  it 
is  shown  that  his  act  was  for  the  [protection  and  benefit  of  the 
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1908         ward's  property.    According  to  this  view  the  guardian  is  not 
Rax  Chabak   ^^^  ^^^7  authorized  agent  to  give  an  acknowledgment  on  behalf 
I>A8  of  an  iofant)  unless  it  can  be  shown  by  the  party  who  relies  on 

Gata  the  acknowledgment  that  the  guardian's  act  was  for  the  protec- 
tion and  benefit  of  the  ward's  property.  As  to  the  authority 
of  the  Court  of  Wards  to  give  an  acknowledgment,  the  learned 
Chief  Justice  was  of  opinion  that  the  Judicial  Committee 
considered  that  an  acknowledgment  by  the  Court  of  Wards 
would  operate  under  section  19,  and  he  seemed  to  think  that 
there  was  a  close  analogy  between  the  case  of  a  gnardian 
appointed  under  the  Guardians  and  Wards  Act  and  the  Court 
of  Wards.  I  confess  that  I  am  unable  to  see  that  there  is  any 
such  analogy.  The  Court  of  Wards  is  created  by  Statute,  and 
it  performs,  as  it  seems  to  me,  the  duties  of  the  Sovereign  as 
parens  patrice  and  has  very  large  powers  under  the  Norths 
Western  Provinces  and  Oudh  Court  of  Wards  Act,  III  of  1899, 
which  superseded  the  earlier  Act  to  which  the  learned  Chief 
Justice  referred,  namely,  the  North-Western  Provinces  Land 
Revenue  Act  of  1873,  as  it  also  had  under  the  repealed  Act. 
Section  35  of  the  later  Act  provides  that  ^'  the  Court  of  Wards 
can  mortgage  or  sell  the  whole  or  any  part  of  the  property 
under  its  superintendence,  and  may  give  leases,  and  may 
generally  pass  such  orders  and  do  such  acts  not  inconsistent 
with  the  provisions  of  this  or  any  other  Act  for  the  time  being 
in  force  as  it  may  judge  to  be  for  the  advantage  of  the  vxird 
or  for  the  benefit  of  the  property.''  In  the  earlier  Act  likewise, 
under  section  203,  the  Coui't  was  empowered  to  do'*  all  such 
other  acts  as  it  may  judge  to  be  most  for  the  benefit  of  the 
property  and  for  the  advarUage  of  the  disqualified  proprietor.*^ 
In  both  these  Acts  very  wide  powers  are  given,  not  merely 
for  the  benefit  of  the  property  of  the  ward  but  also  for  h* 
advantage.  In  the  case  of  the  Guardians  and  the  Wards  Ac.', 
these  wide  powers  are  not  given  to  a  guardian.  Section  27  o( 
it  only  gives  power  to  a  guardian  of  the  property  to  do  all  acts 
which  are  reasonable  and  proper  for  the  realization,  protection 
or  benefit  of  the  property,'*  It  is  hard  to  see  how  the 
acknowledgment  of  a  debt  can  be  regarded  as  an  act  done  for 
the   protection   or    benefit    of    property*    Then   it   is  to  be 
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lemembered  that  the  powers  of  the  Court  of  Wards  are  conferred 
by  the  Legislature  and  not  by  the  proprietor  whose  estate  is 
under  its  management.  It  seems  to  me  therefore  that  the  case 
oi  Beti  MaharaniY.  The  Collector  of  Etawah  thrjws  but  little 
light  on  the  question  before  us.  Then  the  learned  advocate  for 
the  appellants  relied  upon  the  large  powers  which  the  manager 
of  a  joint  Hindu  family  possesses  in  regard  to  the  management 
of  the  estate  of  the  joint  family  and  the  payment  of  debts.  It 
appears  to  me  that  there  is  no  close  analogy  between  the  case 
of  such  a  manager  and  that  of  a  natural  guardian  of  a  minor. 
The  powers  of  a  manager  of  a  joint  Hindu  family  are  based  on 
the  oneness  or  unity  of  the  family.  The  manager  represents 
the  common  interests  of  the  family^  which  is  regarded  as  a 
corporation,  union  and  undivided  interests  being  the  rule.  But 
such  a  manager  is  not  an  agent  for  the  other  members  of  the 
family.  Their  Lordships  of  the  Privy  Council  thus  defined  his 
position  recently : — *^  Such  a  person  is  not  the  agent  of  the 
members  of  the  family  so  as  to  make  them  liable  to  be  sued  as 
if  they  were  the  principals  of  the  manager.  The  relation  of 
such  persons  is  not  that  of  principal  or  agent  or  of  partners;  it 
is  much  more  like  that  of  trustee  and  cestm  que  truat^^ — Anna 
Malai  Ohetty  v.  Mwrugasa  Ohetty  (1). 

Now  I  have  shown  that  the  relation  subsisting  between  a 
guardian  and  his  ward  is  not  that  of  principal  and   agent  but 
that  of  trustee  and  cestui  que  trust ;  that  an   agency  can  only 
exist  by  virtue  of  the  express  or  implied  assent  of  both  principal 
and   agent,  except  in  certain  oases  of  neoeesity,  and   that  an 
infant    cannot    appoint    an    agent.     What    the    powers    of    a 
guardian     generally     are    is,    I    think,    beside    the    question 
when    we    are    called    upon    to    interpret  the  meaning    of  a 
section  such  as  section   19  of  the  Limitation   Act.    The  sec- 
tion gives    a    new    starting    point    for    limitation    in    a    case 
where  an    acknowledgment    of    liabililiy    has    been    made    in 
writing,  signed  by  the  party  against  whom  property  or  a  right 
is  claimed,  and  the  word  signed  is  defined  as  meaning  either  per- 
sonally or  by  an  agent  duly  authorized  in  this  behalf.    It  is 
obvious,  as  I  have  said,   that  signature  by  a  guardian   is  not  a 
(1)  (1908)  L.  B.,  do  I.  A.,  220,  at.  p.  228. 
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personal  signatare  by  his  ward,  and  therefore  the  question  which 
we  have  to  determiDO  is  whether  a  guardian  is  an  "agent  duly 
authorized  in  this  behalf,  '^  that  is,  to  give  an  acknowledgment. 
It  seems  to  me  that  we  mast  interpret  '^  agent ''  in  this  section 
in  its  ordinary  sense,  that  is,  as  a  person  employed  by  a  compe- 
tent person  to  give  the  acknowledgment.  In  articles  89  and  90 
of  the  second  schedule  to  the  Limitation  Act  we  find  the  word 
used  in  its  ordinary  sense,  and  it  is  to  be  presumed  that  the  same 
meaning  was  intended  for  it  in  every  part  of  the  Act.  A  guar- 
dian is  not  employed  by  his  ward,  and  he  has  not,  up  to  the 
present  at  least,  been  constituted  by  the  Legislature  his  ward's 
agent.  Then  an  agent  must  be  authorized  to  give  the  acknowledg- 
ment. The  ward  not  being  competent  to  appoint  an  agent  can- 
not give  any  such  authority.  A  guardian,  therefore,  cannot,  I 
think,  be  an  agent  within  the  purview  of  the  section.  In  this 
case  Musammat  Sundar  Dei,  the  mother  and  natural  guardian 
of  the  minors,  did  not  purport  to  give  the  acknowledgment  as 
their  agent,  but  as  their  guardian,  and  as  such  guardian^  I  am  of 
opinion,  she  had  no  authority  to  give  the  acknowledgment.  She 
was  not  an  agent  duly  authorized  to  give  it. 

But  it  is  said  that  a  minor  may  suffer  grave  injury  if  it  be 
the  case  that  his  natural  guardian  cannot  give  an  acknowledg- 
ment of  a  debt :  that  creditors  will  be  compelled  to  take  legal 
proceedings  to  enforce  their  rights  to  the  detriment  of  the  minor 
and  his  property.  I  do  not  apprehend  that  any  such  serious 
consequences  would  arise.  In  any  case  of  difficulty  or  doubt  it 
is  always  open  to  the  guardian  of  a  minor  to  place  the  minor 
under  the  protection  of  the  Court,  and  I  am  disposed  to  think 
that  in  the  majority  of  cases  the  intervention  of  the  Court  would 
be  not  only  desirable  but  in  the  highest  degree  for  the  interests 
of  minors.  If  a  creditor  is  forced  to  take  legal  proceedings  for 
the  recovery  of  a  debt,  then,  upon  the  institution  of  a  suit,  the 
minor  becomes  a  ward  of  Court  aod  the  Court  when  satisfied  that 
the  debt  is  bond  fide  and  is  owing  can  pass  such  ^orders  for  the 
payment  of  it  as  it  thinks  fit,  and  protect  the  minor's  property  so 
far  as  possible.  Ik  would  be  not  unattended  with  danger  to  re- 
cognize a  right  in  a  Hindu  mother  as  guardian  of  her  infant  song 
to  give  acknowledgments  of  deb^.    A  Hindu  lady  is  as  a  role 
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capable  independently  of  others  to  protect  the  property  of  her   ^^^  chabaw 
minor  sons.    On  whichever  side,  however,  the  weight  of  oonven-         ^^ 
ience  lies,  we  are  bound  by  the  express  words  of  the  Statute,  and         oita 
I  see  no  reason  to  resile  from  the  view   which  was  expressed  by       Pbaiad. 
my  brother  Burkitt  and  myself  in  the  case  of  Tilak  Si/ngh  v. 
Ghhvita  Singh  (1).    I  would  therefore  dismiss  the  plaintiffs'  suit. 
Banebji,  J. — ^This  appeal  arises  in  a   suit  brought  by  the 
plaintiffs  appellants  to  recover  money  alleged  to  be  due  to  them 
by  Babu  Lai,  the  deceased   father  of  the  defendants,  who  are 
minors.     It  is  stated  that  the  dealings  between  the  plaintiffs  and 
Babu  Lai  continued  till  the  9th  of  February    1900.    As  the  pre* 
sent  suit  was  instituted  on  the  4th  of  August  1906,  it  was  on  the 
face  of  it  beyond  time.     The  plaintiffs,  however,  invoke  in  aid 
certain  payments  and  acknowledgments  made  after  the  death  of 
Babu  Lai,  in  order  to  take  the  case  out  of  the  operation  of  the 
Statute  of   Limitation,  and   the   question  before  us  is  whether 
those  payments  and  acknowledgments  save  the  operation  of  limi- 
tation. 

It  appears  that  after  the  death  of  Babu  Lai,  Musammat 
Sundar  Dei,  the  mother  of  the  minor  defendants,  applied  to  the 
District  Judge  of  Allahabad  for  a  certificate  of  guardianship. 
Her  application  was  granted  on  condition  of  her  furnishing 
security.  As  security  was  not  furnished  no  certificate  issued. 
Meanwhile  the  Court  permitted  Sundar  Dei  to  sell  the  stock-in- 
trade  of  a  shop  which  Babu  Lai  used  to  carry  on  in  his  life-time 
and  the  proceeds  of  the  sale  were  deposited  by  her  in  Court.  A 
part  of  these  proceeds  were  paid,  under  the  orders  of  the  Court, 
to  the  plaintiffs  on  the  30lh  of  September  1902.  Musammat 
Sundar  Dei,  as  guardian  of  the  minors,  also  acknowledged  liabi- 
lity for  the  debt  due  to  the  plaintiffs.  The  plaintiffs  rely  upon 
this  payment  by  the  Court  and  the  acknowledgments  made  by 
Sundar  Dei. 

As  for  the  payment,  it  cannot  in  my  opinion  be  of  any  avail 
to  the  plaintiffs.     It  was  not  a  payment  of  interest  as  such  with- 
in the  meaning  of  the  first  paragraph  of  section  20  of  the  Indian 
Limitation  Act,  and  even  if  it  was  a  payment  of  a   part  of  the 
(1)  (19(H)  I.  L.  B.,  86  All.,  698. 
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debt  by  the  debtors  or  their  agent  duly  authoiized  in  that  behalf, 
the  fact  of  the  payment  does  not  appear  in  the  handwriting  of  the 
person  making  it«  It  is  manifest  from  the  provisions  of  the  sec- 
tion that  the  part  payment  most  appear  in  the  handwriting  of 
the  debtor  or  bis  authorized  agent.  In  the  present  case  the  pay- 
ment appears  in  the  handwriting  of  the  District  Judge,  who  was 
certainly  not  the  agent  of  the  defendants. 

There  remains  the  question  of  the  acknowledgments  made  by 
Sundar  Dei.     If  they   are  valid  acknowledgments  within   the 
meaning  of  section  19,  the  claim  is  not  time  barred.    As  Sundar 
Dei  did  not  obtain    a  certificate    of   guardianship,     she  must 
be  deemed    to    have  acted    as   the    natural  guardian   of    the 
minors.     The    question  then  arises  whether    an    acknowledg- 
ment by   the  natural    guardian  of  a  minor  is  a  sufficient    ac- 
knowledgment within  the  purview  of  section  19,  and    this    is 
the    main    question     to    be    determined    in    this   case.      The 
course  of  rulings  on  the  point  is  not  uniform,  and  the  question  is 
not  free  from  difficulty.    The  Legislature  proposes  to  solve  the 
difficulty  by  an  amendment  of  the  Limitation  Act  and  by  declar- 
ing such  acknowledgments  to  be  valid.     The  determination  of 
the  question  before  us  is  therefore  necessary  only  for  the  purposes 
of  the  present  case  and  of  cases  similar  to  it.    After  giving  the 
matter  my  best  consideration,  I  am  of  opinion  that  an  acknow- 
ledgment by  the  natural  guardian  of  a  minor  acting  within  the 
scope  of  his  authority  as  guardian  is  an  acknowledgmeot  within 
the  purview  of  section  19  and  saves  the  operation  of  limitation. 
Under  that  section  the  acknowledgment  must  be  made  in  writing 
and  signed  by  the  party  against  whom  any  prSperty  or  right  is 
claimed  '' either  personally  or  by  an  agent  duly  authorized  in  this 
behalf.^'     Is  a  natural  guardian  an  agent  duly  authorized  within 
the  meaning  of  the  section  ?     it  is  contended  that  an  agent  must 
be  appointed  by  the  principal,  and  as  a  minor  cannot  appoint  an 
agent  an  acknowledgment  of  liability  cannot  be  made  on   behalf 
of  a  minor.     I  am  unable  to  agree  with  this  contention.     There 
may  be  an  agent  by  operation  of  law.     An  agent  has  been  defined 
to  be  "  a  person  having  express  or  implied  authority  to  represent 
or  act  on  behalf  of  another  person  "  and  "  the  relationship  of 
principal  and  agent  may  arise  (a)  by  express  appointment  by  the 
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principal ;  (6)  by  implication  of  law  from  the  situation  of  the 
parties  *'  (Bowstead's  Digest  of  the  Law  of  Agency,  pp.  1  and 
11).  That  it  is  not  necessary  that  an  agent  must  be  appointed 
by  the  principal  is  manifest  from  the  fact  that  a  receiver,  an 
executor,  the  manager  of  the  Court  of  Wards  and  the  manager  of 
a  joint  family  can  be  regarded  as  agents.  And  it  has  been  held 
that  these  persons  are  competent  to  make  part  payment  or  to 
acknowledge  a  debt  which  would  bind  a  minor  or  a  ward  or  the 
estate  in  charge  of  the  receiver  or  executor.  In  Chinnery  v. 
Evans  (1)  it  was  held  that  payment  by  a  receiver  in  charge  of 
the  estate  of  a  mortgagor  is  *'  payment  in  law  by  the  legal  agent 
of  the  person  liable  to  pay."  In  Beii  Maharani  v.  The  Gollec- 
tor  of  Etawnh  (2)  their  Lordships  of  the  Privy  Council  were  of 
opinion  that  an  acknowledgment  by  the  Court  of  Wards  saves 
limitation.  They  observe: —  ^*  If  there  has  been  a  valid  ac- 
knowledgment by  Ajudbia  and  aUo  by  the  Court  of  Wards,  as 
contended,  the  right  of  suit  is  saved."  Further  on  they  say  : — 
'<  It  is  difficult  to  see  how  a  sarbarahkar,  not  being  guardian,  can 
be  authorized  to  admit  a  personal  liability, "  and  they  hold  that 
the  act  of  the  Court  of  Wards  would  bind  the  ward  (p.  208),  The 
Court  of  Wards  not  being  the  party  liable  for  the  debt,  an  ac- 
knowledgment of  debt  by  it  such  as  saves  limitation  can  only  be 
an  acknowledgment  as  agent  of  the  ward.  This  Court  has  held 
in  Kamla  Kuar  v.  Har  SiJiai  (3)  that  an  acknowledgment  by 
t'le  Court  of  Wards  gives  a  fresh  start  for  the  computation  of 
limitatioQ.  It  has  also  been  hel  I  that  the  manager  of  a  joint 
Hindu  family  can  validly  ackaowle  Ige  debts  on  behalf  of 
minor  members  of  the  family.  As  under  section  21  of  the 
Limitation  Act  an  acknowledgment  by  one  of  several  partners 
does  not  save  limitation  against  another,  an  acknowledgment 
by  the  manager  of  a  joint  Hindu  family  cannot  be  regarded 
as  an  acknowledgment  by  a  partner,  and  can  only  be  deemed 
to  be  an  acknowledgment  by  aa  agent.  The  manager  of  a 
joint  Hindu  family  is  no  doubt  something  more  than  a  mere 
agent,  but  for  the  purposes  of  an  acknowledgment  under  the 
Limitation  Act  his  act  can  only  be  that  of  an  agent.  It  is 
dear  that  the  persons  referred  to  above^  none  of  whom  were 
(1)  (1804)  11  H.  L.  0.,  116.  (8)  (1894)  J.  L.  B.,  17  ASl,  198. 
(8)  Weeklj  Notei ,  1888»  p.  187, 
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appointed  by  the  party  liable  for  the  debt,  may  still  be  his 
agents  by  operation  of  law. 

The  natural  guardian  of  a  Hindu  minor  may  do  all  acts  which 
the  minor  himself  could  have  done,  if  he  were  of  full  age,  and 
the  acts  of  the  guardian  would  be  binding  on  the  minor,  if  they 
are  for  his  benefit  and  advantage.  A  guardian  id  competent  to 
sell  and  mortgage  the  minor's  property,  if  it  is  necessary  to  do  so 
in  the  interests  of  the  minor.  The  powers  of  a  guardian  under 
the  Guardians  and  Wards  Act  are  similar,  and  so  are  the  powers 
of  the  Court  of  Wards.  It  is  surely  the  duty  of  the  guardian,  as 
of  the  Court  of  Wards,  to  discharge  the  debts  of  the  ward  with  the 
income  of  his  estate,  in  whole  or  in  part,  or  to  pay  interest  as  such 
in  order  to  keep  down  the  debt.  If  the  guardian  pay s  interest  or 
makes  part  payment,  he  does  so  in  the  interests  of  the  minor 
and  such  payments  are  binding  on  the  minor.  If  the  payment 
appears  in  the  handwriting  of  the  guardian  it  would,  in  my 
opinion,  save  the  operation  of  limitation  under  section  20  of  the 
Limitation  Act,  the  payment  being  one  by  an  agent  authorized 
to  make  it  on  the  minor's  behalf.  If  the  guardian  can  make 
part  payments,  he  can  also  acknowledge  a  debt  not  already  time- 
barred,  if  it  is  in  the  interests  of  the  minor  to  do  so.  As  the 
guardian  is  not  the  party  liable,  he  makes  part  payment  or 
acknowledgment  on  behalf  of  bis  ward  and  therefore  as  his  agent. 
And  when  such  payment  or  acknowledgment  is  made  for  the 
benefit  of  the  minor  the  guardian  acts  within  the  scope  of  his 
authority  and  acts  as  an  agent  duly  authorized  in  this  behalf.  I  am 
unable  to  see  any  distinction  in  principle  between  a  part  payment 
by  a  guardian  and  the  acknowledgment  of  a  debt  by  him.  In  my 
judgment  when  a  guardian  acting  within  the  scope  of  his  autho- 
rity and  for  the  benefit  of  a  minor  makes  part  payment  of  a  debt 
or  acknowledges  a  debt,  the  part  payment  or  acknowledgment 
is  by  an  agent  duly  authorized  in  this  behalf  and  gives  a  fresh 
start  for  the  computation  of  limitation. 

The  weight  of  authority  is  in  favour  of  this  view.    In  Chin* 

naya  Nayudu  v.  Cfv/runatham  Chetti  (1)  it  was  held  by  a  Full 

Bench  of  the  Madras  High  Court  that  the  manager  of  a  Hindu 

family  has  the  same  authority  to  acknowledge  as  h6  has  to  create 

(1)  (1882)  I.  L.  B.,  5  Had.,  169. 
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a  debt,  and  this,  as  I  have  shown  above,  he  can  do  as  agent  ot  the 
other  members  of  the  family  and  not  as  partner. 

In  Sobhanadri  Appa  Bau  v.  Srir^mulu  (1)  a  Bench  of  the 
same  Court  presided  over  by  Muttusami  Ayyar,  J.,  held  that  a 
gaardlan  has  authority  to  acknowledge  a  debt  on  behalf  of  the 
minor.  In  Eailasa  Padiachi  v.  Ponnuhannu  (2)  the  same 
learned  Judge  expressed  the  opinion  that  '^  a  guardian  is  legally 
competent  in  the  ordinary  course  of  management  either  to  ack- 
nowledge a  debt  due  by  his  or  her  ward  or  to  make  a  part  payment 
or  to  pay  interest.*'  A  similar  view  was  held  by  Sir  Arnold 
White, ,C.  J.,  and  Benson,  J.,  in  Subramania  Ayyar  v.  Arurmtga 
Chdty  (3). 

A  Full  Bench  of  the  Bombay  High  Court  held  in  Anwvpa- 
gauda  Sangadigyapa  (i)  that  a  guardian  appointed  under  the 
Guardians  and  "Wards  Act  can  sign  an  acknowledgment  of  liability 
provided  it  be  shown  that  the  guardian's  act  was  for  the  protec- 
tion  or  benefit  of  the  ward's  property.  An  earlier  ruling  to  the 
contrary  was  overruled. 

The  Calcutta  High  Court  in  two  cases  held  the  contrary  view, 
but  in  the  recent  case  of  Narendra  Nath  Sarkar  v.  Rai  Oho/ran 
Halda/r  (6)  Bampini  and  Pratt,  JJ.,  held  that  a  guardian  of  a 
minor  is  an  agent  duly  authorized  to  pay  interest  upon  a  debt  duo 
by  the  minor.  It  is  diflSoult  to  follow  the  reasoning  by  which  the 
learned  Judges  distinguished  the  case  of  part  payment  from  that  of 
acknowledgment  in  the  case  of  a  guardian.  If  a  guardian  is  the 
minor's  authorized  agent  in  the  one  case  he  must  be  so  in  the  other. 

The  only  case  in  this  Court  which  is  against  the  appellant's 
contention  is  that  of  Tilah  Singh  v.  Chhutta  Singh  (6)  in  which 
it  was  held  that  part  payment  by  the  mother  and  natural  guardian 
of  a  minor  is  not  a  payment  by  an  agent  within  the  meaning  of 
section  20  of  the  Limitation  Act.  With  great  respect  for  the 
learned  Judges  who  decided  that  case  I  am  unable  to  agree  with 
ibem. 

That  an  acknowledgment  of  a  debt  by  a  guardian  may  be  for 
the  benefit  and  advantage  of  a  minor  can  admit  of  no  doubt.  The 
present  case  ia  an  instance  in  point.     Had  the  mother  of  the 

(1)  (1898)  I.  L.  B,,  17  Mad.,  221.        (4)  (1901)  I.  L.  R.,  26  Bom^  221. 

(2)  (1894)  I.  L.  R.,  18  Mid..  456.        (5)  (1902)  I.  L.  R.,  29  Calc.  647. 
(8)  (1902)  L  Ii.  B^  26  Had.,  830.       (6)  (1904)  I.  li.  B.,  20  AH,  598, 
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defendants  not  acknowledged  the  debt  due  to  the  plaintiffii,  the 
property  of  the  minors  would  at  once  have  been  sold,  wb^reas^  as 
the  petition  of  Sundar  Dei,  dated  the  4th  of  September  1902,  shows, 
a  portion  of  the  interest  was  remitted  and  the  minors  were  said  to 
have  benefited  to  the  extent  of  Rs.  1,441-7-0.  This  benefit  the 
minors  would  not  have  obtained  save  for  the  action  taken  by  thdr 
mother  and  guardian*  It  is  difficult  to  see  how  this  benefit  oonld 
be  obtained  by  obtaining  a  certificate  of  guardianship  and  placing 
the  minors  under  the  protection  of  the  Court.  In  the  present  case 
Sundar  Dei  did  apply  for  a  certificate  of  guardianship,  but  she 
was  unable  to  furnish  security  as  required  by  the  Court  and  there- 
fore the  minors  could  not  be  placed  under  the  protection  of  the 
Court.  Upon  the  evidence  on  the  record  I  am  of  opinion  that 
the  acknowledgment  of  the  debt  due  to  the  plaintiffs  by  the  mother 
and  guardian  of  the  minor  defendants  was  for  their  benefit,  and 
it  was  not  even  hinted  in  the  argument  before  us  that  it  was  not 
so.  No  useful  purpose  would  therefore  be  served  by  asking  the 
Court  below  to  find  whether  the  acknowledgment  was  beneficial 
to  the  interests  of  the  minors.  In  my  judgment  the  acknow- 
ledgment made  by  Sundar  Dei  saves  the  operation  of  limitation 
under  section  19  of  the  Limitation  Act,  and  the  Court  below  wa^ 
wrong  in  dismissing  the  suit  ou  the  ground  of  limitation.  I 
would  therefore  allow  the  appeal,  and,  setting  aside  the  deoree  of 
the  Court  below,  remand  the  case  to  that  Court  under  section  662 
of  the  Code  of  Civil  Procedure  for  trial  of  the  other  issues  raised 
by  the  defendants 

RiOHABDS,  J. — This  was  a  suit  to  recover  a  sum  of  Bs. 
3,868-9-3  against  the  minor  defendants  as  heirs  and  represen- 
tatives of  one  Babu  Lai,  deceased.  The  facts  are  not  disputed 
and  are  shortly  as  follows : — 

The  plaintiffs  advanced  to  Babu  Lai,  the  father  of  the  defen- 
dants^ a  sum  of  Rs.  36,662-4-3  bearing  interest  at  the  rate  of  8 
annas  per  cent,  per  mensem.  During  his  life-time  Babu  Lai  paid 
up  Rs.  32,350-8-0  leaving  Rs.  4,221-8-0  still  due  for  principal 
and  interest  at  his  death.  Babu  Lai  was  possessed  of  a  consider- 
able amount  of  property,  and  he  died  on  the  5th  of  March  1906, 
leaving  his  minor  sons,  the  defendants,  and  his  widow  Musammat 
Sundar  Dei   him   surviving.    The    minor  defendants  became 
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entitled  to  the  property  left  by  Babu  Lai  as  his  heirs.  The  decree 
claimed  is  only  against  the  assets  of  the  deceased  in  the  hands 
of  the  minor  defendants.    The  plaintiffs  do  not  seek  to  make 
the   minor    defendants  personally  liable.     Musammat    Sondar 
Del  applied  for  a  certificate   of   gaardiansliip  of  the   minors^ 
and  her  application  was  granted  by  the  District  Jadge  of  Allah- 
abad, but  S'lbject  t)  a  condition  that  &he  would  give  security  for 
the  due    adminis'-ration  of  the   property   of  the  minors.    Mn8« 
am  mat  Sundar  Dei  was  never  able  t)  fulfil  the  condition  as  to 
security^  with  the  result  that  her  appointment  fell  through  and 
we  must  regard  her  as  simply  the  natural  guardian  of  the  minors^ 
Meantime  efforts  were  being  made  to  arrange  the  debts  dae 
to  the  plaintiffi  and  others.    Musammat  Suudar  Dei  presented  a 
petition  to  the  District  Judge  clearly  admitting  the  debt.    Babn 
Lai  had  carried  on  a  shop  business  in  his  life-time^  and  Musam* 
mat  Sundar  Dei,  with  the  approval  of  the  Distriot  Judge,  sold 
some  of  the  property.    The  amount  realized  wa^  brought  into 
the  Oourt  of  the  District  Judge,  and  on  the  application  of  Musam- 
mat Sundar  Dei  was  paid  over  to  the  plaintiffs  in  reduction  of 
,theii^  debt.    In  the  course  of  these  proceedings  Musammat  Sundar* 
Dei  more  than  once  admitted  the  debt.    The  plaintiffs  «tbandon« 
ed  part  of  the  interest  due,  and  the  debt  was  thus  reduced  by  a 
sum  of  Ss.  2,003-6-1.    This  payment  was  made  before  the 
period  of  limitation  had  expired  and  within  three  years  of  the 
institution  of  the  suit.    The  debt  was  no  doubt  reduced  both  as 
to  principal  and  interest,  but  the  fact  of  the  part  payment  of  the 
principal  does  not  appear  '^  in  the  handwriting  *^  of  Musammat 
Sundar  Dei,  and  the  learned  advocate  for  the  appellants  did  not 
oontend    that  the  facts    amounted  to  a  payment  of   interest 
f(  as  sttoh  '^  by  Musammat  Sundar  Dei  and  was  apparently  oontent 
to  rest  his  case  on  the  provisions  of  section  19  of  the  Limitation 
Act.    Musammat  Sundar  Dei  on  behalf  of  the  minors  on  num- 
erous occasions  admitted  the  debt  due  to  the  plaintiffs,  and  it  is 
not  disputed  that,  if  her  acknowledgment  could  legally  bind  the 
,  minors,  the  acknowledgment  which  she  in  fact  made  was  amply 
sufficient  to  prevent  the  debt  being  barred  by  limitation.    The 
proceedings  in  the  District  Judge's  Court  were  not  regular,  and 
I  only  refer  to  them  because  they  demonstrate  that  all  parties 
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wereactiag  bond  Jl'e  in  ihe  interests  of  the  minors  and  their 

^^^  property*    The  miner  defendants  plead  limitation^  and  say  that 

lUM  CHA.EA1I    thej  are  not   bound  by  the  acknowledgments  made   by  their 

«.  mother,    Musammat  Sundai*  Dei   was   the  natural  guardian  of 

"kaJvd       ^^®  minors  according  to    Hindu  law.     Beyond  all  question  she 

acted  throughout  in  the  interests  of  the  minora.     If  the  debt  had 

not  been  reduced  and  if  the  guardian  had  not  made   aeknowledg- 

mentSy  but  had  taken  up  a  hostile  attitude  and  put  the  plaintiffs 

at  ai>m*s  lengthy  tho  latter  would  unquestionably  have  at  onoe 

sued  the  minors.    The  mother  was  anxiou?^  and  properly  an xioas^ 

tp  avoid  a  suit  by  the  plaintiffs,  and  for  this  reason  she  entered 

into  the  negotiations  in  the  cour&e  of  which  the  payments  were 

made  and  the  acknowledgments  were  given,  and  as  the  result  a^ 

snit^was  averted,  I  hold  that  Musammat  Sundar  Dei  acted  in  the 

interests  of  and  for  the  benefit  of  the  minors  whose  natural 

guardian  she  wa\ 

According  tj  Hindu  law  tho  powers  of  a  natural  guardian 
acting  in  the  7a%nagement  of  the  minora^  properly  trnd  in  the 
interests  of  the  minors  are  practically  unlimited.  The  guardian 
can  sell  or  mortgage  the  minors'  property,  and  in  my  opinion  a 
natural  guardian  C3uld  certainly  legally  pay  a  debt  of  the  minors 
and  obtain  a  good  discharge.  Indeed,  it  seems  to  me  that  if  a 
natural  guardian  neglected  to  pay  a  just  debt  of  the  minor  and 
allowed  a  suit  to  be  brought  he  would  be  acting  contrary  to  his 
clear  duty.  Section  20  of  the  Limitation  Act  provides  that  when 
interest  on  a  debt  or  legacy  is  before  the  expiration  of  the  pre- 
scribed period  paid  as  such  by  the  person  liable  to  pay  the  debt 
or  legacy  or  by  his  agent  duly  authorized  in  this  behalf,  or  when 
part  of  the  principal  of  a  debt  is  before  the  expiration  of  the  pre- 
scribed period  paid  by  the  debtor  or  by  his  agent  duly  authorized 
in  this  behalf,  a  new  period  of  limitation  should  be  computed. 
Provided  that  in  the  case  of  part  payment  of  the  principal  of  the 
debt  the  fact  of  the  payment  appears  in  the  handwriting  of  the 
person  making  the  Eame.  As  already  pointed  out,  the  learned 
advocate  for  the  plaintiffs  does  not  rest  his  case  on  section  20| 
but  I  quote  the  section  as  I  think  a  consideration  of  its  provi- 
Bions  helps  as  to  consider  the  provisions  of  the  preceding  section 
19«  •  ^ad  Mosammat  Sundar  Dei  made  a  payment  of  interest  ae 
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such,  or  if  the  fact  of  part  pajmeht  of  the  principal  appeared  ia         ^^^ 

her  handwriting,  I  think  it  conld  hardly  have  been  said  that  the ; 

payments  were  not  made  by  the  daly  authorized  agent  of  the  das 

minors  within  the  meaning  of  the  section.  The  guardian  was  ^^^^ 
the  person  empowered  by  Hindu  law  to  manage  the  minora'  pro-  Pbabad. 
perty,  and  in  a  case  like  the  present  with  a  duty  to  make  the 
payment.  Indeed,  it  seems  to  me  that  it  might  well  be  said  that 
the  act  of  the  guardian  was  in  law  the  act  of  the  minors  them- 
selves. I  think  it  necessary  that  we  should  remember  that  we 
are  applying  the  provisions  of  ai  Indian  Act  to  a  state  of  facts 
which  could  never  arise  in  England,  but  which  must  arise  every 
day  in  India.  Under  the  Law  in  England  the  entire  estate  of  t 
deceased  person  vests  in  his  executor  or  administrator,  and  the 
executor  or  administrator,  although  he  may  hwe  no  beneficial 
interest  whatever  in  the  estate,  is  bound  to  pay  the  debts 
of  the  deceased  to  the  extent  of  the  assets  and  can  certainly 
make  a  part  payment  or  give  an  acknowledgment  so  as  to  prevent 
a  debt  being  barred  by  limitation.  It  would  make  no  difference 
that  the  persons  beneficially  interested  in  the  estate  were  minors 
or  under  any  other  disability.  We  must,  however,  assume 
that  under  the  circamstances  of  the  present  case  the  plaintiffs  can- 
not claim  the  benefit  of  section  20. 

Section  19  provides :—  If,  before  the  expiration  of  the  period 
prescribed  for  a  suit,  an  acknowledgment  of  liability  has  been 
made  in  writing  signed  by  the  party  or  by  some  person  through 
whom  he  derives  title,  a  new  period  shall  be  computed.''  Two 
explanations  follow,  and  explanation  2  is  as  follows  :— 

<'  In  this  section  signed  means  either  personally  or  by  an 
agent  duly  authorized  in  this  behalf." 

It  may  be  noted  that  the  word  ^^  agent ''  only  appears  in  Ihd 
explanation,  it  does  not  appear  in  the  section  proper*  The  old 
Act  XIV  of  1851  did  not  contain  explanation  II.  It  is  clear 
therefore  that  explanation  II  was  aided  to  the  section  not  for 
the  purpose  of  restricting  the  section  as  it  orf^jinally  stood,  biit  to 
point  out  that  the  bckno'vledgment  iDentif  ned  in  the  section 
might  not  only  be  si^  ned    v  tJie  person  Hnt    dgrht  also  1  e  e^^ed 
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obiistraction  ihai  ought  to  be  given  to  section  19  different  to  the 
oontrQClion  tbat  ought  to  be  given  to  section  20  in  the  oaf.e  of 
action  through  agents.  The  word  was  only  introduce!  for  the 
purpose  I  have  mentioned  and  to  draw  a  contrast  between  a 
person  acting  without  an  agent  and  a  person  acting  through  an 
lagent. 

It  is  contended  on  behalf  of  the  defendants  that  a  minor 
-cannot  appoint  an  ajent^  and  that  therefore^  no  matter  how 
hondfide  and  beneficial  the  action  of  their  natural  guardian  may 
have  beeo)  th^y  are  not  bound  by  her  acknowledgment.  A  minor 
icannotbimself  appoint  an  agent^  but  the  question  is — can  tbeia 
4)0  no  legally  constituted  ageut  within  the  meaniog  of  the  section 
liithout  appointment?  Suppose  Babu  Lai  had  died  leaving  (as 
he  did)  a  debt  due  to  the  plaintiffs  and  a  widow  and  minor  sons^ 
and  suppose  in  order  to  avoid  a  suit  the  widow  as  guardian  of 
the  minors  had  regularly  paid  the  interest  as  such,  Surely  th^ 
assets  of  the  deceased  in  the  hands  of  the  minors  would  he  liable 
for  the  debt  of  the  deceased  and  the  creditors  could  rely  on  the 
provisiona  of  section  20  without  having  occasion  to  institute  a 
suit  the  moment  Babu  Lai  was  dead.  If  such  a  payment 
would  bind  the  minors,  it  could  only  bind  them  because  the 
action  of  their  guardian  was  either  in  the  eye  of  the  law 
thtir  action  or  because  she  was  their  legally  aulhorixed  agent 
wUhin  the  meaning  of  the  section.  If  such  a  payment 
would  bind  the  minors^  in  my  opinion  they  are  equally  bound 
by  their  guardians'  acknowlisdgment,  provided  it  was  given 
for  their  benefit.  The  only  distinction  in  my  opinion  is  that 
a  part  payment  of  principal  or  the  payment  of  interest  would 
perhaps  more  frequently  be  considered  for  the  benefit  of  a 
minor  than  the  giving  of  an  acknowledgment.  This,  how- 
ever, has .  nothing  to  do  with  the  construction  of  the  section. 
Whether  a  particular  aot  was  or  was  not  for  .the  benefit  of 
the  minor  is  an  inference  to  be  drawn  from  the  facts  and 
circumstances  of  each  case.  There  would  be  hardly  any  differ- 
ence between  one  isolated  payment  of  interest  just  before  the 
expiration  of  lin&itation  and  a  written  acknowledgment  given 
on  a  similar  occitsion  ;  and  yet  both  might  be  for  the  benefit  of  the 
minor.    It  clearly  appears  from  the  judgment  of  their  Lordshifis 
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of  the  Privy  Coancil  in  the  case  of  Beti  Maharani  v.  The  Cot^         i^k 
lector  of  EtOAJOObk  (1  j  that  their  Lordships  were  of  opinion  that   r^  chaeiJ 
tfee  acknowledgment  of  the  Collector  acting  on   behalf  of  the         '^^^ 
Court  of  Wards  woald  binl  a  minor  whose  estate  was  under  thd        Oati 
tnanageinent  of  th^  Court. 

In  such  a  case  it  seems  to  me  that  the  Cbllector  must  be 
regarded  as  the  agent  appointed  by  law  to  act  for  the  minor  or 
(which  is  really  the  same  thing)>  the  act  of  the  Collector  must  b^ 
looked  upon  as  the  act  of  the  minor.  If  an  Act  of  the  Legislature 
can  confbr  such  a  power  on  the  Collector,  I  can  gee  no  reason  whjr 
the  same  power  is  nob  included  in  the  wide  powers  vested  by 
Virtue  of  Hindu  Law  in  the  guardian  of  a  minor  acting  for  his 
benefit.  It  was  held  in  the  case  of  Na/rendrcu  Nath  Sarhar  v. 
Ba/i  {Jharan  Haldar  (2)  that  a  certificated  guardian  is  an  agent 
duly  authorized  to  pay  interest  on  a  debt  within  the  meaning  of 
section  20.  A  distinction  was  drawn  by  the  learned  Judged 
between  the  power  of  a  certificated  guardian  under  section  20 
and  under  section  19.  That  distinction  cannot  be  drawn 
in  the  present  case^  beoause  Musammat  Sundar  Dei  is  not  a  mere 
certificated  guardian  with  the  limited  poweri  of  such  a  guardian. 
She  is  a  natural  Hindu  guardian  with  the  extensive  powei^s 
of  such  a  guardian,  and  she  was  in  my  opinion  acting  for  thd 
benefit  of  the  minors  when  she*gave  the  acknowledgments. 

It  has  been  hdld  in  numerous  case.^  that  a  manager  of  a  joint 
Hindu  family  can  give  a  binding  acknowledgment  even  where 
minors  are  concerned.  It  would  indeed  be  a  inconvenient  state  of 
things  if  the  manager  of  a  joint  Hindu  family  could  not  make  a 
part  payment  of  principal  or  a  payment  of  interest  eoas  to  bind 
minor  members  of  the  family.  It  is  urged  that  the  position  of 
the  manager  of  a  Hindu  family  is  different  from  the  position  of 
a  guardian,  and  he  can  give  an  acknowledgment  or  make  a 
payment  because  of  the  joint  nature  of  the  family  and  estate. 
This  cannot  be  the  rdison,  because  section  21  of  the  Limitation 
Act  provides  that  nothing  in  sections  19  and  20  renders  one  df 
several  joiiit  oontraQtors,  partners,  etc.^  chargeable  by  «eason  only 
of  a  written  acknowledgment  signed  or  a  payment  made  by  or 
by  the  agent  of  any  other  or  others  of  them.  If  the  manager  of 
(1)  (1894)  I.  L.  B.,  17  All.,  198,  at  p.  808.    (8)  (1902)  I.  L.  B.,  29  Calc,  647, 
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1008  &  Hindu  family  can  be  the  '^  agent,^  within  the  meaning  of  the 

%Au  Chabas  sections,  of  a  minor  member  of  the  family,  I  can  see  no  reason 

Das  why  the  natural  guardian  may  not  be  the  agent  al^o.    These 

Oaya  oases  and  the  opinion  of  their  Lordships  of  the  Privy  Council 

Pbaiap.  gi^Q^  ^Ijj^^  ^jj^j,^  jj^^y  1^  ^j^  agent  within  the  meaning  of  the 

sections  who  has  not  been  actually  appointed  by  the  person 
liable.  In  the  Full  Bench  Case  of  Annapagavda  Tamman* 
gaada  v.  Sangadiyapa  (1)  it  was  held  that  a  guardian  appointed 
under  the  Guardians  and  Wards  Act  could  both  pay  interest, 
make  a  part  payment  or  give  an  acknowledgment.  In  Kamla 
KwLT  V.  Ear  Sahai  (2)  it  wa?  held  that  the  Collector  in  a  case 
under  the  management  of  the  Court  of  Wards  could  give  an 
acknowledgment.  Edge,  C.J.|  says:— '^ He''  (the  Collector) 
^'  was  the  person  who  represented  the  minor  defendant  and  the 
estate/'  The  natural  guardian  of  a  minor  Hindu  is,  in  my 
opinion,  entitled  by  law  to  act  on  behalf  of  the  minor  in  the 
management  of  his  property,  and  the  act  of  the  guardian,  if  it  is 
for  the  benefit  of  the  minor,  binds  the  estate  of  the  latter.  In 
the  present  case  the  acknowledgment  by  Sondar  Dei  was  for  the 
benefitof  the  minors  and  they  are  bound  by  it  either  as  ^' their 
own  act ''  or  a3  the  act  of  the  person  whom  the  law  authorizes  to 
act  in  their  behalf,  that  is,  of  their  ^' agent  duly  authorized/' 
I  think  in  the  circumstances  of  the  present  case  the  acknowledg- 
ment of  Musammat  Sundar  Dei  binds  the  estate  in  the  hands 
of  the  defendants  as  an  acknowledgment  within  the  meaning  of 
section  19  of  the  Limitution  Act.  I  would  allow  the  appeal  with 
costs  and  remand  the  case. 

By  the  Court.— The  opinion  of  the  majority  of  the  Bench 
being  that  the  case  should  be  remanded  under  section  662  of  tho 
Code  of  Civil  Procedure,  we  allow  the  appeal,  set  aside  the  decree 
of  the  Court  below  and  leaiaud  the  case  under  the  provisions  of 
that  section  with  directions  that  it  be  re-admitted  in  the  file  of 
pending  suits  and  be  disposed  of  according  to  law.  Costs  here 
and  hitherto  will  abide  the  event. 

Appeal  decreed  and  cause  remanded^ 

(1)  (1901)  I.  L.  R.,  20  Bom^  821.    (2)  Weekly  Kotef,  1S83,  p.  187» 
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APPELLATE  CIVIL  i9oi. 

June  12. 

Before  Mr.  Justice  Banerji  and  Mr.  Justice  Eieliarde. 

BECHAN  SINGH  (Dbfixdaut)  v.  KARAN  SINGH  (Plaihtifp).* 
Act  fLocal)  No.  II of  \90i  {A^ra  Tenaneg  Ael),  section  20l'-Aet   No.  I  of 

1872  (Iniian  Evidence  Act  J,  section  ^^Ecidence  -  Presumption^  Secord 
of  plaintiff^s  name  as  a  co-sharer, 

i70/({  on  a  construction  of  section  201   of   the  Agra   Tenancy  Act,  1901, 

that  the  words*'  if  in  any  suit  instituted  nndoi'  the  provisions  of  Chapter  XI 

•    «    •    •    the  plaintiff  is  recorded  >s  having  such  proprietary  right,  the 

Court  shall  presume  that  he  has  it  *'  mean  that,  so  far  ai  the^^Revenue  Court 

is  concerned,  such  Court  is  bound  to  presume  in  favour  of  the  plaintiff,  and  it 

is  for  the  defendant  "  to  establish  by  suit  in  the  Civil  Court  that  the  plaintiff 

hai  no  such    proprietary  right."     Dhankar^    TTmrao   Singh    (1)  and  Dil 

Zunwar  v.    Udai  Ram  (2)  dissented  from.    The  judgment  of  Rlohardf,  J.,  in 

Dhanhi  t.  Umrao  Singh  (3)  followed*    Banmari  Z2I  ▼.  Niadar  (4)  ^explained. 

Thg  plaintiff  in  this  oas3  s^ied  as  mortgagee  of  a  2(  biswa  share 

in  maoza  Larhapar,  pargana  Imratpar^  to  recover  from  the  defen* 

dant^  the  lambardar  of  the  village,  his  share  of  profits  for  the 

years  1309, 1310  and  1311  Fasli.    The  plaintiff  was  recorded  in 

the  khewat  as  mortgagee.    The  defendant  resisted  the  suit  upon 

various  grounds,  but  mainly  upon  the  ground  that  the  plaintiff 

was  not^  and  had  not  been  for  more  than  12  years  before  suit, 

in  possession  of  tho  share  in  quaslioa,  and  that  the  defendant  was. 

in  adverse  proprietary  possession.    The  Court  of  first  instance 

(Assistant  Collector  of  the  first  class)  gave  the  plaintiff  a  decree. 

.  The  defendant  appealed.    The  District    Judge  dismissed    the 

appeal,  holding  that,  according  to  section  201   of   the  Agra 

Tenancy  Act,  1901,  the  Revenue  Court  was  bound  to  presume  in 

favour  of  the  plaintiff's  title,  leaving  to  the  defendant  his  remedy 

in  the  Civil  Court.    The  defendant  thereupon  appealed  to  the 

High  Court. 

Babu  Surendra  Nath  Sen,  for  the  appellant. 

Munshi  Oulzari  L%1,  for  the  respondent. 

Banerji,  J.-*This  appeal  arises  in  a  suit  for  profits  brought 
against  the  lambardar  by  the  mortgagee  of  a  recorded  oo-sharer. 
The  name  of  the  plaintiff  is  also  recorded  in  the  revenue  papers. 

•Second  appeal  No.  1100  of  1906  from  n  decree  of  H.  W.  Lyle,  District 
Judge  of  Farrukhabad,  dated  the  let  of  August  1906,oonftnning  a  decree  of  AvdcQi 
Behari  Lai,  AssiBtant  Collector  of  i'arrukhabad,  dated  the  I7th  of  May  1905. 

(1)  (1907)  I.  L.  B.,  80  AIL,  68.        (8)  Weekly  Notes.  1907,  p.  48. 
(a)  (r'^'''  -  -   -    ^-  ...    -   -.        ~    «- « 


(1906)  I.  L.  U,,  29  All.»  148.      (4)  (1906)  L  L.  B.,  29  AU.|  168. 
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XP06  The  olatm  was  resisted  on  the  ground  that  th^,  plaintiff  had  no 
Bj^^n^jj  proprietary  right  and  that  the  defendant  was  in  adverse  pro- 
SiKQH  prietarjr  possession.  The  Court  of  first  instance  decree!  the 
Kaban  claim  io  part  and  this  decree  has  been  affirmed  by  the  lower 
appellate  CSourt.  The  learner!  Judge  was  of  opinion  that^  hiving 
rega-^d  to  section  201 ,  sub-section  (3),  of  ihe  Agra  Tenancy  Act, 
the  Court  could  not  go  behind  the  entry  in  Hie  revenue  record 
and  was  not  competent  to  try  the  question  of  proprietary  right 
raised  on  bebalf  of  the  defendant.  The  correctness  of  this 
decision  is  impugned  iu  this  appeil.  Section  201  of  the  Agra 
Tenancy  Act  provides  f  jr  suits  for  profits  brought  by  two  descrip- 
tions, of  plaintiffs  :(1)  those  whos»  names  are  not  record^  as 
having  the  proprietary  right  entitling  them  to  bring  the  siut, 
and  (2)  those  whose  names  are  so  rejorded.  As  regards  Ifae  first 
cAass  of  persons  the  seotion  provides  that  the  Court  shall  proceed 
in  the  manner  directed  in  seotion  199^  that  is  to  say^  it  may  either 
require  the  plaintiff  to  institute  a  suit  in  the  Civil  Court  to 
establish  his  right  or  it  may  determine  the  question  of  title  itself , 
constituting  itself  for  that  purpose  a  Civil  O^urt,  the  defeated 
party  having  a  right  of  appeal  to  the  District  Judge  or  the  High 
Court  as  the  oase  may  be.  In  the  case  of  a  plaintiff  whose  name 
h  recorded,  the  section  provides  that  the  Court  shall  presume  that 
6e  has  such  right.  But  it  further  provides  that  in  such  a  case 
a  suit  may  be  brought  in  the  Civil  Coart  to  establish  that  the 
jplairUiff  has  not  such  proprietary  right.  It  is  thus  clear  from  the 
proviso  that  if  the  plaintiff  is  a  person  whose  name  is  recorded  in 
the  revenue  papers  it  is  for  the  defendant  to  bring  a  suit  in  the 
divil  Court  to  have  it  established  that  the  plaintiff  has  no  such 
light.  It  seems  to  me  that  the  object  of  the  section  is  that  when 
the  name  of  the  plaintiff  is  recorded  in  the  revenue  papers,  the 
Court  is  bound  to*presume  that  he  has  the  right  to  sue^  and  the  entry 
of  his  name  should  bo  regarded  as  sufficient  proof  and  the  Court 
should  not  go  behind  it  in  order  to  determine  the  question  of 
the  plaintiff's  proprietary  title,  the  remedy  of  the  defendant 
being  a  civil  suit.  If  the  defenlant  can  disprove  the  plaintiff's 
title  in  the  Revenue  Couit  and  that  Court  can  try  the  question 
of  title,  the  proyiso  is  superfluous.  Under  sections  44  and  57  of 
the  Land  Revenue  Act  (No.  Ill  of  1901)  an  entry  in  the  revenue 
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registers  and  in  the  record  of  rights  is  primd  fade  evidence 
of  what  it  records,  and  any  one  disputing  it  has  the  right  to  sue  ' 
in .  the  Civil  Court  to  establish  his  right.    Those  sections  would 
give  to  the  defendant  all  the  remedy  that  he  might  be  entitled 
to,  and  therefore  the  whole  of  clause  (3),  including  the  proviso, 
would  be  unuecessary  and  superfluous.    Any  other  view  would 
lead  to  auomalies.    If  the  plaintiff's  name  is  not  recorded,  the 
Be  venue  Court  has  the  option  of  not  trying  the  question  of  title 
and  may  refer  the  plaintiff'  to  the  Civil  Court.    But,  according 
to  the  oontention  of  the  appellant,  if  the  name  of  the  plaintiff  is 
recorded,  the  Bevenue  Courb  has  no  option,  but  must  try  the 
question  of  title.    Again,  if  the  decision  of  that  question  by  the 
Bevenue  Court  U  adverse  to  the  plaintiff,  he  has  under  the 
proviso  no  right  of  suit  in  the  Civil  Court.    So  that  the  defen- 
dant has  two  remedies  open  to  him,  whilst  ^he  plaintiff  has  only 
one.    Surely    that   could    not  have  been  the  intention  of  the 
Legislature.    It  is  contended  that  the  words '  shall  presume '  in 
section  201,  sab-section  (3),  must  be  read  as  having  the  same 
meaning  which  is  given  to  those  words  in  the  Evidence  Act. 
In  my  judgment  that  was  not  the  intention  of  the  Legislature, 
because  we  find  that  in  the  Tenancy  Act  and  in  the  cognate  Act 
No.  Ill  of  1901  where  the  Legislature  intends  any  entry  to  be 
primd  facie  evidence  of  what  it  records,  it  uses  the  words  '^  until 
the  contrary  is  proved.^'    I  may  refer  to  section  108,  sub-section 
(2)  of  the  Tenancy  Act  and  sections  44,  67  and  84  of  the  Land 
Bevenue  Act.    It  is  true  that  in  section  9  of  the  Tenancy  Act, 
it  is  provided  that  certain  entries  shall  be  conclusive  proof  of  a 
person  being  a  permanent  tenure-holder  or  a  fixed  rate  tenant 
or  not  as  the  case  may  be,  but  it  must  be  borne  in  mind  that  the 
two  Acts  were  not  drawn  up  with  as  much  oare  and  precision  as 
they  should  have  been.    Furthermore,  it  seems  to  me  that  in  sec- 
tion 201,  sub-section  (3),  it  could  nob  be  declared  that  the  record 
of  the  plaintiff's  name  should  for  all  purposes  be  conclusive  proof 
of  the  plaintiff's  title,  because  the  proviso  to  that  very  section 
enables  the  defendant  to  bring  a  suit  in  the  Civil  Court  to  have 
the  question  of  title  tried  and  the  correctness  of  the  entry  tested. 
Therefore  when  in  sub-section  (3)  the  Legislature  provided  that 
if  the  plaintiff  is  i^ecorded  as  having  the  right,  the  Court  should 
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1199         pfwoflie  thst  he  bu  it  and  should  laave  il  to  tiie  deiiniMt  to 

bjjhab       ^^^^  ^  qvertion  of  litle  tried  in  a  Civi]r:Coart|  the  ebjaci  of  the 

BnrwM        Legielatore  was  clearly  to.  declare  that  for  the  pnrpoees  ef  the 

jUjiAM       ^^  ^  ^  Revenue  Court  the  entry  should  be  regarded  ba  saffi* 

^^^^       dmki  proel  and  the  Court  shonld  hot  go  bdiind  it.    That  aaoh 

was  the  intention  would  be  abundantly  manife^  if   it   wece 

permiBsiUe  to  us  to  refer  to  the  report  of  the  Ssleet  Committoe 

on    the  Bill  which  afterwards  beeame  Act  No.  II  of  1901. 

Aparty  however^  from  this,  the  whole  context  of  the  sectioo 

and  the  policy  of  the  Act  lead,  in  my  opinion,  to  only   ooe 

conclusion,  namely,  that  the  Revenue    Court   should   n6t  go 

behind  the  entry.    In  the  case  of  a  person    whose  name   is 

not  reeordedf  the  Aet  provides  that  the  question  of  his  title 

shodU  be  tried  by  only  one    Court,  namely,    either  by  the 

Chril  Court  or  the  Revenue  Court,  which  may  oonstitute  itself 

a  Ciiril  Court.    I  fail  to  see  why  in  the  case  of  a  plaintiff 

whose  name  is  recorded  two  remedies  should  have  been  given 

to  his  epponent,  namely,  a  remedy  of  trial  by  the  Revenue 

Court  and  a  suit  in  the  Civil  Court     In  the  suit  in  the  Civil 

Court  the  decision  in  the  Revenue  Court  will  be  ni^tory 

and  ol  no  value.    Such  certainly    ooald    not  have  been  the 

intention  of  the    liSgislatnre.     The    view    I   have    expressed 

above  was  held  by  my  brother  Richards  and  myself  in  the  ease 

olNiM  AH  Khan  v«  Govind  Bam  (F.  A.  f.  O.  No.  70  of  1004, 

decided  on  the  22nd  of  May  1905).*     The  same  view  was  taken 

bj  Iny  brother  Richards  in  his  dissentient  judgment  in  the  ease 

d  Dhamka  v.  Umrao  Singh  (1)  and  recently  by  Mr.  Justice 

Karanat  Husain  in  Ear  Prasad  v.  ^S^  iftiAammacI  Baqttr 

■  -  ■-  ■    ------  -  -  ...  -      .     -  -         -  ^  ■  ^^ 

*Tbt  jadgmcnt  in  this  case  wm  at  follows  :— 

Bavibji  and  Biceabdi,  JJ.^Thit  was  a  talt  for  proSta  by  a  person 
wlio  It  recorded  at  having^  the  proprietary  right  entitling  him  to  olaia 
praiie.  Under  iab>Mction  (S)  of  teetion  SOl  of  the  Tenancy  Aet  of 
1901  ths  Goirt  ehall  preaame  thai  eooh  a  parcon  hae  a  propriatary 
right.  The  defendant  ie  competent  to  tae  in  a  CItU  Court  under  the 
proTieo  to  th%t  tab-feetion  to  eitAblifh  that  the  pUintiif  hae  not  the 
proprietary  right  claimed  by  him.  The  Court  below  wae  therefore  right  in 
remsttdiog  the  eaee  to  the  Coarfc  of  ftrit  inttanoe,  and  we  diemiee  this  appeal 

(1>  Waakly  Notes.,  1907,  p.\4B. 
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(&  A.  No.  162  of  1907,  decided  on  the  Zl^oi  April  1008).^ 
The  ipposit^  view  was  held  by  Mr.  Justice  Knox  in  DU  Kunwar 
▼.  Udai  Mam  (1)  ftiid  also  ia  hie  jadgment  io  Dhanh%  v.  Umrao 
aingk.  In  the  tftma  oaee  it  was  held  in  appeal  under  the  Let- 
ters Patent  (2)  that  the  presumption  enjoined  by  section  201 
is  not  ooDolusiTe,  bat  may  be  rebutted  by  evideuoe  offered  to 
tiie  oontrary.  With  great  respect,  I  am  unable  to  agree  with  the 
decisions  in  the  cases  in  which  the  contrary  has  been  held.  It 
appeara  to  me  that  in  those  cases  the  omnlerations  to  which  I 
have  referred  above  were  not  given  dae  weight.  In  the  case 
last  meotioned  there  iA  no  reference  to  the  proviso  to  section  201 , 
on  which  the  decision  of  the  question  entirely  depends.  We 
have  been  referred  to  the  case  ol  Banwari  Lai  v.  Niadar  (3),  to 


BaoBAn 
PiHe« 

Sives. 


•  The  jndfiDSat  la  this  iSM  vm  m  faUow*  :— 

TrA^fg4i»  H9SAXK,  J.--Thif  wM  a  suit  iattiUted  by  Hat  PrMMlaai 
others  under  tection  105  of  the  Agr*  Teneney  Aot  for  their  share  of  the  pro- 
fits for  1811  FmIL  The  allegation  in  the  plaint  wmt  that  they  were  eo« 
•harere  in  the  mahal  gulahi  to  the  extent  of  two  bltwat  oat  of  9  bitwat,  10 
bitwani it,  8  kaohwAMis  and  13  tanwantit.  One  of  the  pleas  raited  in  defeaee 
by  the  defendantt  waa  that  the  ealtat  of  the  share  the  profits  of  which  wete 
elaimad  was  not  corraet.  The  Co  art  of  first  instance  foaad  that  the  correct 
amonnt  of  the. share  W4s  1  bitwJ^  18  bitwansis,  1  kachwanti  and  18  tanwantis 
and  g^ve  a  decree  for  the  profits  of  that  share.  The  plaintiifs  appealed  to  the 
learned  District  Judge  of  Moradab^  The  first  ground  of  appeal  to  that 
Osmrt  was  thU  the  Court  of  first  instance  should  hare  awarded  profits 
in  respect  ol  2  blsw^a  against  which  the  appellant's  names  were  record- 
ed.  The  learned  District  Judge  ai&rmed  the  decree  of  the  first  Court»  holding 
that  the  khewat  on  the  face  of  it  was  incorrect.  The  plaintiffs  come  here  in 
second  eppeal,  and  it  is  urged  on  their  behalf  that  the  entry  in  the  khewat 
aeeording  to  the  proTisions  of  eeetien  101,  sab-section  (8),  of  Act  No.  II  of 
1901  ia  ooncluaiTe.  This  contention  ia  aiy  judgment  is  perfectly  sound.  Sub- 
section  8,  section  201  is  as  f  oUows;^*«If  the  plaintiff  is  recorded  as  hsTing  such 
proprietary  right,  the  Court  shall  presume  that  he  has  it."  That  being  so,  the 
Courts  below  had  no  power  to  go  behind  the  entry  in  the  khewat.  I  therefore 
decree  the  appeal,  set  aside  ths  decrees  of  both  the  Courts  below  and  remand 
the  ease  under  the  provisions  o|  section  fi62  of  the  Code  of  Ciril  Procedure 
to  the  Court  of  first  instance  through- the  Court  of  first  appeal  with  directions 
to  ascertain  the  amount  of  the  profits  on  the  basis  that  th^  pliintiffs  are  co* 
shirers  of  2  oiswas  and  to  award  that  amoint  to  them.  Costs  here  and 
hitherto  will  abide  the  e?ent. 

(1)  (1907)  I.  L.  E ,  29  All..  1«         (3)  (1907)  I.  L.  R..  80  AU.,  58. 
(8)  (1909)  L  L.  B,,  »  All*  168. 
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I9es         whioh  I  was  a  party.    In  that  oaee  the  Distriot  Judge  bad  held 
^j^^^^       that  it  was  for  the  plaintiffs  to  show  that  they  or  their   predecee- 
Sivea        sors  in  title  had  within  12  years  collected  the  projElts.     From  this 
EiBAw        view  we  dissented^  and  we  pointed  oat  the  provisions  of  section 
SivoH.        201.    No  doubt  in  the  judgment  the  following  words  occur  :— 
^^  it  was  for  the  defendant  to  rebut  the  presumption  the  law 
raised  in  the  plaintiff's  favour.  '^    As  regards  this,  I  may  observe 
that  the  question  whether  the  pre3umption  under  section    201 
was  a  rebuttable  presumption  or  not  was  not  discussed  a  ad  this 
observation  was  only  an  obiter  dictum,.     However,  on  full  consi- 
deration I  thiuk  it  was  erroneous.    In  my  judgment  the  ooacln- 
sioQ  at  which  the  Court  below  arrived  is  right.     I  would  aocord- 
ingly  dismiss  the  appeal  with  costs. 

BiOffARDS,  J.— The  learned  District  Judge  dismissed  the 
appeal  in  the  Court  below  on  the  ground  that  on  the  true  con- 
struction of  section  201,  sub-section  (3),  of  the  Agra  Tenancy  Act, 
the  plaintiff  being  recorded  as  having  proprietary  title  was  en- 
titled to  a  decree.  I  entirely  agree  with  the  decision  and  reasons 
given  by  the  learned;  District  Judge.  A  difficulty^  however, 
arises  by  reason  of  the  fact  that  a  contrary  view  was  taken  by  a 
Bench  of  this  Court  in  the  case  of  Dhanka  v.  Umrao  Singh  (1). 
My  learned  colleague  has  referred  to  the  various  cases  in  which 
the  construction  of  section  201  of  the  Act  has  been  considered, 
and  it  seems  to  me  that  we  are  entitled,  having  regard  to  the  con- 
flict of  authority,  to  consider  the  provisions  of  the  section  without 
feeling  bound  by  any  previous  decisions.  The  case  of  Dhanka 
V.  Umrao  Singh  was  heard  in  the  first  instance  by  Knox,  J.  and 
myself.  In  the  course  of  my  judgment  I  gave  at  some  length 
my  reasons  for  holding  that  under  the  provisions  of  sub-section 
(3)  of  section  201  a  Revenue  Court  could  not  go  behind  the  entry 
in  the  khewat  recording  the  plaintiff's  proprietary  title.  The 
judgment  is  reported  in  the  Weekly  Notes,  1907,  p.  43.  1  en- 
deavoured to  point  out  that  if  the  Legislature  intended  tha.t  the 
entry  should  merely  raise  a  primd  facie  case  in  favour  of  the 
plaintiff,  the  whole  sub-section  was  quite  meaningless  and  super- 
fluous. Sections  44  and  57  of  the  Revenue  Act  had  already 
made  entries  of  this  nature  primd  fade  evidence^  and  it  was 
(JL)HIWF)  h  L.  B.,  80  A]L,^€8. 


Digitized  by 


GooglQ 


VOL. 


] 


^U.AffABAn   g^RRflCR. 


453 


therefore  entirely  unneoesBary  to  re-enaot  ia  section    201  of  the 
Tenanoj  Aot  what  was  already  abundantly  provided  for  by  a 
general  section  of  the  Beyenae  Act.    I  also  pointed  oat  how 
inoonvenient  such  b,  oonstruotion  woi^ld  be  having  regard  to  the 
proviso  to  sub-section  (3),    I  wouid|  however,  here  like  to  correct 
an  error  in  my  judgment  in  the  oast*    At  p.  44  of  the  Keport 
the  following  passage  occurs  z — *  To  hold  otherwise  necessdjrily 
involves  the  almost  absurd  result  that  the  Bevenue  Court  can 
decide  the  question  of  title  against  the  plaintiff,  and  that  not- 
withstanding such   decision   the  same  plaintiff  can  at  once  go  to 
the  Civil  Court  to  try  the  same  question  over  again,  f     The  word 
'  defendant '  should  be  substituted  for   the  word  '  plaintiff '  be*^ 
cause  it  is  quite  clear  that  it  is  only  the  defendant  who  is  entitled 
to  go  to  the  Civil  Conrt  and  ask  for  a  declaration  that  the  plain- 
tiff has  no  title.    It  seems  to  me  that  the  very   fact  that  it  is  the 
defendant  and  not  the  plaintiff  who  is  entitled  under  the  proviso 
to  go  to  the  Civil  Court  is  the  strongest  possible  argument  in 
favour  of  the  construction  given  to    the  section  by  the  learned 
District  Judge.    As  pointed  out  by  my  learned  colleague  in  the 
coarse  of  the  judgment  he  has  just  delivered,  if  the  construction 
contended  for  by  the  appellant  is  to  be  given  to  the  sub-section, 
the  defendant  is  entitled  to  a  complete  trial   of  the  question  of 
title  in  the  Bevenue  Court,  and  if  the  decision  be  against  him  he 
can  have  the  same  question  retried  in  the  Civil  Court.      Why  is  a 
plaintiff  whose  title  is  recorded  not  given  the  same  right  of  going 
to  the  Civil  Court  ?      The  answer  is,   I  think,  because,  his  title 
being  recorded,  the  Bevenue  Court  cannot  decide  the  question  of 
title  against  him  and  he  has  therefore  no    necessity    to  go  to  the 
Civil  Court.     I    have   not  at    all  lost  sight  of  the  fact  that  the 
view  that  I  take  did   not  find  favour   with  the   Bench  before 
whom    the  case    of  Dhanka    v.    Unvrao  Singh    came    in    a 
Letters     Patent    AppeaL    I    have    therefore  reconsidered    my 
judgment,    and    I  h^ve     also    very  carefully   considered    the 
judgment  of  the    Court    hearing    the  appeal.     It  seems  to  me 
that    the    proviso    to    sub-section    (3)  altogether    escaped   the 
notice  of  the  Court.    None  of  the  reasons  I  gave   for    arriving 
at  the  conclusion  at  which  I  did  arrive  are  dealt  with  in  the  judg- 
ment of  the  Court.    The  learned  Judges  ask  : — '^  Is  there  any 
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1908         grave  reason  for  interpreting  the  words  *  ahall  presume '  as  equiva- 
Bbohan       lent  to  the  words  '  shall  conolusively  presume'  ?  '*    I  think  that 
SiHOH        ^Ij^j.^  ^^  g^^^^  reasons  for  holding  that  a  Revenue  Court,  in 
^iiA^       suits  instituted  under  the  provisions  of  Chapter  XT  of  the  Act, 
should  not  go  behind  the  record  of  the  proprietary  title  of  the 
plaintiff.     The  clear  intention  of  the  section  itself  is  pne  reason 
which  would  be  defeated  by  any  other  construction.    The  section 
provides  the  course  the  Court  is  to  adopt — (1)  in  the  case  of  a 
plaintiff  who  is  not  recorded,  and  (2)  in  the  case  of  a  plaintiff  who 
is  recorded.    Sub-section  (3)  is  without  object  or  meaning  if  the 
Bevenue  Court  iei  to  go  behind  the  entry,  and  renders  two  conflict- 
ing decisions  possible.    The  learned  Judges  say  : — **The  question 
is  by  no  means  free  from  difficulty  '*  and  towards  the  end  of  the 
judgment "  on  the  whole  we  see  no  reason  for  giving  conclusiveness 
to  a  presumption  where  the  Legislature  has  not  in  e^^press  terms 
done  ao.''    It  seems  to  me  that  the  learned  Judges  formed  no 
very  strong  opinion  contrary  to  the  opinion  that  we  took  in  the 
case  of  Niaz  AH  Khan  v.   Oohind  Ram,  and  which   we  still 
hold  afber  further  consideration.    The  decision  seems  to  me  to  be 
baaed  upon  the  definition  of  the  words  *  shall  presume'  in  the 
Evidence  Act.  There  is  no  similar  definition  in  the  Agra  Tenancy 
Act.    The  whole  object  of  section  201  of  the  latter  Act  and  the 
proviso  to  sub-section  (3)  clearly  show,  I  think,  that  the  meaning 
given  by  express  definition  in  the  Evidence  Act  to  the  expression 
^  shall  presume '  cannot  be  given  to  the  same  words  in  section  201, 
sub- section  (3),  of  the  Tenancy  Act.  A  perusal  of  the  provisions  of 
the  Revenue  Act  clearly  shovirs  that  it  was  the  intention  of  the 
Legislature  to  make  the  records  in  the  revenue  registers  and 
record  of  rights  as  accurate  and  as  valuable  as  possible.     Elaborate 
provisions  are  made  for  their  preparation  and  correction,  and  it 
certainly  is  not  unnatural  to  suppose  that  the  Legislature  intended 
by  sub-section  (3)  that  in  a  Revenue  Court  these  records  should 
be  deemed  conclusive  in  certain  specified  suits,  namely,  in  suits 
instituted  under  the  provisions  of  Chapter  XI  of  the  Act.    The 
value  and  efficacy  of  these  records  will  be  much  enhanced  if  pres- 
sure is  brought  to  bear  on  persons  entitled  to  proprietary  iighta 
to  have  such  rights  recorded.     In  section  108,  sub-section  (2),  a 
receipt  is  made  primd  facie  evidence  of  an  acquittance  in  full 


Digitized  by 


GooglQ 


VOL,  XXX.]  JlLL^IlBJlD  sbbijess.  465 

ap  to  the  date  of  the  receipt.    The  words  used  are  '4t  shaill  be         ^903 
presomed  uatil  the  contrary  is  shown/'    Here  we  have  an  instance    — bmhah 
in  which  the  same  words  in  the  same  Act  are  qaalified  by  the        SiireH 
words  "  until  the  contrary  is  shown/'    Section  44  of  the  Land        kabak 
Revenue  Act  (passed  the  same  day  as  the  Tenancy  Act)  provides        Qivom 
that  the  entries  in  the  Annual  Registers  '^  shall  be  presumed  to  be 
true  until  the  contrary  is  proved."    Section  57  provides  that  all 
entries  in  Records  of  Rights  ^^  shall  be  presumed  to  be  true  until 
the  contrary  is  shown.''    It  cannot  be  said  that  where  the  Legis- 
lature intended  the  words '  shall  presume*  to  create  merely  a  primd 
facie  presumption  it  never  said  so.     It  is  true  that  the  expression 
'conclusive  proof  occurs  in  section  9.   This  section;  however,  refers 
to  all  Courts  and  not  merely  to  a  Revenue  Court 

The  point  involved  is  one  of  great  importance  and  of  frequent 
occurrence.  After  full  consideration  I  have  no  doubt  but  that 
the  decision  of  the  Court  below  was  correct,  and  I  also  would 
dismiss  the  appeal  with  costs. 

By  the  Coubt. — ^The  appeal  is  dismissed  with  costs. 

Appeal  di8mi$8ed. 


Be/ar$  Sir  John  8tanl9y,  Knighi^  Chief  Juttiet,  and  Mr,  Juttiee  Sir  William  X902 

Bnrkitt.  ApHl  6. 

CHEDA  LAIi  AHD  AKOTHIB  (Dbhitdahti)  v.GOBIND  bah  (Plaihtiip).* 
Will— Canit ruction  of  document^**  Money  "^General  pergonal  estate, 
Wher«  a  testator  after  clearly  indicating  an  intention  to  exclude  entirely 
certain  of  hit  relations  from  succession  to  his  property,  proceeded  to  bequeathe 
hii  **  money  "  to  two  legatees,  with  directions  as  to  its  disposal,  it  was  held 
that  the  intention  of  the  testator  being  apparently,  from  a  perusal  of  the 
whole  will,  to  bequeathe  all  his  personal  property  to  the  legateti,  it  was  not 
necessary  to  construe  the  term  used  in  its  strict  limited  signification,  but  the 
whole  of  the  testator's  personal  estate  parsed.  Cadogan  t*  Talagi  (1)  referred 
to, 

Thb  suit  out  of  which  this  appeal  arose  was  instituted  by 
Gobind  Ram,  the  surviving  brother  of  one  Bhawani  Das,  who  died 
on  the  7th  September  1898^  to  recover  from  the  defendants  Cheda 
Lai  and  Joti  Prasad  certain  movable  property  which  belonged  to 
Bhawani  Das  at  his  death.  The  defendants  claimed  to  be 
entitled  to  possession  of  the  property  in  question   under    the 

•  First  Appeal  No.  110  of  1899  from  a  decree  of  Mania  Bakhsh,  Officiating 
Subordinate  Judge  of  BareiUy,  dated  the  Cth  of  April  1899. 
(1)  (1883)  L.  B.,  25  Ch.  D^  164. 
63 
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1008         prdVisions  of  a  will  alleged  to  have  been    execated    by    the 
Chida  LaT    d^c^sed    on  the  9th    of  March   1888.     The  plaintiff  in    his 
plaint  alleged  that  this  ^ill  was  a  fabricated  will;  and  he  claimed 
the  property  as  the  surviving  member  of  a  joint  Hindu  family 
consisting  of  Bhawani  and  himself.     The  Court  of  first  instance 
(Subordinate    Judge  of  Bareilly)  found  that  the  alleged   will 
was  a  genuine  will^  but  he  held  that  upon  the  construction  of 
it  the  property  in  dispute  did  not  pass  to  the  defendants,  but 
was  undisposed  of.    He  also  found  that  the  plaintiff  Gobind 
Ram  and  Bhawani  were  not  members  of  a  joint  family,  but 
were  separate.     The  defendants  appealed,  urging  that^    on    a 
proper  construction  of  the  will  of  Bhawani  Das,  not  only  money 
strictly  so  called  passed  to  them,  but  all  the  personal  estate 
of  the  testator.    The  terms  of  the  will  in  dispute,  ^o  far  as 
they  are  material,  are  set  forth  in  the  judgment. 
Mr.  R.  Malcomeon,  for  the  appellants. 
The  Hon'ble  Pandit  Sundar  Lai,  for  the  respondent. 
Stanley,  C.J.  and  Bubkitt,  J.— This  suit  was  instituted  by 
Gobind  Bam,  the  surviving  brother  of  one  Bhawani  Das,  who 
died  on  the  7th  September  1898,  to  recover  from  the  defendants 
Cheda  Lai  and  Joti   Prasad   certain  movable  property  which 
belonged  to  Bhawani  Das  at  his  death.    The  defendants  claim  to 
be  entitled  to  possession  of  the  property  in  question  under  the 
provisions  of  a  will  alleged  to  have  been  executed  by  the  deceased 
on  the  9th  of  March  1888.    The.plaintiff  in  his  plaint  alleged 
that  this  will  was  a  fabricated  will,  and  he  claimed  the  property 
as  the  surviving  member  of  a  joint  Hindu  family  consisting  of 
Bhawani  and  himself.     The  learned  Subordinate  Judge  found 
that  the  alleged  will  was  a  genuine  will,  but  he  held  that  upon 
.  the  construction  of  it  the  property  in  dispute  did  not  pass  to  the 
defendants,  but  was  undisposed  of.    He  also  found  that  the 
plaintiff  Gobind  Eam  and  Bhawani  were  not  members  of  a  joint 
family^  but  were  separate.    The  will  contains  the  following  pro- 
visions.   After  a  recital  that  his  nephews.  Bam  Chandar  and 
Dina  Nath  the  sons  of  Gh)bind  Bam,  were  separate  from  him  ;  that 
they  had  always  been  troubling  him,  and  that  there  was  an 
ill-feeling  between  them  and  him,  and  a  recital  that  according  to 
Hindu  Law  these  nephews  would  inherit  his  estate  after  his  death|  ^ 
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the  testator  thereby  excluded  them  from  inheriting  his  estate         jgQg 


and  "  did  not  wish  to  give  them  a  single  shell  from  his  property."  .  c^^Tlal 
The  will  then  provides  that  the  defendants,  the  testator's  nephew       ck»iiri> 
(sister's  son)  Cheda  Lai,  aad  Joti  Prasad,  son  of  Ganesh  Prasad,         Bax. 
Brahman,  who  were  fond  of  him  and  with  whom  he  was  pleased, 
should  after  his  death  have  all  his  funeral  ceremonies  performed 
with  "  my  money  and  also  with  money  due  to  me  under  bonds 
which  may  be  realized,  and  after  my  funeral  ceremonies  they 
should  also  have  my  barai  and  chaubarsi  performed."    Then 
follows  a  direction  that  *'  if  any  money  is  left  after  the  perfor- 
mance of  the  above-mentioned  ceremonies  it  must  be  laid  out  on 
some  religious  purpose  or  in  building  a  thakurdwa/ra  (temple)  by 
which  the  testator's  soul  may  be  benefited  and  which  was  proper 
according  to  Hindu  law."  Then  there  is  the  following  direction : — 
*'  But  my  nephews  aforesaid  (brother's  sons)  neither  have  nor 
shall  have  any  right  whatever  in  my  before-mentioned  property," 
which  reiterates  the  determination  of  the  testator  to  exclude  these 
nephe^irs  from  participating  in  his  estate.     Possession  of  all  the 
movable  property  of  the  deceased  was  made  over  by  the  Collector 
to  the  defendants  §ks  the  parties  entitled  to  it  under  the  wiU 
which  was  found  amongst  the  testator's  papers.     The  plaintiff, 
though  he  alleged  that  the  will  was  a  fabricated  document  in  the 
Court  below,  before  us  on  appeal  does  not  dispute  its  validity,  but 
he  alleges  that  under  the  terms  of  the  will  only  money  in  the 
restricted  signification  of  the  word  passed  to  the  defendants,  and 
he  claims  the  rest  of  the  tieceased's  property  consisting  of  articles 
of  silver  and  gold,  brass  and  other  metals,  wearing  apparel,  etc., 
as  his  heir.     The  testator  appears  to  have  considered  that  the 
plaintifiT's  sons  would  inherit  his  property  under  Hindu  law.  He 
may  have  thought  that  his  brother  would  predecease  him.    On 
the  part  of  the  defendants  the  contention  is  that  the  will  was  a 
disposition  of  the  entire  property  of  the  deceased  and  that  they 
are  universal  legatees  of  it  upon  the  trusts  mentioned  in  the  docu- 
ment.    There  is  no  doubt  that  in  the  absence  of  explanatory 
context  a  word  such  as  '*  money  "  should  be  construed  in  its  strict 
sense ;  but  terms  which  in   their  strict  and  proper  signification 
apply  to  a  particular  species  of  property,  as  in  this  case  rupia, 
have  been  held  to  embrace  the  general  personal  estate  of  a  testator. 
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'l9os   -     '^^^  ^^^^  money,  the  eqaivalent  of  rupia  (rupees),  is  often  used 

.^-  in  a  vague  sense  as  deootinff  a  man's  personal  or  moviable  pro- 

•.  V^^^Y}  c^Bd  it  has  been  so  interpreted  m  several  cases.     This  bas 

nll^  ^^^^  done  in  oases  where  a  testator  has  shown  a  clear  intention  to 
make  a  complete  disposition  of  his  property,  an  intention  which 
oould  only  be  carried  out  by  giving  a  wide  interpretation  to  the 
word  money.  We  have  been  referred  to  an  authority  which 
illustrates  this,  namely,  the  case  of  Cadogan  v.  PalagC(l).  In  that 
case  the  testatrix,  who  was  possessed  of  cash  securities,  leaseholds, 
furniture  and  effects,  by  her  will,  gave  one-half  of  the  money  of 
which  she  was  possessed  to  her  sister  Honoria  Frances  Cadogan, 
and  directed  that  the  remainder  should  be  divided  equally  between 
certain  other  sisters  and  after  them  their  children.  It  was  held 
that  in  construimg  a  will  no  absolute  technical  meaning  should  be 
given  to  such  a  word  as  money,  the  meaning  of  which  must 
depend  upon  the  context,  if  any,  which  can  explain  it,  and  upon 
such  surrounding  circumstances  as  the  Court  can  fake  into  con- 
sideration in  determining  the  construction.  It  was  held  in  that 
case  that  the  word  money  passed  all  the  personal  estate.  Now 
if  anything  is  clear  upon  the  will  before  us  it  is  that  the  testator 
did  not  intend  to  die  intestate  as  to  any  portion  of  his  property. 
It  is  to  be  observed  that  the  Court  always  leans  against  so  constru- 
ing a  will  as  to  make  a  testator  die  partially  intestate.  This  is 
what  we  are  asked  to  do  in  this  case.  In  the  opening  words  of 
the  will  the  testator  declares  that  he  '^  excludes  his  nephews 
(brother's  sons)  from  inheriting  his  estate.'^  The  word  which  is 
translated  estate  is  the  word  iv/rhdy  ie.,  what  is  left  behind,  and 
that  he  does  not  wish  to  give  them  a  single  shell  from  his  '^pro- 
perty,'* the  word  used  for  property  being  jaidad.  Then  follows 
the  direction  in  favour  of  the  two  defendants,  and  in  this,  the 
operative  part  of  the  will,  he  directs  that  they  shall  perform  his 
funeral  ceremonies  with  bis  (the  testator's)  money,  and  also  with 
the  money  due  to  him  under  bonds,  etc.  At  the  end  of  tha  will 
details  of  the  bonds  and  decrees  outstanding  in  his  favour  are 
given.  Now  it  appears  to  us  that  when  he  used  the  worda  '^  my 
money ''  coupled  with  the  words  <^  also  money  due  to  me  "  he 
meant  by  the  words  '^  my  money  "  something  outside  and  other 

(1)  v1888)|L.  B.,  25  Ch.  D^  164. 
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than  the  moDey  dae  to  him  upon  the  bonds  and  decrees  stated  in         1908 
the  details  contained  in   the  will.     What  was  that    money?    chbda  Lal 
Undoubtedly,  as  we  have  said;  he  did  not  intend  to  die  partially  «. 

intestate,  and  it  appears  to  us  that  when  he  used  the  words  '*  my  ram. 
money  ^^  he  intended  that  that  word  rupia  (money)  should  be 
synonymous  with  the  words  turha  and  jaidad  which  he  used  in 
theeailier  part  of  the  will,  and  so  dispose  (rf  by  his  will  whatever 
he  should  leave  behind  him.  In  the  last  direction  in  the  will  that 
his  nephews  should  have  no  right  whatever  io  his  property  before 
mentioned,  the  testator  emphasizes  his  determination  to  make  a 
complete  disposition.  We  cannot  disregard  the  .very  clear 
intention  of  the  testator  to  dispose  of  all  his  properly  which  ap- 
pears upon  the  face  of  this  document.  For  these  reasons  we 
think  that  the  learned  Subordinate  Judge  was  entirely  in  error  in 
the  construction  which  he  placed  upon  the  will,  and  that  the 
defendants  are  entitled  to  hold  all  the  testator's  property  upon 
the  trusts  and  for  the  purposes  declared  by  the  will.  We  are 
not  asked  to  state  whether  the  dispositions  of  the  will  in  favour 
of  religious  purposes  or  for  the  building  of  a  tkakwrdwara  are 
valid  or  not.  This  is  a  matter  which  may  have  to  be  determined, 
but  with  which  we  have  nothing  to  do  in  the  present  appeal ;  all 
that  we  say  is  that,  having  regard  to  the  provisions  of  the  will, 
the  plaintiff  is  not  entitled  to  dispossess  the  defendants  of  the 
testator's  property.  We  therefore  allow  the  appeal,  set  aside 
the  decree  of  the  Subordinate  Judge  and  dismiss  the  plaintifi''8 
suit.  .  As  to  costs,  if  the  plaintiff  had  instituted  his  suit  for  the 
purposes  of  determining  the  true  construction  of  the  will,  we 
should  have  been  disposed  to  allow  him  his  costs  in  both  Courts 
out  of  the  estate,  because  no  doubt  upon  the  terms  of  this  will 
there  is  a  fair  question  for  argument,  but  inasmuch  as  he  impeach- 
ed the  will  in  the  Court  below  and  alleged  that  it  was  a  fabricated 
docament,  we  cannot  see  our  way  to  allow  him  costs  in  the  Court 
below,  but  we  shall  allow  him  his  costs  of  this  appeal  to  be  paid 
out  of  the  estate.  The  defendants  will  be  entitled  to  the  coats  of 
defending  the  suit  in  the  Court  below  and  also  of  this  appeal  out 
of  I  he  estate. 

Appeal  decreed* 
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^^Qg^  B^farB  Sir  John  Stanley,  Enighi^  Chi$f  Jfutie;  and  Mr,  JusHee 

May  14.  Sanerji. 

BAM  EATAN  (Dewhdabt)  9.  LACHMAN  DAS.  (PiAiOTWi) .• 

Sindm  Itm^Joini  Mindm  famHy-^Lidbility  of  oth§r  m$mbers  of  family  pr 

managi9g  memier's  dshis. 

S.  B^  a  member  with  Q,  Z.,  bis  uncle,  of >  joint  Hindn  family,  got  a 

decree  for  cottt  aipiintt  Q,  X.,  and  had  bim  arrested  in  eztcutlon  thereof. 

G,  If,,  thereupon  borrowed  money  on  a  mortgage  of  joint  family  property 

'  and  procured  hie  release*    Held  on  suit  by  the  mortgagee  for  sale  of  the 

mortgaged  prqporty  that  the  mortgagee  could  not  under  the  circumstances 

proceed  against  B,  B*b  interest  in   the  joint  family  property.    Dalip  Singh 

T.  Sri  Kiihen  Faude  (1)  distiugaisbed. 

This  was  a  suit  on  a  mortgage  bond  of  the  Slst  of  August 
1902,  executed  by  one  Gendan  La],  who  is  said  to  have  been 
the  manager  of  a  joint  Hindu  family,  of  which  Ram  Batan, 
his  nephew,  and  several  others  were  members.  Kam  Ratan 
brought  a  suit  against  his  nnole,  Gendan  Lai,  and  obtained  a 
decree,  and  in  order  to  provide  money  for  the  satisfaction  of 
this  decree,  in  connection  with  which  Gendan  Lai  was 
imprisoned,  Gendan  Lai,  purporting  to  act  as  manager  of  the 
joint  family,  executed  the  mortgage  in  suit.  The  Court  of  first 
instance  (Munsif  of  Moradabad)  decreed  the  plaintifPs  claim, 
and  this  decree  was  affirmed  by  the  Additional  Judge.  Bam 
Satan  appealed  to  the  High  Court,  on  the  ground  that  he, 
though  a  member  of  the  joint  family  at  the  time  when  the  bond 
was  executed,  was  in  no  way  liable  to  pay  Gendan  LaPs  debt,  which 
was  owing  to  himself,  and  that  his  share  in  the  joint  family  pro- 
perty is  not  liable  to  be  sold  in  execution  of  a  decree  on  the 
mortgage  executed  by  Gendan  Lai. 

Munshi  Oohul  Prasad  and  Dr.  Tej  Bahadur  Sapru,  for  the 
appellant. 

Babu  Dtirga  Oharan  Boner ji,  for  the  respondent. 

Stanley,  C.  J.,  and  Bakebji,  J. — This  was  a  suit  on  a  mort- 
gage bond  of  the  Slst  August  1902,  executed  by  one  Gendan  Lai, 
who  is  said  to  have  been  the  manager  of  a  joint  Hindu  family,  of 
which  Bam  Batan,  his  nephew,  and  several  others  were  members. 
It  appears  that  Bam  Ratan  brought  a  suit   against  his  unde, 

•Second  Appeal  No.  710  of  1907  from  a  decree  of  W.  F.  Kirton,  Additional 
District  Judge  of  Moradnbad,  dated  the  9tb  of  March  1907,  confirminr  a  decree 
of  Abdal  AH,  Muneif  of  Moradabad,  dated  the   11th  of  December  1906. 

(1)  N..W.  P ,  H  C.  Rep..  1873.  p.  83. 
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Gendan  Lai,  and  obtained  a  decree,  and  in  order  to  provide  money  jgos 

for  the  satiflfachion  of   this  decree,   in   connection   with  which    r^„  ratah 
Gendan  Lai  was  imprisoned,  Gendan  Lai,  purporting  to  act  as  «. 

manager  of  the  joint  family,  executed  the  mortgage  in  suit.    The         das. 
Coart  of  first  iDstaace  decreed  the  plaintiff's  claim,  and  this  decree 
was  affirmed  by  the  lower  appellate  Court.     Bam  Batan  now  ap- 
peals to  this  Court,  and  his  case  is  that  he,  though  a  member  of 
the  joint  family  at  the  time  when  the  bond  was  executed,  was  in 
no  way  liable  to  pay  Gendan  Lai's  debt,  which  was  owing  to  him- 
self, and  that  his  share  in  the  joint  family  property  is  not  liable  to 
be  sold  in  execution  of  a  decree  on  the  mortgage.    The  learned 
Additional  Judge  in  his  judgment  was  of  opinion  that  the  raising 
of  the  loan  by  Gendan  Lai  was  a  matter  of  necessity,  and  that,  in 
view  of  the  decision  in  DalipSinghv.  Sri  Kishen  Pande  (1)  the 
plaintiff  was  entitled  to  maintain  his  decree.    That  case   decided 
that  ancestral  property  may  be  sold  by  a  father  to  effect  his  release 
from  prison.    Now  there  is  no  doubt  that  Hindu  sons  are  liable 
for  their  father's  debts,  and  that  the  sons  in  such  a  case  are  bound 
to  satisfy  the  debts,  and,if  neces<?ary,  by  payment  of  the  father's 
debts,  release  him  from  custody.     But  this  is  an  entirely  different 
case.    The   appellant  Bam  Batan   was   under   no  liability    to 
pay  Gendan  Lai's  debt — a  debt  which,  as  we  have  said,  was  due 
to  himself.  Therefore  there  is  no  analogy  between  this  case  and  the 
case  on  which  the  learned  Additional  Judge  rested  his  decision. 
We  think  that  his  decision  is  wrong  and  that  the  appeal  must  be 
allowed  so  far  as  Bam  Batan  is  concerned.    The  other  defendants 
to  the  suit  have  not  resisted  the  decree,  and  therefore  it  will  hold 
good  as  to  them.    As  regards  Bam  Batan  the  suit  must  be  dis- 
missed as  against  him.     We  accordingly  allow  the  appeal.    We 
set  aside  the  decree  passed  against  Bam  Batan,  and  dismiss  it  as 
against  him  and  as  against  his  share  of  the  mortgaged  property^ 
with  costs  in  all  Courts. 

Appeal  decreed. 
(i)  N..W.  P.,  H.  C.  Hep.,  1870,  p.  88. 
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liefor$  Sir  John  StanUy,  Knight,  Chief  JuBtijse,  and  lir.  Justice  Banerji. 
M^16.  VU'SLl  BEGAM  (Plaintiif)  o.  KESHO  DAS  (Dbfendaht).  • 

— . Lunatic  Muhammadan  law— Guar diande  factor-Sale  of  lunatic' 9  property 

by  mother  and  mfefor  benefit  of  lunatic. 
The  mother  and  wife  of  a  lunatic  Muhtmmadan,  acting  de  facto  as  the 
^a^rdians  of  the  lunatic,  lold  certain  property  belonging  to  the  lunatic  in 
order  to  discharge  debts  due  by  him.  ffeld  that  the  transaction  could  not  be 
impeached,  although  the  mother  was  not  under  the  Muhammadan  l»w  the 
legal  guardian  of  the  lunatic.  Mafatzal  Eoeain  t.  Baeid  Sheikh  (I),  Bam 
Charan  Sanyal  t.  Anukul  Chandra  Acharjya  (2)  nnd' Majidan  r.  Bam  Narefin 
(8)  followed. 

The  plaintiff  in  this  case  sued  as  daagbter  and  heiress  of 
one  Mahmud  Husain,  who  was  a  lunatic,  to  recover  possession 
of  her  share  in  a  certain  plot  of  land.  The  land  in  suit  had 
been  sold  on  the  22Qd  of  June  1867  by  the  wife  and  mother 
of  the  lunatic  acting  as  guardians  od  his  behalfi  and  the 
purchaser  on  the  19th  of  May  1877,  sold  it  to  the  father  of  the 
defendant  in  the  present  suit.  The  second  purchaser  built  a 
house  on  the  laod,  said  to  have  been  of  considerable  value. 
The  lower  appellate  Court  (Additional  District  Judge  of  Morada- 
bad)  found  that  the  sale  had  been  effected  by  the  wife  and 
mother  of  the  lunatic  as  his  de  facto  guardians,  and  that  the 
sale  was  for  his  benefit,  debts  due  by  him  having  been  paid  off 
out  of  the  proceeds  thereof.  That  Court  accordingly  dismissed 
the  suit.     The  plaintiff  appealed  to  tlie  High  Court/. 

Mr.  Mohammad  Ishaq  Khan  and  Babu  Jogindro  Nath 
Mukerji,  for  the  appellant. 

Mr.  M.  L.  Agarwala  and  Dr.  Satiah  Chandra  Banerji^  for 
the  respondent. 

Staklet,  C.J.;  and  Bakebji,  J. — The  appellant  is  the 
daughter  of  one  Mahmud  Husain,  who  was  a  lunatic.  She  brought 
the  suit  out  of  whitsh  this  appeal  has  arisen  for  possession  ^f  her 
share  of  the  site  of  a  house  now  in  the  possession  of  the  defend- 
ant. Mahmud  Husain,  as  we  have  said  above,  was  a  lunatic. 
On  the  22nd  of  June  1867  his  wife  and  mother  executed  a  sale 
deed  in  respect  of  the  land  now  iii  suit.    The  purchaser  under 

•  Second  Appeal  No .  7G0  of  1907,  from  a  decree  of  A.  Kendall.  Additional 
District  Judge  of  Meoru  t.  dated  the  6th  of  April  1907,  reTorsing  a  decree  of 
U.  David,  Snbordinato  Judge  of  Mcerut,  dated  the  4th  of  December  1906* 

(1)  (X906)  I,  L.  E.,  84  Calc.  86.        (2)  (1906)  I.  L.  R.,  84  Calc^  66L 
(8)  (1803)  I.  L.  R.,  26  AIL,  22. 
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that  sale  sold  his  rights  to  the  defendant's  father  on  the  19th  of 
May  1877.    After  his  i»urcha8e  a  house  was  built  by  the  purch- 
aser on  the  land,  and  it  is  alleged  that  the  house  is  of  considerable 
value.     The  present  3uit  was  brought  by  the  plaintifi  on  the  last 
day  of  the  expiry  of    limitation  calculated  from  the  date  of  the 
lunatic's  death.    The  CJouit  below  has  found  that  the  sale  was 
effected  by  the  mother  and  wife  of  the  lunatic  as  his  de  fcwto 
guardians^  and  that  the  sale  was  for  the  benefit  of  the  lunatic, 
debts  due  by  him  having  been  discharged  with  the  proceeds  of 
the  sale.     It  is  contended  that  the  mother  and  the  wife  were  not 
the  legal  guardians  of  the  lunatic  under  the  Muhammadan  law, 
and  it  is  urged  that  they  had  no  power  to  &ell  the  lunatic's  property. 
It  is  true  that  under  the  Muhammadan  law  a  mother  is  not  the 
legal  guardian  of  the   property  of  her    minor  son,  but  it  has  been 
held  that  when  she^  acting  as  de  facto  guardian,  deals  with  the 
property,  the  transaction,  if  it  is  for  the  benefit  of  the  minor, 
ooght  to  stand.     We  may  refer  to  the  rulings  of  the  Calcutta 
High  Court  in  Mafazzal  Hoaain  v.  Baaid  Sheikh  (1)  and  Earn 
Oha/ra/n  S^nyal  v.  Anukul  Chcmdra  Acha/rjya  (2)  and  to  the 
ruling  of  this  Court  in  Majiddn  v.  JRam  Narain  (8).    In  our 
judgment  the  decision  of  the  Court  below  is  right.     We  apcord- 
ingly  dismiss  the  appeal  with  costs. 

Appeal  diemdaaed. 

(1)    1906)  I.  L.  R,  84  C»lo.,  86.        (2)  (1906)  I.  L.  B.,  84  Calo.,  65. 
(8)  (1903)  J.  L.  B^  26  AIL,  22. 
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I90S  S€for$  Sir  Johm  BttmUjf,  Knight,  Oki$f  Ju§iic$,  mnd  Mt*  J—iic9 

Mag  16  BaMtji. 

'  GENDO  (Dwjin>A»T)  9.  NIHAL  EUNWAB  (Plahttiiv). 

Civil  Fr 09 •duf  Cod;  ieeiioM  244,  26S^S»§euii9n  of  d^wo^Unetiifiod 
pmj/mstU  omi  of  court^Suh§§qu€ni  §x$ewti<m  hg  d^oroO'hold^r'^Bmii  U  roeooor 
$nmpgid  oni  of  court  • 

A  Jndgment-dAbtor  made  a  part  payiiMiit  of  what  waf  dat  undra  the  daorea 
•gainit  him  to  the  decree-holder,  but  inch  pcjment  wai  not  certified  in  tiia 
manner  required  by  aeotion  268  of  the  Code  of  CiTil  Frocednre,  and  the  decree- 
holder  in  eoniequenoe  wae  able  to  take  ont  ezecntion  and  get  the  amount  paid 
twice  oren  E»ld  that  a  anit  by  the  judgment-debtor  to  recorer  the  amennt 
paid  out  of  Conrt  to  the  decree-holder  wae  not  barred  either  by  aeetion  M4  or  by 
aection268  of  the  Code.  Shadi  t.  Gamga  Bahai  (1)  and  P«rM<Ma(<  Udagam 
T»  V$llaga  Gonndam  (2)  followed. 

The  facts  of  this  case  are  as  follows: — 

On  the  18th  of  February  1902,  Ram  Prasad  and  Tulshi  Ram 
the  ancestors  of  the  defendant,  brought  a  suit  against  the  plain- 
tiff for  recovery  of  a  sum  of  Rs.  2,020  due  on  a  mortgage  by 
sale  of  the  mortgaged  property.    The  suit  was   eompromieed  on 
the  l9th  of  March  1902,  the  provisions  of  the  compromise  being 
that  on  payment  of  the  sum  of  Rs.   1,760  by  the  mortgagor 
without  interest,  withiu  a  year,  the  suit  should  not  be  pressed, 
but  in  default  of  payment  of  that  amount  the  mortgagees  were 
to  be   at  liberty    to  obtain  an  order  absolute  under  section 
89  of  the  Transfer  of  Property  Act.    The  plain  tiff  in  the  present, 
suit  deposited  a  sum  of  Rs.  1,760  on  the  20th  of  March  1903| 
whidh  was  a  day  late,  and  this  sum  was  paid  to  Ram  Prasad  and 
Tulshi  Ram.    On  the  Ist  of  April  1903,  Ram  Prasad  and  Tulshi 
Ram  filed  an  application  for  an  order  absolute  under  section  89 
for  Rs.  2,876.  ^gain  a  settlement  was  come  to  out  of  Court  on 
the  4th  of  May  1908,  the  plaintiff  paying  a  sum  of  Rs.  684r7-0 
in  cash  in  settlement  of  the  claim  and  obtaining  a  receipt  therefor. 
Notwithi1»anding  the  receipt  of  this  amount,  which  represented  the 
balance  of  the  debt^  the  decree-holders,  on  the  I9th  May  1903^ 
obtained  an  order  absolute  under  section  89.    Ram  Prasad  and 
Tulshi  Ram  are  dead,  and  the  defendant  is  their  heir*    On 
the  26th  of  February  1906,  the  defendant  took  out  execution 
of  the    decree,   and   the   plaiutiff  thereupon    filed  objections, 

•  Seeond  Appeal  No.  888  of  1907,  from  a  deeree  of  A.  KendUl^  Additiosnl 
Dlitrict  Judge  of  Meerut,  dated  the  8th  of  Mardi  1907,  roTeriing  a  deeree  c€ 
Banke  BehaH  Lai,  Muniif  of  Meenit,|d&ted  the  Slst  of  Maj  1906. 

(1)  (1881)  I.  L.  B«  8  AU.,  688.        (S)  (1897)  I.  L.  B«  21  Mad.«  409« 
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alleging  tliat  she  had  paid  the  anoont  daey  and  Btating  that 
she  held  a  receipt  ior  it.  This  objection  was  oyermled  on  the 
ground  that  the  payment  had  not  been  certified  under  section 
258  of  the  Code  of  Civil  Procedure,  and  on  the  ground  that 
her  application  was  beyond  time.  Thereupon  the  present  suit 
was  instituted  for  the  recovery  of  the*  sum  of  EU.  6SM,  paid 
as  above  desoribed.  The  suit  was  dismissed  by  the  Court  of 
first  instance  (Munsif  of  Meerut),  but  this  decision  was 
reversed,  and  the  suit  decreed  by  the  Additional  District  Judge. 
The  defendant  appealed  to  the  High  Court. 

Dr.  Satiih  Chandra  Barter ji  and  Babu  LdlU  Mohan  Banerji, 
for  the  appellant. 

Mr.  M.  L.  Agarwala  and  Lala  Oi^dhari  Lai  Agarwala, 
for  the  respondent. 

Stanley,  C.  J.,  and  Bakebji.— This  was  a  suit  for  the 
recovery  of  a  sum  of  Rs.  634-7-0  and  interest,  which  is  alleged 
to  have  been  paid  by  the  plaintiff  to  the  ancestors  of  the 
defendant  in  eatisfaction  of  the  balance  due  on  a  decree  held  by 
them,  and  which  was  not  so  applied.  The  facts  leading  up  to  it  are 
these.  On  the  18th  of  February  1902,  Bam  Prasad  and  Tulshi 
Bam^  the  ancestors  of  the  defendant,  brought  a  suit  against  the 
plaintiff  for  recovery  of  a  sum  of  Bs.  2,020  due  on  a  mortgage 
by  sale  of  the  mortgaged  property.  The  suit*  was  compromised 
on  tbe  19th  of  March  1902,  the  provisions  of  the  compromise  being 
that  on  payment  of  the  sum  of  Bs.  1,750  by  the  mortgagor  with* 
oat  interest,  within  a  year,  the  suit  should  not  be  pressed,  but  in 
default  of  payment  of  that  amount  the  mortgagees  were  to  be  at 
liberty  to  obtain  an  order  absolute  under  section  89  of  the 
Transfer  of  Property  Act.  The  plaintiff  in  the  present  suit 
deposited  a  sum  of  Bs.  1,750  on  the  20th  of  March  1903,  which 
was  a  day  late,  and  this  sum  was  paid  to  Bam  Prasad  and  Tulshi 
Bam.  On  the  1st  of  April  1903,  Bam  Prasad  and  Tulshi  Bam  filed 
an  application  for  an  order  absolute  under  section  89  for  Bs« 
2,375.  Again  a  settlement  was  come  to  out  of  Court  on  the  4th  of 
May  1903,  the  plaintiff  paying  a  sum  of  Bs.  634-7-0  in  cash  in 
settlement  of  the  claim  and  obtaining  a  receipt  therefor.  Notwith- 
standing the  receipt  of  this  amount,  which  represented  the  balance 
of  the  debt,  the  decree^holders  on  the  19th  May  1903  obtained 
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an  order  absolute  under  section  89.  Bam  Prasad  and  Tnkhi 
Bam  are  dead,  and  the  defendant  is  their  heir.  On  the  26th  of 
February  1906,  the  defendant  took  out  execution  of  the  decree, 
and  the  plaintiff  thereupon  filed  objections^  alleging  that  she  had 
paid  the  amount  due,  and  stating  that  she  held  a  receipt  for  it 
This  objection  was  overruled  on  the  ground  that  the  payment 
had  not  been  certified  under  section  258  of  the  Code  of  Civil 
Procedure,  and  on  the  ground  that  her  application  was  beyond 
time.  Thereupon  the  present  suit  was  instituted.  It  is  stated, 
and  it  is  not  denied,  that  the  property  of  the  plaintiff  has  been 
sold  in  execution  of  the  decree  and  the  entire  amount  payable  to 
the  defendant  has  been  realized  by  the  sale.  The  question  then 
is  whether  or  not  the  plaintiff  has  any  remedy  iu  respect  of  the 
sum  of  Bs.  634-7-0;  which  was  paid  to  Ram  Prasad  and  Tokhi 
Bam  for  the  purpose  of  satisfying  the  balance  due  at  the  time, 
or  must  submit  to  the  payment  of  tliis  amount  twice  o?er. 
We  think  that  the  lower  appellate  Coart  rightly  decided 
that  neither  section  241  nor  section  268  of  the  Code  predadesdie 
rinstitution  of  a  suit  such  as  thiS|  and  we  are  supported  in  this 
view  by  several  authorities.  One  is  a  case  in  this  Court— iSAodi 
V.  Oomga  Sdhai  (1),  which  is  on  all  fours  with  the  case  before  ofl. 
Another  is  the  case  of  Periatambi  Udaya/a  v.  Vellaya  Oowidan 
(2).  The  same  point  was  decided  similarly  in  this  case.  We 
agree  with  those  decisions  and  dismiss  this  appeal  with  costs. 

Appeal  di8fni$9ed. 

0)  (1881)  I.  L.  B.,  8  All,  268.       (8)  (1897)  I.  L.  B.,  21  M«d^  409. 
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'M$for€  air  J6h£  Sianl^,  Knight,  OhUf  Ju$tie$f  and  Mr.  JuHice  Bam§fJ{,  f^pS 

GHASITEY  (DwiKDAifT)  v.  OOBIND  DAS  (Plaimwf)  AXD  BAU  NATH    -     Jloy  3L 

AHD  AVOTHIB  (DlFlNDASTfl).* 

Br$'empUon^Ee'9ale  to  acO'$har$r  aftirintiitntion  of  a  tuit  for  pr§'§mp^ 
tion^  Act  yo.  ir of  18S2  (Transfer  of  Property  AetJ^teotion  62-Xit 
pmUtene, 

After  the  fkling  of  a  lait  for  pre-eniptlon  but  before  lerTiee  of  ■mninoni 
on  the  defendant!,  the  defendant  Tendee  re*iold  the  property  claimed  to  a 
second  yendee  who  had  equal  rights  as  a  co* sharer  with  the  plaintiif.  This 
second  vendee  was  added  by  the  Court  as  a  party  defendant,  bat  the  plaint 
was  not  amended  and  the  plaintiff  did  not  seek  to  pre*empt  the  sale  made  in 
his  favour.  Meld  that  the  doctrine  of  li9  pendens  >pplied,  and  the  plaintiif 
was  entitled  to  a  decree.  Faiyaz  Rneain  Khan  v.  Frag  Ufarain  (1)  referred  to. 
Manpalr,  Sahih  Bam{2).  distinguished. 

The  facts  out  of  which  this  appeal  arose  are  as  follows  :•— 
Oke  Janki  Das  sold  his  share  in  certain  property  on  th^ 
10th  of  July  1906  to  Baijnath,  who  is  a  stranger.  On  the  1st 
of  June  1906,  the  present  suit  was  instituted  by  Qobind  Das, 
the  plaintiff,  to  enforce  hie  right  of  pre-emption  in  respect  of 
this  sale.  On  the  11th  of  June  1906,  before  the  §limmons  in 
the  suit  was  served  on  Baijnath,  the  latter  sold  the  property 
to  Ghasitey,  who  is  a  co-s>iarer  of  equal  degree  with  the  plaintiff 
in  the  village.  Ghasitey  was  added  as  a  defendant  by  the 
order  of  the  Court  and  nob  on  the  application  of  the  plaintiff. 
The  plaint  was  not  amended  and  the  plaintiff  did  not  seek 
to  pre-empt  the  sale  made  in  his  favour.  It  was  not  dis- 
puted that  the  plaintiff  had  no  right  of  pre-emption  superior 
to  that  of  Ghasitey,  but  the  contention  put  forward  on  behalf 
of  the  plaintiff  which  found  favour  with  the  Court  below  was 
that,  having  regard  to  the  provisions  of  section  52  of  the 
"Transfer  of  Property  Act,  the  purchase  by  Ghasitey  after  the 
institution  of  the  plaintiff's  suit  could  not  defeat  the  plain- 
tiff's right  of  pre-emption. 

The  claim  was  decreed  by  the  Court  of  first  instance  (Munsif 
of  Banda)  and  the  decree  of  that  Court  was  aflSrmed  by  the 
lower  appellate  Court  (District  Judge  of  Banda.)  The  defendant 
Ghasitey  appealed  to  the  High  Court. 

*  Seeend  Appeal  No.  284  of  1907,  from  a  decree  of  L.  Marshall,  Distriet 
Judge  of  Baoda,  dated  the  2lst  of  DeceiLber  1906,  oonflrniing  a  decree  of 
Qytd  Hamid  flusiaii,  Munsif  of  Banda,  dated  the  8th  of  Noyember  1906. 

(1)  (1907)  I.  L.  a,  29  AIL,  3».        (2)  (1801)  I.  &  E;  27  Al)^  644. 
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1908  Babu  Jogindro  Nath  Ohaudhri  (for  whom  Babu  Sarat  Olfcan- 

Qhaiitbt     ^^^  Chaudhri),  for  the  appellaDt. 

•.  Mr.  Muhammad  Baoofy  for  the  respondent  Gobind  Das. 

^djS!^  Stanley,  C.  J.,  and  Banebji,  J.— This  appeal  arises  in  a 

suit  for  pre-emption  brought  under  the  following  ciroamstances. 
One  Janki  Das  sold  his  share  in  certain  property  on  the  10th  of 
July  1905  to  Baijnath,  who  is  a  stranger.    On  the  let  of  June 
1906,  the  present  suit  was  instituted  by  GobindDas^  the  plaintiff, 
to  enforce  his  right  of  preemption  in  respect  of  this  sale.    On 
the  11th  of  June  1906,  before  the  summons  in  the  suit  was  serv- 
ed on  Baijnath,  the  latter  sold  theproperty  to  Ghasitey,  who  is  a 
00- sharer  of  equal  degree  with  the  plaintiff  in  the  village.     It  is 
not  disputed  that  the  plaintiff  has  no  right  of  pre-emption  supe- 
rior to  that  of  Ghasitey,  but  the  contention  put  forward  on  behalf 
of  the  plaintiff,  which  found  favour  with  the  Court  below,  was  that, 
having  regard  to  the  provisions  of  section   52  of  the  Transfer  of 
Property  Act,  the  purchase  by  Gbasitey  after  tBe  institution  of 
the  plaintifi's  suit  could  not  defeat  the  plaintiff's  right  of  pre-emp- 
tion«    Ghasitey,  we  may  mention,  was  added  as  a  defendant  by 
the  order  of  the  Court  and  not  on  the  application  of  the  plaintiff. 
The  plaint  was  not  amended  and  the  plaintiff  did  not  seek  to 
pre-empt  the  sale  made  in  his  favour.    The  claim  was  decreed 
by  the  Court  of  first  instance  and  the  decree  of  that  Court  was 
aiBrmed  by  the  lower  appellate  Court. 

It  is  urged  before  us  that  th  e  rule  of  lis  pendens  cannot 
apply  to  the  present  case,  and  that  as  the  right  of  Ghasitey  was 
not  inferior  to  that  of  the  plaintiff,  the  suit  ought  to  have  been 
dismissed.  In  our  judgment  this  contention  is  not  well  found- 
ed. It  has  been  held  by  the  Privy  Council  in  the  recent  case  of 
Faiyaz  Hueain  Khan  v.  Prag  Na/rain  (1)  that  where  a  suit  is 
contentious  in  its  origin  and  nature  it  is  not  necessary  that  the 
summons  should  have  been  served  in  the  suit  in  order  to  make 
it  a  contentious  one  witiiin  the  meaning  of  section  52  of  the 
Transfer  ot  Property  Act  and  render  the  doctrine  otlia pendens 
applicable.  The  fact  therefore  of  the  purchase  by  Ghasitey  hav- 
ing been  made  before  the  service  of  summons  does  not  make 
section  62  of  the  Transfer  of  Property  Act  inapplicable.  That 
(1)  (1907)  I.  I^.  B.,  S9  AIL,  889. 
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sectdon  provides  that  daring  the  active  prosecution  of  a  contenti*  igQg 
ons  suit  or  proceeding  in  which  any  right  to  immovable  property 
is  direcdy  and  specifically  in  question^  the  property  cannot  be  %, 
transferred  or  otherwise  dealt  with  by  any  party  to  the  suit  or  ^^'^ 
proceeding,  so  as  to  a£fect  the  rights  of  any  other  party  thereto 
under  any  decree  or  order  which  might  be  made  therein.  Had  ' 
the  sale  in  favour  of  Ghasitey  not  been  affected^  the  plainti£F 
would  have  got  a  decree  for  pre-emption  as  against  the  original 
vendeOi  Baijnath.  As  the  purchase  by  Ghasitey  was  made  after 
the  institution  of  the  plaintiflTs  suit,  this  purchase  cannot,  having 
regard  to  the  provisions  of  section  62,  affect  the  right  of  the  plain- 
tiff under  the  decree  obtained  in  the  suit.  Had  the  sale  been 
made  before  the  institution  of  the  suit,  the  result  would  have  been 
different,  because  at  the  date  of  the  institution  of  the  suit  the 
plaintiff  would  have  had  no  right  preferential  to  that  of  the 
purchaser  then  holding  the  property.  When  however  after  the 
institution  of  the  suit  for  pre-emption  a  sale  is  made  that  sale 
cannot  affect  the  right  of  the  plaintiff  to  the  decree  obtained 
in  the  suit,  m  the  purchaser  took  the  property  subject  to  the  result 
of  the  suit.  The  case  of  ^anpal  v.  Sahib  Bam  (1),  referred  to 
by  the  learned  yakil  for  the  appellant,  is  distinguishable.  There 
the  plaintiff  amended  his  plaint,  made  the  second  purchaser  of 
the  property  a  defendant  to  the  suit,  and  raised  the  issue  of  his 
title  to  pre-empt  as  against  that  purchaser.  It  was  held  that 
after  having  gone  to  trial  upon  that  issue,  he  could  not  take 
shelter  under  the  provisions  of  section  62.  That  is  not  the  case 
here.  In  the  present  suit  the  Eale  was  made,  as  we  have  said 
above,  some  days  after  the  institution  of  the  suit.  For  these 
reasons  we  dismiss  the  appeal  with  costs* 

Appeal  dismissed* 

(1)  (1905)  I.  L.  B.,  27  AIL*  64ir 
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J#/or#  5»f  JbAn  Stanley,  Knight,  Chief  Justice,  and  Mr.J—tiee 
1908  Karamat  Eu$ain, 

Ma9^^  DWARKA  DAS  kn  ahothib  (PlaihtiipsV  v.  AKHAY  SINGH 

(Dbfbicdaht)  • 
Civil  Procedure  Code,  section  IZ— Bee  judicata-^  Question  of  right  to  receive 
a  recurring  faymeni^  Civil  and  Mevenue  Courts-^Setenue  Cou^i  decidiug 
m  qtteetion  of  title. 
The  plaintiffs  sued  to  recover  their  share  of  an  annuity  chargeable  on  a  7J 
bistra  share  of  a  cerUin  Tillage  for  the  years  1809, 1310  and  1811  Fasli.    In  a 
preyioui  svit  between  the  same  parties  in  respect  of  the  years  1306, 1807  and 
1308,  the  plaintiff's  right  to  receiTe  the  annuity  had  been  admitted  by  the 
defendant,  and  a  decree  passed^aecordingly  which  had  been   affirmed  by  the 
High  Court. 

Seld  that  the  fact  that  the  two  suits  related  to  different  years  did  not 
prevent  the  judgment  in  the  former  operating  as  res  judicata  in  the  latter. 
Chandi  Prasud  T.  Maharaja  Mahendra  Mahendra  Singh  (1)  followed.  Neither 
did  the  fact  that  the  first  decision  was  that  of  a  Court  of  Revenue  make  any 
difference.  Bither  the  suit  was  wrongly  brought  in  a  Revenue  Court,  a  defect 
which  was  cured  by  its  coming  to  a  Civil  Court  in  appeal  i  or-ihe  Revenue 
Court  deciding  a  question  of  title  might  be  regarded  quoad  hoe  as  a  Civil 
Court.     Salig  Duhe  v.  Deohi  Dube  (2)  referred  to. 

The  facts  of  this  case  as  found  by  the  lower  appellate  Coart 
are  as  follows: — In  1862  there  was  some  litigation  between 
one  William  Derridon  and  his  two  feis|ers  Rosina  and  Tere^. 
Under  a  compromise  decree,  dated  the  11th  of  September  1862, , 
the  two  sisters  were  given  an  annuity  of  Bs.  860,  and  it  was  made 
a  charge  on  7)  biswas  muafi  rights  in  maoza  Anwalkhera.  The 
compromise  decree  provided  that  the  two  ladies  were  tp  enjoy 
the  annuity  for  their  lives ;  that  after  their  death  it  was  to 
devolve  on  their  issue ;  that  the  ladies  and  their  heirs  had  no 
right  to  transfer  the  annuity  charge ;  that  the  annuity  charge 
was  to  revert  to  Major  Derridon  (father  of  William)  and  his 
heirs  on  the  death  of  the  two  ladies  without  issue.  The  ladies 
died  without  issue  and  the  annuity  charged  reverted  to  Gtoorge 
Derridon  (a  nephew  of  William)  and  he  became  the  absolute 
owner  of  the  charge.  The  father  of  the  plaintiffs  purchased  half 
the  share  in  the  charge  from  George  Derridon,  and  he  acquired 
the  right  to  realize  the  charge  from  7}  biswas  muafi.  William 
Derridon  had  transferred  1  biswa  and  16  biswansis  out  of  the 

•  Second  Appeal  No.  88  of  1907,  from  a  deeree  of  Sheo  Prasad,  Additional 
Subordinate  Judge  of  Agra,  dated  the  28rd  of  October  1906,  confirming  a 
decree  of  Baidjra  Nath  Dai,  Mansif  of  Agra,  dated  the  2l8t  of  December  1906. 

(1)  (1901)  I.  L.  K.,  24  All.,  112.  (2)  Weekly  Notcn,  IflOT.  p.  1. 
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7i  biswas  to  the  father  of  the  plaintiffs  and  the  remaining  5         ^^QB 
biswas  and  14  biswansis  muafi  were  purchased  at  auction  sale  by       Dwabka 
the  defendants  2nd  set.    The  plaintiff's' father  thus  became  the         ^^^ 
owner  of  the  charge  on  7J  biswas  muafi  and  of  1  biswa  and       g^"^^ 
16  biswansis  muafi  itself.      The  proportionate  oharge  on  1  biswa 
and  16  biswansis  muafi  became  merged  iu  it  and  he  transferred 
the  said  full  and  absolute  muafi  to  the  defendants  1st  set. 

In  1897,  the  plaintiff's  brought  a  suit  for  recovery  of  their 
share  of  the  charge  for  certain  years  against  the  defendant  Raja 
Akhay  Singh.  The  suit  was  decreed  on  the  adibission  of  the 
defendant.  The  present  suit  was  for  the  recovery  of  instalments 
of  the  same  charge  for  other  years.  The  Court  of  first  instance 
(Munsif  of  Agra)  dismissed  the  suit  and  this  decision  was  on 
appeal  confirmed  by  the  Additional  Subordinate  Judge.  The 
plaintiffs  appealed  to  the  High  Court. 

Mr.  A.  E.  Byvea,  Dr.  Salish  Chandra  Banerji  and  Maulvi 
Ohulam  Mujtdba,  for  the  appellants. 

Babu  Dwrga  Chdran  Banerji,  for  the  respondent. 

Karamit  Husain,  J. — The  &cts  which  have  given  rise  to 
this  appeal  are  as  follows : — 

The  plaintiffs  brought  a  suit  for  their  share^  amounting  to 
Rs.  151-8-0;  in  an  annuity  which  was  a  cluirge  on  a  7i  biswa  share 
in  the  village  Anwalkhera  for  the  years  1309, 1310  and  1311 
Fasli.  The  defendants  resisted  the  claim  on  various  grounds. 
The  learned  Munsif  dismissed  the  suit.  He  held  that  the  judg* 
ment  of  this  Court^  dated  the  14th  August  1905^  did  not  operate 
as  rea  judicata,  inasmuch  as  the  subject-matter  in  issue  in  the 
case  in  which  that  judgment  was  pronounced  was  not  the  same  as 
in  the  present  case.  He  remarks  : — ^^  I  do  not  think  (that)  that 
judgment  can  operate  as  rea  judicaiay  the  subject-matter  being 
different,  viz.  for  a  different  year's  oharge.  '^ 

The  plaintiffs  appealed  to  the  District  Judge.  Their  fifoh 
ground  of  appeal  was  that  ^^  the  question  of  the  liability  of  the 
defendant  No.  1  to  pay  the  plaintiffs  is  rea  judicata.^^ 

The  learned  District  Judge  dismissed  the  appeal  on  the  ground 
that  the  defendant  No.  1  was  not  liable  to  pay  the  annuity  to  the 
plaintiffs,  without  deciding  the  plea  of  rea  judicata.  I  may 
mention  here  that  the  former  suit  was  instituted  in  the  Revenae 

66 


Digitized  by 


GooglQ 


4?2  THE  IHDlAlr  LAW  BHPOBTS,  [VOL.  XTlL 

1906  •       Coarti  and  that  no  objection  was  taken  that  the  suit  was  institn- 
j^^^^^^       led  in  the  wrong  Coart.    The  learned  District  Jadge  under  the 

^Ai  provisions  of  section  206  of  the  North- Western  Provinces  Kent 

AxHAT       Act  (Act  No.  XII  of  1881)  disposed  of  the  appeal  as  if  the  suit 
^''•"*        bad  been  instituted  in  the  right  Court.    He  remarked  :— 

.  *^  It  is  a  mere  quibble  to  say  that  (the)  defendant  admitted  it 
as  a  share  of  revenue  and  not  as  a  share  of  an  annuity.  The  fact 
remains  that  Raja  (Jovind  Singh  admitted  his  liability  to  pay  it 
and  o£Fered  to  pay  it.  Now  that  the  case  has  come  to  this  Courts 
it  is  immaterial  whether  tbe^suit  was  originally  instituted  in  the 
Civil  Court  or  the  Bevenue  Court.  The  only  objection  that  Baja 
Gbvind  Singh's  pleader  can  now  raise  as  to  paying  it  is  that  if 
the  suit  was  brought,  in  the  Civil  Court  for  the  money  as  an 
annuity,  his  client  might  be  able  to  raise  some  defence.  But  the 
facts  have  been  before  him  for  a  long  time^  and  if  there  is  any 
reason  why  he  should  not  pay  the  money,  he  should  be  able  to 
state  it  in  this  Court*  On  the  state  of  things  at  present  disclosed 
the  appellants  are  clearly  entitled  to  receive  the  money.'' 

The  plaintiffs  have  preferred  a  second  appeal  to  this  Court. 
It  is  contended  en  their  behalf  that  the  question  of  the  liability 
of  the  defendant  No.  1  to  pay  Bs.  161-8-0  to  the  plainti£F  is 
resjwUcata  by  reason  of  the  judgment  of  the  High  Court 
between  the  same  parties,  dated  the  14th  August  1905,  in  Second 
Appeal  No.  872  of  1903,  and  that  the  fact  that  the  claim  in  the 
former  litigation  was  for  a  difi'erent  set  of  years  cannot  prevent 
the  operation  of  res  judicata,  for  the  title  under  which  the  plain- 
tiffs claimed  the  share  of  the  annuity,  whether  for  one  set  of 
years  or  another,  was  one  and  the  same  title  in  both  cases. 

To  meet  this  contention,  it  is  argued  for  the  respondent  (1) 
that  the  daim  in  the  former  suit  was  for  1306,  1307  and 
1308  Fasli,  while  in  the  present  suit  it  was  for  1309-11  Fasli, 
and  thus  the  subject-matter  was  not  identical  in  both  suits ; 
(2)  that  the  question  of  title  was  not  determined  in  the  former 
litigation ;  (3)  that  the  former  suit  was  instituted  in  the  Bevenue 
Court,  while  the  present  suit  was  brought  in  the  Civil  Court ; 
(4)  that  the  decision  of  the  question  of  liability  by  the  Bevenue 
Court  could  not  operate  as  res  jvdicata  in  the  present  suit,  which 
was  brought  in  the  Civil  Court,  and  in  which  the  question  of 
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liability  to  pay  the  share  of  the  annuity   was  in   issae.    See         1906 
Semi  Kiahori    v.    Baja  Bam   (1),  A8hraf-im-ni$$a  v.  AU       j^wimxj, 
AhToad  (2),  and  Inayat  AU  Khan  v.  MiMrad  AU  Khan  (3) ;  ^^ 

and  (5)  that  the  ultimate  dedsion  of  the  appeal  in  the  former  Axut 
suit  by  the  High  Oourt  was  immaterial^  inasmuch  as^  for  the 
operation  of  tiie  plea  of  res  jucUoatOf  the  competency  of  the 
original  Court  which  decided  the  former  suit  must  be  looked 
to  and  not  that  of  the  appellate  Court  in  which  the  suit  was 
ultimately  decided  on  appeal*  (See ^SAe&u  Rwt  v*  Bdiari 
Bout,  i4). 

In  order  10  see  whether  the  question  of  .^title  was  raised  in 
the  former  litigation^  I  examined  the  paper  book  of  S.  A.  No. 
872  of  1903,  with  the  following  result  :-- 

The  plainti£Fs  in  their  plaint  alleged  that  '^  the  plainti£fs' 
share  amouuted  to  Rs.  214*14-11  per  annum.''  The  defendants 
in  their  written  statement  admitited  that ''  according  to  the  village 
practice  the  plaintiffs  had  always  been  getting  Bs.  151-8-0  per 
annm  on  account  of  the  revenue  of  their  share/'  They  further 
added  that  the  defendants  always  offered  to  pay  Bs.  I6I-8-O1 
and  that  that  sum  might  be  awarded  to  the  plaintiffs.  The  issue 
ran  as  follows  :^*^^  Whether  the  annual  amount  of  revenue  was 
Bs.  214-14-11,  as  claimed  by  {.the  plaintifls^  or  Bs.  161-8-0  as 
alleged  by  the  defendants. '' 

The  first  Court  dismissed  the  claim,  considering  it  a  claim 
for  revenue.  The  plaintiffs  appealed  to  the  learned  District 
Judge,  who  decreed  the  appeal.    His^remarks  are :— > 

<'  Now  as  to  whether  the  appellants  are  entitled  to  the  amount 
admitted  in  the  written  statement,  the  pleader  for  Baja  Goyind 
Singh  contends  that  the  written  statement  was  a  piece  of 
foolishness  on  the  part  of  the  defendant's  karinda,  that  the 
defendants  never  admitted  that  the  plaintiff  was  entitled  to  a 
share  of  an  annuity,  and  that  the  admission  gives  the  plaintiff 
no  title.  Now  formal  pleas  in  a  written  statement  cannot  be 
evaded  by  saying  that  they  were  foolishly  made  by  an  agent. 
The  defendant  admitted  that  the  plaintiff  was  entitled  to  receive 
'  from  him  annually  Bs.  161-8-0  out  of  the  assigned  revenue  of 
the  share  in  question. 

(1)  (1903)  I.  L.  B.,  as  AU.,  468.       (8)  (1905)  I.  L.  B.,  27  All^  669. 
(S)  (1904)  I.  L.  E.  as  All.,  eOl.       (4)  (1908)  7  C.  L.  J.  {L,  470. 
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1908  '^AlthoQ^  that  amoant  baa  been  fixed  by  tbe  decision  of  tiie 

P^     "^      Court,  and    cannot  fluctuate    according    to  fluctuation  in    the 

Dam  revenue  of  the  share,  yet  plaintiff's  title  is  undoubtedly  based 

Akh'at        on -the  fact  that  his  predecessors  in  title  had    a  share  in  the 

BivQu.        estate.    The  sum  in  question  has  always  hitherto  been  dealt  with . 

by  the  Revenue  Court,  and  it  is  a  mere  quibble   to  say  that 

defendant  admitted   it  as  a  share  of  revenue  and  not  as  a  share 

of  an  annuity.    The  fact  remains  that  Covind  (Singh  admitted 

his  liability  to  pay  it  and  offered  to  pay  it." 

The  defendant?,  Baja  Govind  Singh  and  Kunwar  Akhay 
Singh,  appealed  to  this  Court,  and  a  Bench  of  this  Court,  of 
which  one  of  us  was  a  member,  dismissed  the  appeal  on  the  14th 
of  August  1905,  with  the  following  remarks: — '*It  is  char  on 
the  'findings  that  this  appeal  cannot  be  supported.  The 
defendant  appellant  admitted  his  liability  to  pay  Bs.  151-8-0. 
The  District  Judge  gave  a  decree  in  accordance  with  that  admis- 
sion, and  so  acted  within  his  right/' 

The  above  passages  leave  no  doubt  in  my  mind  that  in  the 
previous  litigation,  the  question  of  title  was  involved,  and  the 
liability  of  the  defendant  No.  1  to  pay  Ks.  151-8-0  a  year  to 
the  plaintiffs  was  decided  on  his  own  admission.  Such  being 
the  case,  the  judgment  of  this  Court,  dated  the  14th  August  1905, 
undoubtedly  operates  as  res  judicata,  notwithstanding  the  faot 
that  the  claim  in  the  present  litigation  is  for  a  different  set  of 
years* 

Chandi  Prasad  v.  Maharaja  Mahendra  Mahendra  Singk, 
(1)  is  an  authority  for  the  above  proposition.  The  root  of  the 
matter  between  the  parties,  whether  it  related  to  1306, 
1307  and  1308  faali,  or  to  1309, 1310  and  1311  FasU,  was  in 
both  cases  the  same,  and  the  liability  of  the  defendant  to  pay  to 
the  plaintiffs  the  share  of  the  annuity  amounting  to  Es.  151-8-0 
was  decided  in  the  former  suit. 

It  is,  however,  argued  for  the  respondent  that  the  original 
Court  which  determined  the  question  of  the  liability  of  the 
defendant  to  pay  Rs.  151-8-0  annually  was  the  Revenue  Court, 
And  its  decision  cannot  operate  as  r6S  jucJ^co^  in  the  present 
snit  instituted  in  the  Civil  Court.  » 

(1)  a^Ol)  I.  L.lBV,a4;AU..*U2. 
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There  is  no  force  in  the  argument.    The  former  suit  was  no 
doubt  instituted  in  the  Revenue  Court,  which  was  the  wrong*^ 
Court,  but  no  objection  was  takeu  to  such  institution,  and   the 
learned   District  Judge  proceeded  under    section    206    of  the 
North-Western  Provinces  Rent  Act,  which  runs  as  follows : — 

"In  all  suits  instituted  in  any  Civil  or  Revenue  Court  in 
which  an  appeal  lies  to  the  District  Judge  or  High  Court,  an 
objection  that  the  suit  was  instituted  in  the  wrong  Court  shall 
not  be  entertained  by  the  appellate  Court,  unless  such  objection 
was  taken  in  the  Court  of  first  instance,  but  the  Appellate  Court 
shall  dispose  of  the  appeal  as  if  the  suit  had  been  instituted  in 
the  right  Court.*' 

He  disposed  of  the  appeal  as  if  the  suit  hnd  been  instituted 
in  the  right  Court.  Under  such  circucnstances,  the  Revenue 
Court  must  be  deemed  to  be  the  Civil  Court,  and  the  decision  of 
the  Revenne  Court  on  the  question  of  title  must  be  held  to  be  the 
decision  of  the  Civil  Court.  Apart  from  the  provisions  of  section 
206  of  the  North- Western  Pi-ovinces  Rent  Act  (XII  of  1881), 
whenever  a  Revenue  Court  h^  the  power  of  directly  deciding  a 
question  of  title  that  Court  for  deciding  that  question  must  on 
principle  be  deemed  to  be  a  Civil  Court.  The  determination  of 
the  question  of  title  is  the  function  of  a  Civil  Court,  and  if  the 
Legislature  invests  a  Revenue  Court  with  the  power  of  directly 
deciding  the  question  of  title  in  certain  cases,  the  Revenue  Court 
in  those  cases  becomes  a  Civil  Court.  The  case  of  Salig  Dube  v. 
DeoJd  Dube  (I)  which  lays  down  that  when  a  Revenue  Court, 
under  section  199  of  the  Agra  Tenancy  Act,  decides  a  question 
of  title  against  a  tenant  is  barred  by  the  rule  of  res  judicata^ 
from  reojiening  the  question  of  title  in  a  Civil  Court,  is,  I 
think,  based  on  that  principle. 

The  cases  of  Bani  Kishori  v.  Raja  Ram  (2),  Aakraf-un-niaaa 
V.  AH  Ahmad  (3)  and  Inayat  All  Khan  v.  Murad  AU  Khan  (4) 
have  no  application  to  the  facts  of  the  present  case.  In  those 
cases  the  Revenue  Court,  under  section  206  of  the  N.-W.  P. 
Rent  Act  (XII  of  1881),  was  not  transformed  into  a  Civil  Court, 
nor  was  it  invested   with  the  power  of  directly   deciding   the 
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question  of  title.  Moreover,  the  question  of  title  was  not 
directly  in  isaue  in  the  Revenue  Court  in  those  cases.  Regarding 
the  case  of  Shebu  Baut  y.  Behari  Raut,  it  is  suffident  to  remark 
that  it  lays  down  a  correct  rule  of  law,  but  has  no  application  to 
the  case  before  us,  in  which  the  original  Court  of  Revenue,  by 
the  provisions  of  section  206  of  the  old  Rent  Act,  is  deemed 
to  be  a  Civil  Court. 

For  the  above  reasons,  I  would  hold  that  the  judgment 
of  this  Court,  dated  the  14th  August  1905,  in  S.  A.  No.  872  of 
1903,  operates  as  rea  jiAdicata,  and  would  allow  the  appeal  and 
set  aside  the  decrees  of  the  Courts  below  and  decree  the  plain- 
tiff's claim  with  costs. 

Stanley,  C.  J.— I  concur  in  the  proposed  order. 

By  the  Codbt.— The  order  of  the  Court  is  that  this  appeal 
be  allowed,  the  decrees  of  the  Courts  below- be  set  aside,  and 
the  plaintiffs'  claim  be  decreed  with  .costs. 

Appeal  decreed. 


Before  Mr.  Justice  Banerji  and  Mr,  Justice  Bieharde. 
BITHAL  DAS  akd  othibs  (Dborbb-holdies)  9  JAMNA  PRASAD  AirDOTHns. 

(JuDaiCBKT-DBBTOBS)  * 

S»eoution  of  decree '^Refund  of  mone$  realized  in  emecmiim  of  a  decree 

aftenoardt   reversed  in   appeal^Limiiaiion— 'Execution    of  deerBe 

stayed  hy  injunction— Procedure, 

On  the  7th   October  1901  so  ex  parte  decree  on  a  mortgage  was  paiied  in 

fayonr  of  the  appellants.    Before,  however,  the  decree  was  made  the  appellants 

had  obtained  an  in  janction  restraining  the  respondenti  from  realiiing  certain 

money  deposited  in  Court  to  their  credit.    After  this  decree  was  passed,  the 

appellants  withdrew  out  of  this  amoant   Rs.  19,041.    The  decree  waa   set 

aside  on  the  9th  July  1904.    Tb?  suit  was  retried;  and  on  the  l7th  September 

1904  the  Court  uf  first  inst%noe  made  a  decree   in  faronr   of  plaintiifs  for 

Rs.  17,711 -7-0.    This  decree  was  affirmed  by  the  High  Court  on  the    18th 

December  1906.    On  the  l7th  September  19(i7,  the  respondents  applied  for  a 

refund  of  the  difference  (^s.  1,804}  between  the  sum  realiied  by  the  plaintiffs 

and  the  sum  finally  decreed. 

Beld  (1)  that  the  plaintiffs  were  af  liberty  to  proceed  either  by  application 
or  by  enW,— Shaman  Turshad  Boy  Chotodery  ▼.  Surro  Purshad  Boy  Ckow 
dery  {I),  Collector  of  Meerut  r.  Kalka\Prasad  (2)  %nd  Shiam  Sundar  Lai  ▼. 
Kaisar  Zamani  Beyam  (8)  referred  to ;  and   (2)  that   the  application   was 

*First  Appeal  No,  45  of  1908,  from  a  decree  of  Sheo  Prasad,  Subordinate  Judge 
of  Agra,  dated  the  29th  of  January  1908. 

(1)  (1866)  10  Moo.  I.  A.,  208.        (2>  (1906)  I.  L.  R.,  28  fOL,  666. 
(8)  (1906)  I.  L.  R.,  29  AH^  143. 
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not   barred  by  limitation.     SarUh  Chandra  SAaha  v.  Chandra  Jiohan  Da# 
(1)  diitingnished. 

The  facts  of  this  case  are  as  follows : — 

On  the  7th  of  October  1901  an  ex  parte  decree  on  a  mortgage 
was  passed  in  favour  of  the  appellants.  Before,  however,  the 
decree  was  madei  the  appellants  had  obtained  an  injunction 
under  section  492  of  the  Code  of  Civil  Procedure  restraining  the 
respondents  from  realizing  certain  money  deposited  in  Court  to 
their  credit.  After  the  passing  of  the  ex  pa/rte  decree  the  appel- 
lants withdrew  from  Court  Bs.  19^041  out  of  the  sum  mentioned 
above  in  satisfaction  of  their  decree.  The  decree^  however,  was 
set  aside  on  an  application  made  by  the  respondents  under  sec- 
tion 108  of  the  Code  of  Civil  Procedure  on  the  9th  of  July  1904  ; 
the  suit  was  retried ;  and  on  the  17th  of  September  1904  the 
-  Court  of  first  instance  made  a  decree  ill  favour  of  the  plaintiffs 
for  Rs.  17,711-7-0.  This  decree  was  aflSrmed  by  the  High  Court 
on  the  18th  of  December  1906.  On  the  17th  of  September 
1907  the  respondents  made  an  application  to  the  Court  for  refund 
\f)  them  of  Bs.  1^804^  being  the  difference  between  the  amount 
realized  by  the  decree-holders  and  the  amount  subsequently 
decreed  by  the  Courb  together  with  interest  and  costs.  The 
Court  below  (Subordinate  Judge  of  Agra)  granted  the  applica- 
tion. 

The  decree-holders  thereupon  appealed  to  the  High  Court. 

Babu  Jogindro  Nath  Chaudhri,  for  the  appellants. 

Babu  8ital  Prasad  Ohose,  for  the  respondents. 

Bahebji  and  Biohabbs,  JJ.— The  facts  out  of  which  this 
appecd  arises  are  these  :«— On  the  7th  of  October  1901  an  ex  parte 
decree  on  a  mortgage  was  passed  in  &vour  of  the  appellants. 
Before,  however,  the  decree  was  made,  the  appellants  had  obtain- 
ed an  injunction  under  section  492  of  the  Code  of  Civil  Proce- 
dure restraining  the  respondents  from  realizing  certain  money 
deposited  in  Court  to  their  credit.  After  the  passing  of  the  ex 
pa/rte  decree  the  appellants  withdrew  from  Court  Bs.  19,041 
out  of  the  sum  mentioned  above  in  satisfaction  of  their  decree. 
The  decree,  however,  was  set  aside  on  an  application  made  by 
the  respondents  under  section  108  of  the  Code  of  Civil  Proce- 
dure on  the  9th  of  July  1904.  The  suit  was  retried;  and  on  the 
(1)  (1900)  U  L.  K,  28  Cdlc«,  118. 
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1908  17th  of  September  1904  the  Court  of    first    instance   made  a 

"bithal""   decree   in   favour  of  the    plaintiffs  for  Rs.  17,711-7-0.     This 

^^®  decree  was  affirmed  by  the  Hi^h  Court  on  the  18th  of  December 

JAMKA  1906.  On  the  17th  of  September  1907  the  respondents  made  an 
application  to  the  Court  for  refund  to  them  of  Rs.  1,804,  being 
the  difference  between  the  amount  realized  by  the  decree-holders 
and  the  amount  subsequently  decreed  by  the  Court,  together 
with  interest  and  costs.  The  Court  below  has  granted  the 
application.     Hence  this  appeal. 

Two  contentions  have  been  urged  before  us— (1)  that  the 
remedy  of  the  respondent  was  a  suit  and  not  an  application,  and 
(2)  that  the  application  is  time-barred. 

As  regards  the  first  point  we  think  that  the  respondents  were 
competent  to  make  an  application  for  the  refund  of  the  money. 
The  decree  originally  passed  was  superseded  by  the  subsequent 
decree  made  in  1904.  As  observed  by  their  Lor^lships  of  the 
Privy  Council  in  Shama  Purshad  Roy  Ghowdery  v.  Hwro 
Purahad  Roy  Ghowdery  (1),  *^  if  it  (the  decree)  has  been  so 
reversed  or  superseded,  the  money  recovered  under  it  ought 
certainly  to  be  refunded,  and  as  their  Lordships  conceive, is  reco- 
verable either  by  summary  process  or  by  a  new  suit  or  action.'' 
The  respondents  were  therefore  entitled  to  apply  for  a  refund 
of  the  money  and  were  not  bound  to  bring  a  separate  suit. 
That  they  are  entitled  to  the  money  can  admit  of  no  doubt, 
and  the  only  question  is  as  to  the  form  of  the  remedy  to  which 
they  must  resort  for  obtaining  relief.  The  principle  of  the 
rulings  of  this  Court  in  the  oases  of  The  Collector  of  Meervi  v. 
Kalka  Prasad  (2)  and  Shiam  Sundar  Lai  v.  Kaisar  Zamani 
Begam  (3)  applies  to  this  case. 

As  to  the  question  of  limitation,  the  respondents  did  not 
become  entitled  to  the  money  until  the  decree  of  the  17th  of 
September  1904  was  passed.  It  is  true  that  on  the  ex  parte 
decree  passed  on  the  7th  of  October  1901  being  set  aside  they 
might  have  applied  to  the  Court  to  direct  the  appellants  to  refund 
the  sum  of  Rs.  19,041  which  they  had  withdrawn  from  the  Court 
in  pursuance  of  that  decree,  but  as  an  injunction  had  been  issued 
restraining  them  from  withdrawing  the  money  until  the  final 

(1)  (1865)  10  Moo.  I.  A.,  203.        (2)  (1906)  I.  L.  B.  28  All.,  666. 
(3)  (1906)  I.  L.  R.  29  All.,  143. 
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deoision  of  the  suit  they  could  not  apply  for  payment  of  the  amount 
to  them  either  by  the  Court  or  by  the  appellants.  This  distin- 
guishes the  present  case  from  the  case  of  Hariah  Chandra  8haha 
V.  Chandra  Mohan  Daaa  (1).  Upon  the  ex  parte  decree  being 
set  aside  the  parties  were  relegated  to  the  position  in  which  they 
were  before  the  decree  was  made.  Therefore  the  injunction 
which  had  been  issued  to  the  respondents  uuder  section  492 
revived  and  remained  in  full  force,  and  the  respondents  could  not 
have  asked  for  payment  of  the  money.  As  we  have  said  above, 
it  was  only  when  the  suit  was  finally  decided  and  the  decree  was 
made  for  a  smaller  sum  than  that  which  the  appellants  had  taken 
from  the  Court  that  the  respondents'  right|to  a  ref  uud  accrued. 
As  their  application  for  a  refund  was  made  within  three  years 
of  that  date,  the  application    is  not  time-barred.    We  dismiss 

the  appeal  with  costs. 

Appeal  diemieeed. 

FULL  BENCH. 
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£$/or$  Mr.  Jnatiot  Ban€rj%,'Mr.  J%9iie9  Aikman  and  Mr,  Ju9iici 
Karamat  Smsain, 
VMAK  KUNWABI  (Divhtdavt)  «.  JABBAKDHAN 
(PcAlHTin)  AVD  BAM  BAJI  KUNWABI  (DnivDAirT).  * 
OMl  Froe$dmr0  Cod;  §§oium9  662, 688  (28)— £eMaM<^^|]>p«a|  from  ordsr  of 
rtmand  filed  aftf  deeiHon  of  suit  im  €iecordane$  tkernriih. 
E$ld  that  the  f»ot  that  the  lait  hai  been  decided  by  the  Court  of  flrit  in- 
•tanoe  in  compliance  with  an  order  of  remand  made.under  aeetion  6S2  of  the 
Code  of  Ciril  Procedure  ii  no  bar  to  the  filing  of  an  appeal  from  the'order  of 
remand  or  to  the  hearing  of  moh  an  appeaL    Balm  Lai  r.    Ram  Kali   (2) 
followed.    Saliff  Bam  r,  BriJ  Bikn  (8)  OTcrraled.    Bameehar  8imgh  r.  8h$o 
Dim  Sinffh  (4),  Skeo  ITath  Singh  r.  Bam  Dim  Singh  (6)  and  Jatiaga  ValUf  Tsa 
Company  r.  Chera  T$a  Companff  (6)  referred  to.  Madha  Sudan  Sen  r,  Kdmii^ 
Kania  Sen  (7)  dissented  from. 

This  was  an  appeal  in  a  pre-emption  suit.  The  court  of 
first  instance  (Munsif  of  Basti)  dismissed  the  suit  on  the  80th 
of  April  1906,  but  the  lower  appellate,  court"  (officiating  Subordi- 
nate Judge  of  Gorakhpur)  reversed  this  decision,  and,  on  the 27th 

•  First  Appeal  No.  69  of  1907,  from  an  order  of  Banke  Bihari  LaL  Subordi* 
nate  Judge  of  Oorakhpar,  dated  the  27th  of  March  1907. 


(1)  (1900)  I.  L.  B.,  28  Calo.,  118. 


(4)  (1889)  I.  L.  B.,  12  AU..  510. 

(19a7)X  L.  K  «  AIi;  659.  fc^  W  'i^.«&%. 

(7)  (1906)  I. L. B., Mtfali,  1028.  ' 
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of  March  1907,  remanded  the  case  to  the  first  court  under  sec- 
tion 562  of  the  Code  of  Civil  Procedure.  From  this  order  the 
present  appeal  was  preferred  by  the  defendant  vendee  on  the 
29th  of  June  1907.  Meanwhile,  however,  the  court  of  first 
instance  bad  carried  out  the  order  of  remand  and  had  decreed 
the  plaintiff's  claim  on  the  20fch  of  May  1907.  When  the  appeal 
came  on  for  hearing  a  preliminary  objection  was  raised  to  the 
efi^ect  that  the  order  of  remand  having  been  carried  out  before 
the  appeal  was  filed,  the  appeal  could  not  be  entertained.  In 
view  of  a  conflict  of  authority  on  the  point  thus  raised  the  appeal 
was  referred  to  a  Full  Bench. 

Dr.  Satiah  Chandra  Banerji  (for  Babu  Jogind/ro  Nath 
Oho/udhri),  in  support  of  the  preliminary  objection  argued  that 
two  remedies  were  open  to  the  appellant ;  either  she  could  file 
an  appeal  from  the  order  of  remand,  or  she  could  impeach  it 
under  section  691  of  the  Code  of  Civil  Procedure  in  an  appeal 
from  the  final  decree  in  the  suit.  The  uniform  practice  of  the 
Court  at  one  time  was  not  to  entertain  appeals  similar  to  the 
present.  On  this  question  of  practice  Prag  Lai  v.  Bn^gUvhar 
DaB  (1),  /Jbram-i*n-ni«sa  v.  MiAhamymad  Waair  (2),  Karari  Mai 
V.  Sahodra  (3),  Salig  Ram  v.  Brij  BUas  (4),  and  Oulzari  Mai 
V.  Ka/rim-un-nisBa  (5)  were  referred  to. 

The  principle  which  should  be  applied  is  that  where  the  final 
decree  in  the  cause  has  been  made  no  separate  appeal  should  be 
entertained  against  a  prior  interlocutory  order,  Madhu  Sudmn 
Sen  V.  Kamini  Kanta  Sen  (6).  The  decision  in  Sfc^o  Nath 
Singh  v.  Bam'Din  Singh  (7)  also  supports  this  contention.  If 
there  is  no  ground  for  appeal  against  the  final  decree  on  the 
merits,  the  interlocutory  order  of  remand  cannot  be  impugned. 
This  shows  that  a  bad  order  of  remand  is  not  necessarily  ult7*a 
vwea ;  if  it  were,  then  all  subsequent  proceedings  would  be 
uUra  vires  and  the  final  decree  could  be  challenged  as  made 
without  jurisdiction.  In  Rameshwr  Singh  v.  Sheo  Din  Bin^h 
(8)  the  order  of  remand  was,  in  view  of  the  provisions  of 
section  664  of  the  Code  of  Civil  Procedure,  held  to  have  been 

(6)  Weekly  NoUr,  190S,p.  76. 


(1)  Weekly  Notei.  1881,  p.  174. 

(tl  Weakly  Notee,  1882,  p.  68.  (6)  (1906) 'I.  L.  B.,  82  Cilc.  IC 

(8)  Weekly  Notee,  1884,  p.  6.  (7)  (1896)  I.  L.  Jt.,- 18  AU.^19. 

(4)  I.  L.  B^  29  AU.,  660.  (8)  (1889)  I.  L/TBL,  t2  AH;  610 
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made  withoat  jnrisdiotioD.    But  here  no  queBtdon  of  jurisdiction         1909 
arises.    The  Court  had  jurisdiction  to    decide  whether    the        ^ 
wa-jib-al-arz  applied,  and  if  it  did  take  an  erroneous  view  of  the     Xitvwabi 
law  or  of  the  f acts,  the  order  made  could  in  no  sense  be  termed      juaav. 
ukera  virea—Malharjwi  v.  iViwAari  (1).  There  was  no  inherent        ^*^* 
absence  of  jurisdiction  in  the  lower  court  to  deal  with  the 
appeal  before  it,  and  section  678  of  the  Code  would  cover  the 
case.    Ledgard  v.  Bull  (2)  and  MoJiesh  Ohamdra  Das  v.  JamvT'' 
ud'dm  MoUah  (3)  were  referred  to. 

Babu  Surendra  NaOi  Sen,  for  Babu  Dwgct  Oharan  Banerji, 
for  the  appellant. 

The  Code  of  Civil  Procedure  gives  two  remedieS|  no  doubt| 
bat  these  are  neither  co-extensive  nor  alternative.  The  ri^t 
of  appeal  given  by  section  691  of  the  Code  is  weak  and  doubt- 
ful ;  the  question  cannot  be  raised  in  first  appeal  to  the  lower 
court,  and  it  cannot  be  raised  even  in  second  appeal  where  the 
final  decree,  by  reason  of  findings  of  fact  or  otherwise,  cannot 
be  challenged  on  the  merits.  Section  688  of  the  Code  is  not 
controlled  by  section  686. 

Thus  the  decree  in  a  Small  Cause  Court  is  not  open  to 
appeal,  but  an  order  of  remand  is.  See  Collector  of  Bijnor  v. 
Jafanr  AH  Khan  (4).  The  new  Code  contains  an  express 
provision  (see  section  105,  clause  2)  which  to  some  extent 
purports  to  modify  the  existing  law.  But  neither  in  the  new 
Code  nor  in  the  old  is  there  anything  to  show  that  the  in* 
tention  of  the  Legislature  is  that  where  an  order  of  remand 
has  been  carried  out  the  party  aggrieved  cannot  file  an 
appeal  sgainst  that  order.  Upon  the  question  of  jurisdiction 
reference  was  made  to  Dhan  Singh  v.  Bawint  Sii^h(B). 
In  Salig  Bam  v.  Brij  Bilaa  (6)  it  was  assumed  that  the  decree 
passed  after  a  remand  cannot  be  touched  even  though  the  order 
of  remand  be  set  aside.  But,  if  the  order  of  remand  is  a 
bad  order,  it  is  submitted  that  all  proceedings  in  the  suit,  in* 
eluding  the  decree,  subsequent  to  iuch  order  will  necessarily 
be  void. 

The  following  cases]were  referred  to : — 

(1)  (1900)  I.  L.  B^  86  Bom.,  887.    (4)  (1880)  I.  L.  B.,  8  IIL.  18. 

8)  (1886)  L  L.  B.,  9  AXL,  191.        (6)  (1886;  I.  L.  B.,  8  AU^  519. 
)  (1900>  L  L.  B^  88  C^^  82i.    (6)  (1907)  L  L.  B.,  89  AIL,  660, 
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Jarbandha/n  Singh  v.  Nahchhed  Singh  (1),  OAecbx  £a{  v. 
JSaduZZaA  (2),  Bameshw  Singh  v.  Sfeeo  Din  Sirij^A  (3),  Mahgu 
Kuar  V.  Faujdar  Kuar  (4),  £a6u  ial  v.  JSam  Kali  (5)  and 
Jatinga    VaUey    Tea  Company  v.  C^ra   Tea  Company  (6). 

Dr.  Satiah  Chandra  Banerji  replied. 

Banebji^  Axeman  and  Eabamat  Husain,  JJ. — This  is  an 
appeal  from  an  order  of  remand  made  under  section  662  of  the 
Code  of  Civil  Procedure  in  a  suit  for  pre-emption. 

The  Court  of  first  instance  dismissed  the  suit  on  the  30th  of 
April  1906,  but  the  lower  appellate  Court  set  aside  the  decree  of 
that  Court  and  remanded  the  case  on  the  27th  of  March  1907. 
From  this  order  the  present  appeal  was  preferred  on  the  29th  of 
June  1907.  Before,  however,  the  appeal  was  filed,  the  Court  of 
fii*st  instance  had  carried  out  the  order  of  remand  and  decreed  the 
claim  on  phe  20th  of  Maj  1907.  Hence  it  is  contended  on  behalf 
of  the  respondents  that  the  appeal  cannot  be  entertained.  As 
the  ruUngs  on  the  point  are  conflicting,  the  case  has  been  referred 
to  a  Full  Bench. 

The  first  question  we  have  to  determine  is  whether  an  appeal 
lies  from  an  order  of  remand  passed  under  section  562  of  tiie 
Code  of  Civil  Procedure,  if  before  the  filing  of  the  appeal  the  suit 
has  been  decided  in  compliance  with  the  order  of  remand.  In 
our  judgment  the  question  must  be  answered  in  the  aflBrmative. 
A  part/  aggrieved  by  an  order  of  remand  has,  under  section  588, 
clause  (28),  of  the  Code  of  Civil  Procedure,  a  right  of  appeal  firom 
the  order,  and  the  period  of  limioation  for  such  an  appeal  is 
ninety  days  under  art.  166  of  the  second  schedule  to  the  Indian 
Limitation  Act.  Unless,  therefore,  the  law  has  imposed  a  res- 
triction on  this  right,  an  appeal  is  maintainable  if  it  is  filed  within 
the  prescribed  period  of  limitation.  We  are  not  aware  of  any 
such  restriction,  and  none  has  been  brought  to  our  notice.  The 
learned  advocate  for  the  respondent  contends  that  where  a  party 
has  two  alternative  remedies  and  he  avails  himself  of  one  of  them 
he  cannot  resort  to  the  other,  and  that  as  the  appellant  has  allowed 
^e  remand  order  to  be  carried  out  his  remedy  is  an  i^peal  from 
she  ultimate  decree  in  the  case,  in  which  he  can  question  the 


(1)  WeeUv  Kotes,  1887,  p.  224. 
a)  (1888)  L;L.  E.,  11  All..  86. 
(1888)  JLJi.  B^  U  AIL,  510. 


(4)  Weekly  Notei,  1891^  p.  105. 

(5)  Weekly  Notei,  1891,  p.  187. 
(5)  We«kly^Not«f,  IM,  p.  ». 
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yalidity  of  the  order  of  remand.  This  argameot  is  in  our  judg- 
ment fallacious.  If  after  the  order  of  remand  the  case  is  tried 
by  the  Court  of  first  iDstance^  it  is  so  tried  not  at  the  instance  of 
the  party  who  is  prejudiced  by  the  order  of  remand,  but  in  com- 
pliance with  that  order.  It  is  not  in  the  power  of  that  party  to 
prevent  a  trial,  and  it  cannot  be  said  that  in  allowing  the  case  to 
be  tried  he  resorts  to  an  alternative  remedy  in  respect  of  the  order 
of  remand.  It  is  true  that,  if  he  can  appeal  to  the  High  Court 
from  the  final  decree  made  in  the  case  by  the  bwer  appellate 
Court,  he  may,  as  held  byjthe  Full  Bench  in  Bameahur  Singh  v. 
8heo  Din  Singh  (1)  question  the  l^ality  aud  correctness  of  the 
order  of  remand,  but  in  such  an  appeal  the  propriety  of  the  order 
of  remand  cannot  be  made  the  sole  ground  of  appeal.  This 
was  so  held  in  Sheo  Naih  Singh  v.  i2am  Din  Singh  (2).  Unless, 
therefore,  he  has  a  substantive  ground  of  appeal  to  the  High 
Court,  he  would  have  no  remedy  against  the  order  of  remand.  The 
doctrine  of  election  of  remedies  seems  to  us  to  have  no  applioa* 
tion. 

It  is  next.urged  that,  even  if  the  present  appeal  from  the 
order  of  remand  be  entertained,  the  decision  in  the  appeal  will 
be  of  no  avail  to  the  appellant  as  the  decree  passed  by  the  Court 
of  first  instance  in  compliance  with  the  order  of  remand  would 
still  remain  a  valid  decree.  This  appears  to  be  the  foundation 
of  the  decision  of  a  Bench  of  this  Court  in  Salig  Bam  v.  Brij 
BHaa  (3).  With  great  deference,  we  are  unable  to  agree  with  the 
learned  Judges  who  decided  that  case.  After  the  Court  of  first 
instance  had  once  decided  the  case,  it  ceased  to  have  any  juris- 
diction to  hear  it  again  except  on  review  of  judgment.  Its  juris- 
diction to  hear  it  a  second  time  was  derived  solely  from  the  order 
of  remand.  If  that  order  was  erroneous  and  is  set  aside,  every- 
thing done  in  pursuance  of  the  order  must  fall  to  the  ground  and 
be  of  no  effect.  We  are  in  full  accord  with  the  following 
observations  of  Field,  J.,  in  Jatinga  VaUey  Tea  Co.^  Ld,,  v. 
Chera  Tea  Co.,  Ld.,  (4),  which  were  approved  of  by  Edge,  C.  J., 
in  Bameahur  Singh  v.  Sheo  Din  Singh  (5).  Field,  J.,  said  :— 
'<  It  has  been  contended  before  us  that  the  appeal  ought  not 
be  heard.    It  is  said  that  after  the  remand  order  the  Munsif 

(I)  (18S9)  U  L.  R.,  12  AU..  5L0.         (S)  (1907)  I.  L.  B..  39  AIL,  05  0. 
1895)  I.  L.  B.,  IS  AIL,  19.  (4)  (1833)  I.  L.  E.,  12,Cilo..  45. 

(6)(1889}I.L.B.,UAU..  510. 
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proceeded  to  make  a  final  decree  and  the  existence  of  that  final 
decree  is  a  bar  to  ttie  hearing  of  the  appeal  against  the  order  of 
remand.  We  are  unable  to  concur  in  this  contention.  The  Uw, 
sub-section  (28)  of  section  588  of  the  Code  of  Civil  Procedure, 
expressly  gives  an  appeal  c^inst  an  order  under  section  662 
remanding  a  case.  That  provision  is  not  in  any  way  qualified. 
The  Code  does  not  say  that  there  shall  be  an  i^peal  only  if  the 
case  has  not  been  finally  determined  in  the  Court  of  first  instance 
before  that  appeal  is  preferred  or  comes  on  for  hearing.  We 
cannot  therefore  import  into  the  Code  a  provision  which  does 
not  there  exist.  The  Munsif's  jurisdiction  to  hear  the  case  upon 
remand  depended  upon  the  remand  order.  If  the  remand  order 
were  badly  made^  the  decree^  and  indeed  all  the  prooeedings 
tnken  under  the  remand  order  are  null  and  void.^^  In  his  judg- 
ment in  Rameshur  Singh  v.  Sheo  Din  Singh^  Edge^  C.J.,  after 
quoting  the  above  passage,  said  : — '^  I  agree  with  every  word  in 
the  passage  which  I  have  just  quoted."  The  other  learned  Judges 
apparently  agreed  with  him.  Mahmood,  J.,  referring  to  a  practice 
prevailing  in  this  Court  under  which  the  Court  declined  to  try  an 
appeal  from  an  order  of  remand  under  section  562  on  the  ground 
that  the  remand  order  had  in  the  meantime  been  carried  oat, 
observed  : — "  I  think  I  must)  say,  after  what  the  learned  Chief 
Justice  has  said  in  his  judgment  in  this  case,  that  such  a  practice 
was  erroneous."  The  learned  Judge  apparently  referred  to  the 
rulings  reported  in  the  Weekly  Notes,  1881,  p.  211,  Weekly 
Notes,  1882,  p.  53,  and  Weekly  Notes,  1884,  p.  5,  to  which  the 
learned  advocate  for  the  respondents  has  invited  our  attention. 
It  appears  to  us  that  in  the  opinion  of  the  learned  judges  who  decid- 
ed the  Full  Bench  case  of  Rameahwr  8i7igh  v.  Sheo  Din  the  &ct 
of  a  remand  order  having  been  carried  into  effect  before  the  filing 
of  an  appeal  from  that  order  or  before  the  decidon  of  an  appeal 
preferred  from  that  order  would  not  preclude  the  Court  from 
entertaining  the  appeal.  The  case  of  Jatinga  Valley  Tea  Co.,  Ld.j 
V.  Ohera  Tea  Co.,  Ld.,  referred  to  above  was  distinguished  in 
Madhu  Svdan  Sen  v.  Kamini  Kanta  Sen  (1)  on  the  ground 
that  the  appeal  in  that  case  had  been  filed  before  the  remand 
order  was  carried  into  effect.    We  fail,  however,  to  see  how  the 

(1)  (1906)  I.  L.  B.,  82  Calc,  1028. 
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fact  of  the  remand  order  having  been  complied  with  can  make 
any  difference  in  principle  apon  the  question  before  us.  In  the 
cai^e    last    mentioned  the  learned  Giief  Justice^  Sir  Francis 
Maclean^  said  :•— ''  If  a  party  desire  to  avial  himself  of  the  priv- 
ilege conferred  by  section  588  in  relation  to  an  order  of  remand 
he  onght  to  do  so  before  the  final  disposal  of  the  suit.  He  cannot 
be  permitted  to  wait  until  after  the  final  disposal  of  the  soit." 
As  we  have  pointed  out  above,  section  588,  clause  (28),  gives  a 
right  of  appeal   from  an  order  of  remand  to|be  exercised  within 
the  period  of  limitation  prescribed  for  such  an  appeal.  To  impose 
any  other  limitation  or  restrictiou  on  the  right  of  appeal  would 
be,  to  use  the  words  of  Field,  J.,  *'  to  import  into  the  Code  a 
provision  which  does  not  there  exist/'     It  often  happens  that  an 
order  of  remand  is  carried  out  before  the  expiry  of  the  period  of 
limitation  for  the  filing  of  an  appeal.  If  the  restriction  contended 
for  be  imposed  on  the  right  of  appeal,  the  party  affected  by  the 
remand  order  may  in  manyl  cases]  be  without  a  remedy.     He 
may  not  have  any  ground  for  appealing'against  the  final  decree, 
and  he  cannot,  according  to  the  rulings  of  this  Court,  appeal  only 
on  the  ground  that  the  remand  order  was  erroneous.     In  our 
judgment  the  fact  that  the  suit  has  been  decided  by  the  Court  of 
first  instance  in  compliance  with  an  order  of  remand  made  under 
section  562  of  the  Code  of  Civil  Procedure  is  no  bar  to  the  filing 
of  an  appeal  from  the  order  of  remand  or  to  the  hearing  of  such 
an  appeal,  and  we  agree  with  the  ruling  in  Babu  Lai  v.  iZom 
KaK  (1). 

Turning  now  to  the  merits  of  the  case,  we  are  of  opinion  that 
this  appeal  must  prevail.  The  plaintiff's  claim  for  pre-emption 
is  based  on  custom  as  recorded  in  the  wajib-ul-arz.  According 
to  that  document,  as  we  read  it,  the  custom  mentioned  in  it  pre* 
vails  among  members  of  the  co-parcenary  body.  The  property 
sold  is  what  is  called  arasfidari  land.  It  does  not  clearly  appear 
what  the  nature  of  arasfidari  lands  is.  But,  after  referring  to 
various  settlement  reports,  we  find  that  arazidara  are  not 
members  of  the  co-parcenary  body.  The  rule  of  pre-emption 
which  applies  to  co-parceners  is  not  therefore  applicable  to  them 
and  the  plainliff^s  claim  must  fail. 

(I)  Weekly  Notes.,  1906,  p.,  28. 
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We  accordingly  allowithe  appeal,  set  aside  the  order  of  the 

Court  below,  and  restore  the  decree  of  the  Court  of  first  inst- 

KuvwABZ      ance.    The  appellant  will  have  his  costs  here  and  in  the  Coort 

Appeal  decreed* 
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Before  I£r.  Jmiiee  Biehardt  amdiMf.  J—tiee  Griffin. 

C.E    GBST,  OFFICIAL  ASSIGNEE,  (Applioavt  )«.  HAZARI  LAL 

(Dboibb-holoib).* 

Civil  Proetdmn  Code,  oeetion  24i  -Official  Aeii^neo^ DisalUm<me€  of  claim. 

of  Official  A§9igmc$  to  have  proceeds  ofeale  i»  egeouHon  of  door co  agdm^ 

insolvent  jndjment  debtor  paid  to  him'- Appeal, 

Held  that,  the  Official  Aisignee  not  being  the  repretentatire  of  an  iniol- 
Tont  jadgment*debtor,  no  appeal  would  lie  againat  the  diaaUowanoe  of  hit 
claim  to  have  the  proceedi  of  a  tale  in  ezeeation  of  a  decree  againtt  aa 
into! Tent  judgment-debtor  paid  otct  to  him.  Kaehi  Fraead  t.  Miller  0)$ 
Sardarmal  r.  Aramvayal  Sahhapmthff  (2)  and  Chandmull  r.  Borneo  8o<mderf 
Doeeee  (8)  referred  to. 

The  facts  oat  of  which  this  appeal  arose  were  as  fol- 
lows:— 

One  Hazari  Lai  obtained  a  decree  against  Dhani  Bam  and 

his  son,  Lachmi  Narain  on  the  2nd  of  May  1907.    In  execation 

of  this  decree,  property  belonging  to  the  jadgment-debtors  was 

sold  on  the  27th  and  28th  May  1907.    The  judgment-debtorB 

were  declared  insolvent  by  the  Calcutta  High  Court  and  vesting 

orders  in  respect  of  their  property  were  passed  in  the  case  of 

Dhani   Bam   on  the  17th  May   1907  and  in  the  case  of  Lacfami 

Narain  on  the    29th    May    1907.    The  insolvents'  schedules 

were  not  filed  until  the  7th  April  1908.    The  appellant^  who  is 

the  Official  Assignee,  applied  to  the  Court  below  for  payment  to 

him  of  the  proceeds  of  the  sale.    The  Court  below  (Subordinate 

Judge    of  Cawnpore)    relying   on  the  ruling  in   the    case  of 

Kaehi  Prasad  v.  Miller  (4)  refused  the  application. 

The  Official  Assignee  thereupon  appealed  to  the  High  Court. 
^  —^—^.^^^ 

*  Firit  Appeal  Ko.  257  of  1907,  from  a  decree  of  Oirdhari  Lai,  Su^ 
ordinate  Jadge  of  Cawnpore,  dated  the  6th  of  Angaat  1907. 


W  (???5)  I.  L.B.,7  AH.  762. 


(1896)  l!  L.  B^  21  Bom.,  206. 


(8)  (1894)  I.  L.  B.,  22  Calc.  269. 
(4)  (1885)  L  L.  B.,  7  All.,  762, 
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Munshi  Oulzari  Lai  and  Babu  Satya  Ohand/ra  Mukerji,  for 
the  appellant. 

Pandit  Moti  Lai  Nehru,  for  the  respondent. 

KiOfli.BDS  and  Gbiffin^  JJ.— The  respondent  decree- holder 
obtained  a  decree  against  Dhani  Bam  and  his  |son^  Laohmi  Na« 
rain  on  the  2nd  of  May  1907.  In  execution  of  bis  decreoi  pro« 
perty  belonging  to  the  judgment-debtors  was  sold  on  the  27th 
and  the  28th  May  1907.  The  judgment-debtors  were  declared 
insolvent  by  the  Calcutta  High  Court  and  vesting  orders  in  res- 
pect of  their  property  were  passed  in  the  case  of  Dhani  Bam  on 
the  17th  May  1907  and  in  the  case  of  Lacbmi  (^arain  on  the  29tb 
May  1907.  The  insolvents'  schedules  were  not  filed  until  t|}e 
7th  April  1908.  The  [appellant^  who  is  the  Official  Assignee, 
applied  to  the  Court  below  for  payment  to  him  of  the  proceeds 
of  the  sale.  The  Court  below  relying  on  the  ruling  of  this  Court 
in  Kashi  Prasad  v.  Miller(l)  refused  the  application. 

The  Official  Assignee  comes  here  in  appeal.  An  objection  is 
taken  that  no  appeal  lies,  on  the  ground  that  he  is  not  the  repre- 
sentative of  the  Judgment-debtors  within  the  meaning  of  section 
244  of  the  Code  of  Civil  Procedure  and  that  this  application  does 
not  relate  to  the  execution,  discharge  or  satisfaction  of  the  decree 
and  consequently  no  appeal  lies. 

The  decision  cited  above  is  clearly  in  favour  of  this  objection. 
That  decision  Has  never,  been  overruled  by  this  Court,  and  has 
been  followed  in  the  ease  of  Sardarmal  v.  Aranvayal  SabJia^ 
pathy  (2)  and  Chandmull  v.  Ranee  Soondery  Dosaee  (3).  With 
reference  to  these  authorities  we  must  sustain  the  objection  and 
hold  that  no  appeal  lies*  The  result  is  we  dismiss  this  appeal 
with  costs. 

.  Appeal  diemiised. 

(1)  (1386)  I.  L.  B..  7  AU.,  762.        (S)  1(896)  I.  L.  R.,  91  Bom.,  206. 
(8)  (1894)  I.  L.  R.,  &  Calc,  269. 
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ig^  B$for0  Mr.  Jmitio$  Biekardi  and  Mr,  Ju9tic9  Kmramai  Euiain* 

.   Jm  f  U,    •  BAM  DIHAL  BAI  AHD  otHiBi  (DiriifDAirTs)  «.  THE  MAHARAJA  OF 

YIZIANAOBAM  (PLiiirTiVf ).  • 
Act  No.  IF  of  1882  {Tramtf^r  of  Propertjf  Act),  §$etion  91—  Mortgagor 
Kmod  raio  iMmiU'^Smii  hg  »amindar  to  r$d4»m  •  mortgage  mads  hg  afiwtdrato 
ionant  on  tko  doath  of  tho  tonstU  withoui  hnr$, 

MM  tliAt  the  lamindar  li  not,  within  the  meaning  of  section  91  of  the 
Tr»nifer  of  Property  Act,  1882,  a  person  haTing  an  intoreit  in  the  mortgaged 
property  lo  at  to  entitle  him  to  redeem  a  mortgage  of  hie  holdiog  made  by  a 
tenant  at  fixed  rates  who  has  died  without  heirs.  Ean$$  Sonet  Kowar  t.  Mirsa 
Simmni  Bdkadoor  (1)  referred  to. 

Tms  was  a  suit  brought  by  a  zamindar  to  redeem  a  mort- 
gage made  by  a  fixed  rate  tenant.  The  plaintiff  alleged  that 
die  fixed  rate  tenant  had  died  without  heirs  and  that  his  interest 
having  thereby  lapsed  to  the  zamindar  the  plaintiff  was  entitled 
to  redeem.  The  Court  of  first  instance  (Munsif  of  Ballia)  found 
that  in  the  event  of  the  tenant  having  died  childless  his  interest 
went  to  the  Crown,  and  not  to  the  plaiutiff;  and  accordingly 
dismissed  the  suit.  The  plaintiff  appealed.  The  lower  appel- 
late Court  (Subordinate  Judge  of  Ghazipur)  reversed  the  deci- 
sion of  the  Munsif  and  remanded  the  case  for  trial  on  the  merits. 
Against  this  order  1^ the  defendants  appealed  to  the  High  Court. 

Mr.  Jf*  L*  Aga^rwala,  for  the  appellants. 

Dr.  Satieh  Ohundra  Banerji  (for  whom  Babu  Jagubandhu 
•Phani),  for  the  respondent, 

RiOHABDS  and  Karamat  Uusaik,  JJ.— This  was  a  suit 
brought  by  a  samindar  to  redeem  a  mortage  made  by  a  fixed  rate 
tenant.  The  plaintiff  claimed  that  the  fixed  rate  tenant  had 
died  without  heirs  and  tbat  accordingly  he  was  entitled  to 
redeem  the  mortgage.  The  Court  of  first  instance^  in  what  we 
think  a  well-considered  judgment^  dismissed  the  claim.  The 
lower  appellate  Court  reversed  the  decree  cf  the  Court  of  first 
instance  and  held  that  the  plaintiff  was  entitled  to  redeem. 
The  learned  Judge  commences  by  saying  that  the  admitted  facts 
of  the  case  are  that  the  tenancy  was  a  fixed  rate  tenancy  and  that 
the  tenant  had  died  heirless.    The  lower  appellate  Court  ought 

•  First  Appeal  No.  81  of  1908,  from  an  order  of  Srish  Chandra  Bose,  Snbor- 
dinate  Judge  of  Qhaiipnr,  dated  the  22nd  of  January  190S. 

(1)(1876}L.B.,8I.A.,02. 
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to  be  very  careful  in  stating  that  faots  are  admitted  oaleia  they         leos 
really  are.    This  Court  has  to  accept  the  findings  of  fact  of  the   bam  dxhal 
lower  appellate  Courfc.    In  the  present  case  the  onus  of  proving         ^^ 
that  the  tenant  died  heirless  lay  upon  the  plaintiff,  and  we  need  Tai 

hardly  say  that  this  was  a  onus  which  it  would  he  extremely  o/^^il^ 
difficult  for  any  plainti£f  to  discharge.  We  doubt  very  much  haobam, 
whether  the  fact  that  the  tenant  died  without  heirs  was  ever 
admitted  by  the  defendants.  However,  in  the  view  which  we 
take,  this  matter  is  not  very  material.  In  our  judgment  the 
tenancy  did  not  lapse  upon  the  death  of  the  tenant  without  heirs. 
The  tenancy  has  now  vested  in  the  Crown  if  the  tenant  died  with- 
out heirs — Manee  Sonet  Kowar  v.  Mi/rza  Himmut  Bahadoor  (1). 
In  order  to  redeem  the  person  seeking  redemption  must  have  an 
interest  in  ^*  the  mortgaged  property .''  The  mortgaged  property 
in  the  present  case  was  the  interest  of  a  fixed  rate  tenant,  and  the 
mere  fact  that  the  zamindar  has  a  proprietary  interest  in  the  land 
out  of  which  the  interest  of  a  fixed  rate  tenant  is  carved  does 
not  give  him  ^'  an  interest  in  the  mortgaged  property  *'  within 
the  meaning  of  section  91  of  the  Transfer  of  Property  Act. 

Both  parties  admit  that  the  same  question  as  arises  in  this 
appeal  arises  in  F,!A.  f .  O.  83  of  1908  and  that  the  same  judg- 
ment rules  both  cases. 

We  allow  the  appeal,  set  aside  the  decree  of  the  Court  below, 
and  restore  that  of  the  Court  of  first  instance  with  costs  in  all 
Courts. 

Appeal  decreed. 

(1)  (1S76)  L.  B.,  8  I.  A.,  92. 
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X90S  SifM^s  8if  Johm  Biaml^ff^  Kmi^hi^  Oh%^Ju9iic0,  and  Mr.  JTuiiM  Btmstji. 

Jml^%B.  KA8BI  PBA8AD  akb  akotbib  (DniVDAirTt)  «•  INDA  KUKWAB 

' "•'"—  (PjbAi  vmv) .  • 

Mindu  l^iw-^Mi^du  widow^Widow  in  poiisision  o/hmhand'i  estait  oi  inf$rior 
ffopr%$ior^Bf$%i  of  tnlargtm^ni  of  •$taU  of  inferior  ^ofr%$ior  by 
coHon  of  Govommof^^Mnhaddam, 
An  nader-proprietor,  whose  statnt  wm  deseribed  by  tlie  term  **  mukAddftm,  ** 
dladf  and  hit  eiUte  d^ToWed  apon  hii  widow.    Whilft  this  estate  wm   in  the 
possession  of  the  widow^  the  OoTernment  proceeded  to  make  a  settlenieiit  with 
the  mulcaddamBi  azelading  the  superior  proprietor,  to  whom  an  allowance  by 
waf  of  malikana  was  firen.  M$ld  that  the  enlarged  estate  of  which  the  widow 
thns  became*poBsessed  was  still  a  Hinda  widow's  estate  merely  :  the  action  of 
OoTernment  had  not  the  effect  of  making  her  a  lamindar  with  a  title  indepen- 
dent of  that  which  shederired  from  her  husband.  EBeehr,  Sandford  (1) referred 
to  by  Stanley,  C. J. 

The  facts  of  this  case  are  fully  stalled  in  the  judgment  of 
the  Ck>iirt. 

Pandit  Uoti  Lai  Nehru,  and  Dr.  Satish  Chandra  Hanerji 
for  the  appellants. 

The  Hon^le  Pandit  Sv/t%dar  Lai  (for  whom  Babu  Joffindro 
NathOhaudhri)  for  the  respondent. 

StanlBT^  0. J.— This  appeal  arises  out  of  a  suit  for  possession 
of  a  share  in  the  village  of  Eanai  Bhibnugar  in  the  district  of 
Bareilly  and  for  mesne  profits.  The  facts  are  these.  One  Ne\i'al 
Bai  was  the  owner  of  this  as  well  as  [other  property.  He  died 
before  the  year  1872|  leaving  a  widow  Musammat  Jaika  and  two 
daughters^  namely^  Musammat  Bilaso  and  Musammat  Hulaso. 
One  Banarsi  Das  purchased  the  property  in  suit  at  a  sale  in 
execution  of  a  decree  obtained  against  Musammat  Jaika.  The 
defendants  Eashi  Prasad  and  Basdeo  Sahai  are  the  brothers  of 
Banarsi  Das^  who  is  dead.  Five  kachwausis  of  the  property  is 
in  the  possession  of  the  defendants  3  to  8,  and  as  to  this  portion 
the  plaintiff's  suit  has  been  dismissed  and  we  are  not  oonoemed 
with  it  in  the  present  appeal.  Musammat  Jaika  died  on  the  27th 
of  November  1878,  and  after  her  death,  her  daughters  Bilaao  and 
Hulasoi  sold  }  of  the  property  to  Musammat  Lacbman  and  three 
others.  A  suit  was  brought  by  the  vendor  and  vendees  for  poss- 
ession of  the  village  of  Hafizpur^  not  the  village  in  dispute,  and 

•  Firft  Appeel|No.f276  of  1906  from  a  decree  of  Oirraj  Kishore  Datt»  Snbor- 
dinete  Judge  of  Bereilly/deted  the  15wh  of  June  1906. 

J  (l;  (1726)  a  W  end  T,  7th  edn.  p.,  693. 
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the  snit  was  decreed  on  tbe  18th  of  May  1881^  and  on  appeal 
the  decree  for  possession  was  affirmed  by  thelHigh  Court.  Musam- 
mat  Hnlaso  died  in  the  year  {1894  and  her  sister  Masammat 
Bilaso  died  on  the  15th  of  September  1895.  Masammat  Hulaeo 
left  a  son  Majnun  Lai;  and  he  on  the  15th  of  June  1904  sold  the 
village  in  dispute  to  the  plaintiff  Musammat  IndaEunwar.  The 
present  snit  was  instituted  on  the  11th  of  December  1905^80  that 
it  was  brought  within  12  years  from  the  deaths  of  Masammat 
Hulaso  and  Masammat  Bilaso. 

One  of  the  defences  set  np  was  that  the  debt  of  Masammat 
Jaika,  in  respect  of  which  the  property  was  sold,  was  incurred 
for  legal  necessity.  This  defence  was  not  established,  and  it 
has  not  been  raised  before  us.  Another  plea  raised  was  in  regard 
to  the  I  of  the  property  which  was  sold  by  Masammat  Halafio 
and  Bilaso  on  the  8th  of  January  1881.  The  plea  was  that  this 
sale  was  carried  oat  for  legal  necessity  and  that  the  plaintiff,  as 
legal  representative  of  Majnun  Lai,  was  bound  by  it.  This  is 
the  flubjecfc  of  the  a^nnected  appeal  No.  280  of  1906. 

As  do  the  entire  of  the  village  the  main  and  important  defence 
was  thai  the  property  was  not  the  estate  of  Newal  Rai  and  did 
not  devolve  on  Masammat  Jaika  as  his  heir;  that Newal  Bai  was 
only  a  muhaddam  of  the  property,  being  recorded  as  lambardar, 
and  that,  after  his  death,  the  Government  conferred  proprietary 
rights  on  Masammat  Jaika,  and  she  thas  acquired  the  absolute 
estate  and  did  not  inherit  it  from  her  husband,  and  that  conseqn« 
ently  Banarsi  Das,  who  purchased  the  property  at  a  sale  in 
execution  of  a  decree  obtained  against  Musammat  Jaika,  acquired 
an  absolute  estate  in  it.  This  was  the  main  contention  before  us 
of  the  defendants  appellants. 

The  circumstances  which  led  to  the  intervention  of  Qovern- 
ment  in  regard  to  this  estate  were  these.  Eaja  Eheri  Singh 
owned  the  village  in  dispute  and  a  number  of  other  villages  as 
samindar,  but  under  him  were  inferior  proprietors,  who  are 
described  as  muJeaddama.  Baja  Eheri  Singh  made  default  in 
payment  of  the  Government  revenue,  and  in  conseqaence  the 
Government  determined  to  make  settlements  with  the  nnder-pro- 
prietors  and  the  nnder-proprietors  engaged  with  the  Government 
for  the  payment  of  the  Government  reveni^e,  and  a  malikaii%a 
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allowanoeof  Rs.  10  per  oent.  of  the  Government  revenab  was 
allowed  to  the  Bajcu    The  settlement  was  bo  made  with  Mosam*. 
mat  Jaika  after  the  death  of  her  husband^  and  it  is  this  settlement 
which  forms  the  basis  of  the  claim  that  Musammat  Jaika  by  grant 
from  Gk)vernmeDt  beeame  in  her  own  right  the  absolute  owner  of 
the  village  in  dispute  with  other  property.     It  does  not  appear 
that  any  sanad  was  granted  by  Government  to  Ma<'ammat  Jaika. 
The  only  evidence  which  has  been  laid  before  us  on  the  subject 
is  some  records  from  the  settlement  department  and  also  judg- 
ments of  the  Civil  Courts.     One  of  the  records  in  question  is  a 
proceeding  before  the  Settlement  Collector  of  Bareilly,  dated  the 
4th  of  September  1870,  relating  to  a  settlement  of  the  village  of 
^anai  Sbibnagar  (No.  68C  of  the  record).    In  it  the  reason  is 
assigned  for  the  nomenclature  of  the  village  and  successive  trans- 
fers, and  from  it  we  gather  that  the  village  was  populated  by 
Hari  Ram  mukaddam  about  800  years  ago,  that  subsequently 
the  village  site  was  washed  away  by  the  floods  of  the  Bam  Ganga, 
and  that  it  was  afterwards  populated  by  one  Sewa  Bam.    Then 
follows  this  statement : — ^'  At  the  time  of  the  former  settlement 
Ranis  Bup  Eunwar  and  Bas  Kunwar,  wives  of  Baja  Eheri  Singh, 
were  the  zamindard,  and  Gauga  Bam,  Ehayali  Bam,  Gajadhar, 
Tilok  Chand  and  Newal  Bai,  mukaddama,  the  lambardars  of 
this  village.    After  the  settlement,  Newal  Bai  died  and  in  his 
stead  the  name  of  Musammat  Jaika  was  entered  as  a  lambardar." 
Then  later  on  an  order  of  the  Lieutenant-Governor,  dated  the 
24th  of  June  1851,  is  recited  to  the  effect  that  the  zamindari   of 
this  village  was  conferred  upon  certain  persons,  who  are  named, 
and  amongst  others  as  toT)  biswa^i,  13  biswansis  and  5  kachwansis 
on  Ganga  Bam  and  Musammat  Jaika.    Later  on  we  fihd  the 
statement  that  on  the  10th  of  March  1862,  an  order,  together 
with  a  list  of  taluqdari  villages  of  Baja  Eheri  Singh,  was  received 
from  the  Lieutenant-Governor  to  the  efi*ect  that  the  mukhaddarM 
should  pay  to  the  heirs  of  Baja  Eheri  Singh  Bs.  10  per  cent,    of 
the  Government  revenue  as  malikana  allowance. 

In  the  khewat  of  the  village  of  Eanai  Shibnagar,  dated  the 
8th  of  January  1870,  there  appears  in  the  last  column  the  follow- 
ing statement : — ^<  There  are  two  kinds  of  proprietors  in  this 
viUap;e,  i.e.,  one  superior  and  the  other  inferior.     As  un^er  th^ 
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ordqr  of  the  Government  the  inferior  proprietors  have  been 
charged  with  the  payment  of  revenue,  the  settlemoDt  of  this 
village  has  been  made  with  them.  Raja  Partab  Singh,  the  adopted 
son  of  Eanis  Bap  Kunwar  and  Bishen  Kunwar,  widows  of  Baja 
Kheri  Singh,  has  been  declared  to  be  the  snperior  proprietor  of 
this  village.  Rupees  134  on  account  of  malikana  allowance  due 
to  him  shall|  as  per  detail  given  in  column  13,  be  paid  into  the 
Tah^il,  and  he  will  continue  to  receive  it  from  the  Tahsil  treasury. 
He  shall  have  nothing  to  do  with  the  coUeotions  and  assessments 
of  the  village.  '^ 

It  appears  that  the  widows  of  Raja  Eheri  Singh  instituted  a 
suit  as  his  representatives  to  recover  zamindari  and  malguzari 
possession  of  the  entire  estate  of  Raja  Kheri  Singh,  includiug 
87  mauzas,  and  to  set  aside  the  decision  of  the  Settlement  Officer, 
dated  the  24th  of  June  1861,  by  which  the  plaintiff's  claim  was 
rejected  and  the  zamindari  title  of  Ghulam  Hueain  and  others 
was  recognized.  The  Judge  of  Bareilly  decreed  the  plaintiffs' 
claim,  whereupon  an  appeal  was  preferred  to  the  Sadr  Dewani 
Adaulat,  and  we  have  on  the  record  a  copy  of  the  judgment  of 
that  Court,  dated  the  27th  of  August  1861.  In  that  judgment  a 
short  history  of  the  estate  is  to  be  found;  and  official  reports  are 
quoted  as  elucidating  the  fiscal  history  of  the  estato  and  the 
positions  of  the  conflicting  claimants.  From  this  it  appears  that 
at  the  cession  the  name  of  Eunwar  Elheri  Singh  was  recorded 
as  proprietor  of  the  entire  pargana,  but  that  the  first  settlement 
was  concluded  generally  with  the  mukaddams ;  that  at  the  second 
settlement  Eunwar  Eheri  Singh  engaged  for  21  villages^  and  at 
the  third  settlement  for  26,  but  that  owing  to  his  incapacity  and 
the  fact  that  the  revenue  had  fallen  into  arrears^  Eunwar  Eheri 
-JKngh  was  excluded  from  the  settlement  and  a  suitable  provision 
was  made  for  him  as  an  equivalent  for  his  exclusion  from  the 
management  of  the  estate.  The  learned  Judges  held  that  the 
'allowance  in  question  was  actually  granted  as  a  maUkana  allow 
ance,  and  that  the  plaintiffs  possessed  a  proprietary  title  to  some 
\extent  in  all  the  villages  claimed,  but  that  the  defendants, 
who  Aen  engaged  wilh  Qovernment  for  the  54  mukaddami  vil- 
lages were  possessed  of  proprietary  rights  in  these  villages  ol  a 
lieritable  and  transferable  nature.    The  conclusion  at  which  th«' 


1908 

Kashi 
Pbasad 

V. 

IlTDA 

KUVWAB. 


Digitized  by 


GooglQ 


4§4 


THB  tKBIAK   LAW  BllI'OBTS, 


[VOL.  xbL 


1906 

KA8HI 
PBA8AD 

iNDA 
KUKWAB. 


learned  Judges  arrived  was^  thab  in  the  case  of  the  54  mukad- 
dami  villages  there  existed  an  inferior  proprietary  rights  herit- 
able  and  transferable^  which  was  vested  in  the  defendants  then 
engaging  for  these  mauzas. 

We  gather  from  this  that  there  was  no  actual  confiseation  by 
Government  of  the  superior  proprietary  righb  of  Baja  Kheri 
Singh  and  no  grant  of  that  estate  to  the  inferior  proprietors. 
What  the  Government  did  was  to  settle  for  the  revenue  with  the 
inferior  proprietors  reserving  to  Raja  Kheri  Singh  in  respect  of 
his  superior  proprietary  rights  a  maUkana  allowance.  Tlie 
inferior  proprietors  no  doubt  thus  acquired  zamindari  rights 
which  they  had  not  previously  enjoyed^  but  these  rights  were 
acquired  by  virtue  of  and  not  independently  of  their  pre-exist- 
ing estate.  The  inferior  estate  became  as  it  were  merged  in  the 
superior  interest  thus,  I  may  say,  usurped.  Musammat  Jaika 
had  succeeded  on  the  death  of  her  husband  Newal  Bai  to  his 
estate  and  was  recorded  in  the  revenue  papers  as  lambardar. 
Then  by  virtue  of  the  order  of  His  Honour  the  Lieutenant- 
Governor  to  which  I  have  referred  she  and  Ganga  Bam  acquired 
jsamindari  rights  in  respect  of  6  biswas  13  biswansis  5  kachwan- 
sis  in  the  villages  in  question,  of  which  Musammat  Jaika  was 
entitled  to  one-half.  It  is  difficult  to  see  how  the  accretion  to 
her  rights  thus  acquired  can  be  regarded  as  equivalent  to  a  grant 
by  Government  to  Musammat  Jaika  in  her  own  right  of  the 
estate  which  formerly  belonged  to  her  huisband,  so  as  to  enable 
her  to  deal  with  it  as  her  absolute  property  and  disappoint  the 
expectation  of  her^daughters]and  the  other  reversionary  heirs  of 
her  husband  to  whom  the  property  would  in  the  ordinary  coarse 
have  come  upon  her  death. 

The  learned  Subordinate  Judge  held  that  Musammat  Jaika 
inherited  the  property  from  her  husband^  and  did  not  in  her  own 
right  acquire  the  zamindari  rights  which  Government  conferred. 
He  observes  as  follows :— *^^  It  seems  clear  to  my  mind  that  as 
Musammat  Jaika's  name  was  entered  in  the  revenue  papers  in 
respect  of  her  husband's  lambardari  rights  as  heir  of  her  husbaadf 
the  ssamindari  ri^ts  in  the  shares  in  dispute  were  also  conferred 
on  her  by  Gbvemment  as  representing  her  deceased  husband 
{Uid  as  his  heir^  and  she  herself  had  done  nothing  to  merit  tho 
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grant  of  zamindari  rights  to  her^  aad  she  might  never  have  1906 

acquired  the  zamindari  rights  had  she  not  been  heir  and  wife  of        ^^^i 
Newal  Rai  deceased.''  PBAflAB 

I  think  that  the  learned  Subordinate  Judge  was  right  in  the         ikda 
conclusion  at  which  he  arrived.     Musammat  Jaika  acquired  the      Kitkwab. 
property  of  her  husband  for  a  Hindu  widow's  estate,  and  by 
virtue  of  her  ownership  derived  from  her  husband  acquired 
from  Government  the  zamindari  rights  which  had  not  previously 
been  enjoyed.    The    acquisition  of  these  must,  I    think,  be 
taken  to  be  an  enlargement  merely  of  the  interest  to  which  she 
was  entitled  as  the  widow  of  Newal  Rai,  and  as  such  be  treated 
as  acquired  for  the  benefit  of  all  persons  interested  as  rever- 
sioners in  the  estate  of  Newal  Rai.    Even  if   the  act  of  Go- 
vernment amounted  to  a  grant  of  the    zamindari  rights    to 
Musammat  Jaika,  it  appears  to  me  that  the  doctrine  of  graft 
which  is  so  fully  dealt  with  under  the  leading  case  of  Keeoh 
V.  Sandford  (1)  would  be  applicablot    The  rule  laid  down  in 
the  principal  case  is  that  when  a  trustee  of  lease-hold  property 
renews  the  lease  in  his  own  name,  he  must  hold  the  renewed 
lease  for  the  benefit  of  his  cestui   que  trust.    This  rule  has  been 
extended  and  it  is  applicable  to  liie  case  of  a  purchase  of  the  re- 
version  of  an  estate  by  a  tenant  for  life,  and  is  based  in  such  case ' 
upon  the  duty  which  lies  upon  a  limited  owner  to  act  in  a  matter 
of  the  kind  for  the  benefit  of  the  whole  interest.    The  prin- 
dple  is  embodied  in  the  Indian   Trusts  Act,  1882.    Section  90 
of  that  Act  prescribes  that  ^'  where  a  tenant  for  life,  co-owner, 
mortgagee  or  other  qualified   owner  of  any  property,  by  avail- 
ing himself  of  his  position  as  such  gains  an  ad  vantage  in  derogation 
of  the  rights  of  the  oliier  persons  interested  in  the  property,  or 
where  any  such  owner,  as  representing  all  persons  interested  in 
sudi  property  gains    any  advantage,  he  must  holb    for    the 
benefit  of  all  persons  so  interested  the  advantage  so  gained,  but 
subject  to  repayment  by  such  persons  of  their  due  share  of  the 
expenses  properly  incurred  and  to  an  indemnity  by  the  same 
persons  against  liabilities  properly  contracted  in  gaining  such 
advantage.'^    Here  Musammat  Jaika,  who  inherited  from  her 
husband  his  estate  as  tenant  for  life  acquired  from  Government 

(1)  (1786)  8  W.  and  T^  7tli  Sdn,  p.  093. 
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the  camindari  rights  which  had  belonged  to  Raja  Eheri  Singh 
by  virtue  of  her  position  as  qualified  owner,  and  thus  gained 
an  advantage  in  derogation  of  the  rights  of  the  other  persons 
interested  in  the  property.  Consequently  she  was  bound  to  hold 
the  advantage  so  gained  for  the  benefit  of  all  persoos  so  interest- 
ed If  she  had  not  been  tenant  for  life  of  the  property  of  her 
husband,  Government  would  undoubtedly  not  have  settled  with 
her  for  the  revenue.  It  was  by  virtue  for  her  possession  of  the 
estate  as  his  widow,  and  not  otherwise,  that  she  obtained  the 
concession  of  zamindari  rights  from  Government.  If  therefore 
there  was  a  grant  from  Government  to  her^  she  became  I 
think,  a  constructive  trustee  of  the  rights  so  acquired  for  the 
parties  entitled  to  the  whole  interest. 

For  the  foregoing  reasons  I  would  dismiss  the  appeaL 
BAKBBjr,  J. — I  also  am  of  opinion  that  the  appeal  should  be 
dismissed.  In  my  judgment  the  effect  of  the  settlement  with 
Musammat  Jaika  was  to  enlarge  the  widow's  estate  which  she 
held  as  heir  to  her  husband  Newal  Bai.  As  such  widow  she 
held  a  life  estate  hi  the  rights  of  Newal  Rai  as  mukaddam.  When 
the  Government  made  a  settlement  with  her  and  Ganga  Bam, 
the  brother  of  Newal  Rai,  it  only  enlarged  the  mukaddami  rights 
held  by  them.  So  that  the  enlarged  righf;s  were  held  by  her  in 
the  same  capacity  in  which  she  held  the  original  rights,  oamely, 
as  a  Hindu  widow.  I  see  no  reason  to  assume  that  absolute 
rights  as  proprietor  were  conferred  on  her  by  Government.  She 
was  not  therefore  competent  to  make  the  transfer  in  suit.  I 
express  no  opinion  on  the  question  of  graft  or  on  the  question 
whether  she  may  be  deemed  to  have  been  a  trustee  for  the  per- 
sons entitled  to  the  estate. 

By  tbb  Coubt.— The  order  of  the  Court  is  that  the  appeal 
be  dismissed  with  costs. 

Appeal  dismissed. 
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Jhjht0  Sir  Joiki  Sianl^,  JlCniffUt  CkUf  Juiiie§t  «mI  Mr.  JtuHci  Ssmifjd^  |^pg 

BAM  CHAN  DAB  (Dbibitpavt}  v.  KALLU  ahd  otbbbs  (Piaivtivis).*  Jul^  24. 

Act  yo.  IF  of  lBS2CTrans fir  of  Property  Act  J,  ieeiion  dlStdnnption  of     ' — '    ""■" 

mort^age^Bevenionarsf  heirs  of  deceased  husband  of  Hindu  widow  not 

enUtled  to  redeem  mortgage  made  hg  husband. 

Held  that  tht  reveriioBary  heiri  of  the  deceased  hoshAnd  of  a  Hindu 
widow  in  poiiettion  as  tach  of  her  huiband'i  property  are  not  persons  who, 
within  the  meaning  of  section  91  of  the  Transfer  of  Property  Act,  1888 
hare  such  an  interest  in  the  mortgaged  property,  as  would  entitle  them 
.  during  the  life-time  of  the  widow  lo  redeem  a  mortgage  made  by  the 
hneband. 

Thb  facte  which  gave  rise  to  tins  appeal  are  as  follows:-— 
Diwan  Singh  mortgaged  certain  property  to  one  Durga.  The 
mortgagor  died  leaving  a  widow  Musammat  Ram  Dei,  who  took 
possession  of  the  property.  The  mortgagee  sold  his  interest  to 
one  Bam  Chandar.  The  present  suit  was  brought  by  the  person 
who  would  have  been  the  reversionary  heirs  of  Diwan  Singh  had 
the  widow  died  at  the  date  of  its  institution,  and  they  asked  to 
be  allowed  to  redeem  the  mortgage  mode  by  Diwan  Singh«  The 
Court  of  first  instance  (Munsif  of  Khurja)  gave  the  plaintiffs  a 
decree,  and  this  decree  was,  with  some  modification,  affirmed  by 
the  Additional  District  Judge.  The  defendant  mortgagee 
appealed  to  the  High  Court. 

Mr.  Muhammad  Baoof^  for  the  appellant. 

Lala  CHrdJtari  Lai  Agarwala,  for  the  respondent. 

Stanley,  0.  J.,  and  Bavebji,  J. — The  question  raised  in 
this  appeal  is  whether  persons  who  claimed  to  be  reversionary 
heirs  of  a  deceased  mortgagor  can,  during  the  life-time  of  the 
mortgagor's  widow,  redeem  a  mortgage  ezeouted  by  the  deceased. 
Diwan  Singh  was  the  mortgagor,  and  he  executed  the  mortgage 
in  qne-tion  in  favour  of  one  Durga.  His  widow  Musammat 
Kam  Dei,  is  now  in  possession  of  the  property.  Bam  Chandar, 
the  defendant  appellant,  is  a  purchaser  from  Durga.  No  author- 
ity is  shown  for  the  proposition  that  a  reversionary  heir,  who 
may  or  may  not  according  to  the  oiroumstances  ever  come  into 
possession  of  an  estate,  is  entitled  to  redeem.  The  plaintiffs 
have  no  present  interest  in  the  property.  Their  interest  is  contin- 
gent upon  their  surviving  the  mortgagor's  widow.    The  Court  of 

•  Second  Appeal  No.  486  ef  1907  from  a  decree  of  J.  H.  Coming,  Addi* 
tional  Judge  of  Aligarh.  dated  the  a9tli  of  January  1907,  afBrming  a  decree 
of  Oan^a  Prasad^  Vai^iif  of  Vhnr^a,  dated  the  lOth  of  September  1909. 
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1S06         fl^^  instaDee  gave  a  decree  for  redemption  and  directed  that  on 
U^jj         payment  of  the  mortgage  debt  the  plaintiffs  should  be  put  into 
Chahdab      possession.    Now  it  is  obvious  that  the  plaintiffs  have  no  right 
Kali^v.       to  possession  in  the  life-time  of  the  mortgagor's  widow.    There- 
fore this  provision  of  the  decree  is  clearlj  wrong.    Upon  appeal 
the  learned  District  Judge  affirmed  the  decision  of  the  Court 
below,  with  this  modification  that  he  directed  that  the  provision 
in  the  decree  awarding  possession  to  the  plaintiffs  should  be^ 
itrnck  out.    Notwithstanding  this  direction  we  find  in    the 
decree  the  same  provision  for  possession.    In  it,  it  is]  stated  that 
in  the  event  of  payment  of  the  mortgage  debt  by  the  plaintiffs 
they  shall  be  put  into  possession  of  the  mortgaged  property.    On 
inrning  to  section  92  of  the  Transfer  of  Property  Act,  it  is  ob- 
vious that  the  provisions  of  that  section  cannot  be  complied 
with,  if  the  suit  is  one  by  reversionary  heirs,  as  is  the  case  here, 
seeing  thai  they  are  not  entitled  to  possession  of  the  mortgaged 
^  property  and  may  never  be  so  entitled.    That  section  also  pro- 

vides that  if  payment  is  not  made  of  the  mortgaged  debt  in 
acoordabce  with  the  earlier  provision  of  the  section,  the  plaintiff 
is  to  be  absolutely  debarred  of  all  right  to  redeem  the  property 
or  that  the  property  be  sold.  This  provision  would  be  inappli- 
cable to  the  case  of  plaintiffs  who  are  only  reversionary  heirs  and 
who  may  ultimately  never  become]  entitled  to  the  property.  It 
would  not  be  binding  upon  other  parties  who  upon  the  death  of  the 
widow  would  become  actually  entitled  to  it  as  heirs.  The  plain- 
tiffs respondents  rely  upon  the  language  of  section  91  (fi)^^ 
giving  them  a  right  to  redeem.  This  section  provides  that  any 
person  (other  than  the  mortgagee  of  the  interest  sought  to  be 
redeemed)  having  any  interest  in  or  charge  upon  the  property 
may  redeem,  and  the  contention  is  that  the  plaintiffs-respondents 
have  such  an  interest.  We  think  that  the  interest  there  referred 
to  is  a  present  interest  and  not  a  mere  contingent  right  such  aa 
the  plaintiffs  possess.  In  view  of  the  difficulty  of  carrying  out  a 
.  decree  for  redemption  in  a  case  of  the  kind,  particularly  in  cases 
-in  which  persons  are  entitled  to  an  interest  in  the  property  for  life 
in  succession,  as  for  instance  the  widow  of  a  deceased  mortgagor 
and  after  her  the  daughters  of  such  mortgagor,  we  do  not  see 
our  way  to  extend  the  meaning  of  the  word  *^  interest ''  as  used 
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in  this  seotion  so  as  to  embrsce  the  chance  of  inheriting  of  a  re-         xqos 
Versionarj  heir.    It  seems  to  us  that  possibly  this  buit  was  insti-  ^^     jrajT"^ 
tuted  by  the  plainti£Fs  with  a  view  to  obtain  an  equitable  charge      Chavdab 
or  lien  upon  the  property  which  would  enable  them  in  fature       Kallv, 
proceedings  to  sell  the  property  or  in  some  waydepiive  the 
widow  of  her  life  estate.    For  these  reasons  we  allow  the  appeal. 
We  set  aside  the  decrees  of  both  the  lower  Courts  and  dismiss  the 
suit  with  costs  in  all  Courts. 

Appeal  decreed. 


B$for$  Sir  John  Stanley,  KnighU  Chief  Jutiiee^  9nd  Mr.  Juitice  Banerji,  jgog 

MUJIB.ULLAH  (JvDainirF.DBBTos)  «. TIMED  BIBI,  (Dbobbb-holdbb)*  July  81. 

SmecMiion  of  decree^^Limitation  ^-App liea lion  in  continuation  ofp reviout  " 
proeeedinfft  in  $&eeution. 
On  tht  7th  Di^otmber  1903,  th«  salt  of  certain  immorable  pioptrtj,  wbioh 
had  been  attached,  was  ord'Sred.  On  the  80th  January  1904^  the  amin  reported 
that  he  had  been  unable  te  hold  the  sale,  at  there  were  no  bidders.  Netico  of 
this  fact  was  giren  to  the  deoree«holder  and  he  wai  allowed  time  till  the  lOth 
February  to  pay  in  fees  for  a  fresh  tale.  On  that  date,  no  ttepe  baring  been 
taken  by  the  deoree*holder,  the  case  was  ordered  to  be  ttmok  oft  *'  for  the 
present. "  On  the  18th  January  1906,  the  decree-holder  again  applied,  asking 
that  the  property,  which  was  still  under  attachment,  might  be  told.  Beld 
that  this  was  not  a  fresh  application  in  execution,  bat  merely  an  application 
to  reriTe  the  former  proceedings,  and  was  not  barred  by  limitation.  Dukh* 
iram  Srimani  r,  Jogendra  Chandra  Sen  (1)  diitinguished.  Buhim  Ali  Kham 
T.  Fhul  Chand  (2)  referred  to. 

This  was  an  appeal  under  section  10  of  the  Letters  Patent 
from  a  judgment  of  Aikman^  J.  The  &ct8  of  the  case  are  stated 
in  the  judgment  under  appeal,  which  was  as  follows; 

Airman^  J.-*Tbis  appeal  arises  out  of  an  application  to 
execute  a  decree  for  money  pa^ed  upwards  of  a  quarter  of  a 
century  ago.  As  the  learned  District  Judge  remarks^  the  ease 
^^  illustrates  in  a  remarkable  manner  the  protractecl  nature  of  pro- 
cecding-)  in  execution  of  a  decree  in  those  cases  where  the  judg- 
ment debtor  is  not  anxious  to  pay  off  the  amount  decreed/'  The 
decree  was  passed  on  the  14th  May  1880.  Various  applications 
were  made  for  execution,  and  some  portion  of  the  decretal 
amouDt  was  realized.  On  the  30th  of  June  1899  the  decree 
holder  presented  an  application  to  realize  the  balance  due  under 

*  Appeal  Ko.  9  of  1908,  under  section  10  of  the  Letters  Patent. 
(1)  (1900)  5  C.  W.  N.,  84/.        (2)  (189Q)I.  ]>.  B„  18  All.,  483, 
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Id06  the  decree  by  attachtnent  and  sale  of  oertain  ioHfiovgble  pto- 
jj^j„.  perty.  The  judgment-debtor  pleatded  that  the  applicaition  wrti 
vLLku  barred  nnder  the  provisions  of  section  230  of  the  Code  of  Civil 
Um«d  Procedure.  The  Court  of  first  instance  overruled  the  objection, 
^"''  but  on  appeal,  the  District  Judge  sustained  it.  The  decree 
bolder  appealed  to  this  Court  which  on  the  20th  of  June  1902 
reversed  the  order  of  the  lower  appellate  court  and  restored 
that  of  the  court  of  first  instance^  treating  the  then  application 
as  one  in  oontinnation  of  the  previous  application,  which  was 
within  time,  but  which  had  proved  abortive  owing  to  the  institu- 
tion of  a  suit  to  set  aside  a  sale.  This  Court  accordinglj  re- 
manded the  case  under  the  provisions  of  section  562  of  the  Code 
of  Civil  Procedure  to  the  court  executing  the  decree.  When  the 
order  of  this  court  was  received  in  the  court  belowy  the  applica- 
tion of  the  SOth  June  1899  was  restored  to  its  original  number 
in  the  register  and  a  date  fixed  for  the  sale  of  the  property.  The 
sale  did  not  come  off  on  the  date  fixed  owing  to  objections  filed 
by  the  judgment<lebtor  as  to  the  auKMint  due  under  the  decree. 
These  objections  were  finally  disposed  of  on  the  10th  of  Septem- 
ber 1903.  On  the  7th  December  1903  the  Court  ordered 
the  sale  of  the  property  which  had  been  attached  to  recover 
the  amount  found  to  be  due  from  the  judgment-debtor.  On  the 
30ch  of  January  1904  the  Amin  reported  that  he  had  been  unable 
to  hold  the  sale  as  there  were  no  bidders.  On  the  Ist  of 
February  1904  intimation  of  this  was  ordered  to  be  given  to  the 
decree-holder.  On  the  3rd  February  1904  the  Court  recorded  an 
order  to  the  effect  that,  notwithstanding  intimation,  the  decree 
holder  had  not  proceeded  with  the  case  or  paid  in  fresh  process 
fees^  for  proclamation  of  a  second  sale,  or  deposited  the  costs  of 
the  Amin,  and  ordered  the  decree-holder  to  pay  the  necessary 
fees  by  the  10th  February,  stating  in  its  order  that  no  further 
time  would  be  allowed.  On  the  10th  February  the  Court  record- 
eJ  an  order  to  the  effect  that,  no  fees  having  been  paid,  it 
appeared  that  the  decree -holder  did  not  wish  to  proceed  with 
the  case,  which  was  accordingly  ordered  to  be  struck  off  *^  iat 
the  present, '^  costs  being  awarded  against  the  decree-holder. 
The  decree-holder  took  no  further  steps  until  the  13th  of  January 
1906;  ifhen  he  put  in  an  applicfttion  asj^ing  that  the  proper^ 
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whiob^  it  appears,  was  still  under  attachment  and  which  had  not  1908. 
been  gold  previously  owing  to  the  absence  of  bidders,  might  now  MuTibT 
be  sold.  Objection  wag  taken  by  the  judgment-debtor  on  the  vllab. 
ground  tVab  the  application  was  a  fresh  application  and  was  beyond  Umbd 
time.  This  objection  was  overruled  by  the  learned  SubordinaiiO 
Judge,  who  held  that  it  was  not  a  fresh  application  but  merely 
one  to  revive  the  preceding  application.  On  appeal  the  learned 
District  Judge  took  the  same  view,  holding  that  the  present 
application  was  merely  in  continuation  of  the  former.  The 
judgment-debtor  comes  here  in  second  appeal.  The  case  has 
been  well  argued  by  the  learned  vakil  who  appears  to  support 
the  appeal,  but  after  considering  the  authorities  cited  by  him  I  see 
no  ground  for  differing  from  the  conclusion  arrived  at  by  the  courts 
below.  On  behalf  of  the  appellant  reliance  is  placed  on  the 
decision  in  Duhhiram  Srimani  v.  Jogindra  ChaTidra  Sen  (1) 
the  facts  of  which  are  somewhat  similar  to  those  of  the  pre- 
sent case.  There  is  this  material  distinction,  however,  that  in 
the  case  relied  on  the  application  under  consideration  was 
made  upwards  of  four  years  after  the  previous  application. 
Here  there  was  no  doubt  considerable  delay  on  the  decree- 
holder*s  part,  and  if  he  had  taken  no  steps  for  three  j  ears  I 
should  have  held  the  application  to  be  barred.  The'  respon- 
dent here  had  obtained  an  order  for  the  sale  of  certain 
property.  That  order  was  not  carried  out,  but  this  was  for 
no  fault  of  the  decree-holder.  He  now  asks  that  the  pre- 
vious order  for  the  sale  of  the  property,  which  is  still  under 
attachment,  should  be  carried  out.  I  think  therefore  that  the 
present  application  must  be  deemed  to  be  in  continuation 
of'  the  previous  application.  This  view  seems  to  me  supported 
by  what  was  said  in  the  Full  Bench  case  of  Rahim  AH  Khan  v« 
Phvl  Chand  (2)  and  the  observations  of  the  Privy^  Council  in 
Itaja  Mtbheah  No/rain  Singhv.  Kishanwid  Misr  (3)  at  page  337 
of  the  judgment.  For  these  reasons  I  am  of  opinion  that  the 
appeal  fails  and  I  dismiss  it  with  costs. 

On  this  appeal 

Dr.  ScUiah  Chandra  Banerji,  for  the  appellant 

(1)  (1900)  5  C.  W.  N.,  847        (2)  (1896)  I.  L.  B.,  18  AU.,  482.! 
(8    (1462)  9  Moo.,  1  A.,  824. 
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1J9(8  Manlvi   Mukammad  Ishaq  (for   whom  Bsbu  iSfitol  Frasad 

llujifl.       OAoaA),  for  the  respondent. 

UMAH  Stahlmt,  C.J.— The  question  in  this  appeal  is  whether  an 

Umb)  application  for  execution  made  on  the  13th  of  January  1906,  is 
barred  by  the  provisions  of  section  230  of  the  Code  of  Civil 
Procedure.  Both  the  lower  Courts,  as  also  a  learned  Judge  of 
this  Court,  have  held  that  it  is  not  so  barred.  The  circumstances 
of  the  case  are  somewhat  peculiar.  It  is  an  order  of  the  10th  of 
February  1904,  upon  which  the  real  question  in  my  opinion 
turns.  It  appears  that  an  application  for  execution  was  made 
by  the  decree-holder,  and  the  property  was  attadied  and  direct- 
ed to  be  sold.  A  proclamation  for  sale  was  issued,  but  the  sale 
proved  abortive  owing  to  the  absence  of  bidders.  Thereupon 
the  decree-holder  I  was  required  to  pay  amin's  fees  and  also  the 
fees  for  a  further  sale  notification.  It  seems  to  me  that  this  was 
not  a  proper  order  in  view  of  Rule  388  of  the  Rules  of  Court 
of  the  4th  April  1894.  That  rule  provides,  amongst  other  things, 
that  no  fee  shall  be  chargeable  for  serving  or  executing  any 
process  issued  a  second  time  in  consequence  of  an  adjournment 
made  otherwise  than  at  the  instance  of  a  party.  Now  the  adjourn* 
ment  in  this  case  was  not  at  the  instance  of  the  decree-holder. 
It  was  rendered  necessary  by  the  &ct  that  no  bidders  attended 
at  the  sale,  and  therefore,  in  the  absence  of  authority  to  the  con* 
trary,  I  should  be  prepared  to  hold  that  the  Court  was  not  justi- 
fied in  requiring  the  decree-holder  to  pay  further  fees.  The 
decree-holder  did  not  pay  further  fees  within  the  time  fixedi 
notwithstanding  that  several  opportunities  were  given  him  for 
the  purpose  of  making  such  payment.  In  consequence  of  his 
default  the  order  of  the  lOkh  of  February  1904  was  passed.  By 
that  order,  after  stating  that  the  decree-holder  had  not  deposit^ 
auction  fees  in  spite  of  demands,  it  was  directed  that  the  execu* 
tion  case  should  be  for  the  present  struck  off  the  list  of  pending 
cases,  the  decree-holder  to  pay  the  costs  of  execution.  It  seems 
to  me  upon  the  language  of  this  order  that  it  amounted  to  noth* 
ing  more  than  a  direction  that  the  proceedings  should  remain  in 
abeyance  for  the  time  being.  It  was  not  a  final  order  disposing 
of  the  execution  application.  If  this  was  not  S0|  the  words 
^for  the  present'  would  be  meaningless.    In  this  view  it  appears 
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to  me  that  the  case  is  not  similar  to  that  of  Dhuhiram  Srimani         j^^ 
y.Jogindra  Chandra  Sen  (1),  which  has  been  relied  upon  by 


Dr,  SatiBh  ChaTidra  Banerji,  in  which  it  was  held  that  a  subse-        vujlm 
qnent  application  was  not  a  continuation  of  a  previous  applicor-        ^^ 
tion  for  execution  *'  inasmuch  as  there  was  a  clear  break  in  the         ^"^ 
continuity  by  reason  of  the  decree-holder's  omission  to  deposit 
the  costs  for  service  of  a  fresh  sale  proclamation  and  thereby  the 
previous  proceeding  came  to  an  end."    Here  the  previous  pro- 
ceeding did  not  come  to  an  end,  but  was  kept  in  abeyance.   It 
appears  to  me  that  the  case  more  nearly  resembles  that  of  Bahim 
Mi  Khan  v.  Phul  Chand  (2).    For  these  reasons  I  think  that 
the  application  of  the  13th  of  January   1906,  was  a  proper  ap- 
plication and  was  rightly  granted.    For  these  reasons  I  would 
dismiss  the  appeaL 

BiNEBJi,  J.— I  also  would  dismiss  the  appeaL  The  decree 
in  this  case  was  passed  on  the  20th  of  May  .  1880.  The  applica- 
tion made  on  the  13th  of  January  1906  would  therefore  be 
barred  under  the  provisions  of  section  230  of  the  Code  of  Civil 
Prooedure,  if  it  could  be  treated  as  an  application  for  execution . 
within  the  meaning  of  that  section.  A  previous  application  for  ' 
execution  had  been  made  within  12  years  from  the  date  of  the 
decree,  and  if  the  proceedings  which  took  place  in  pursuance  of 
that  application  were  not  determined  by  reason  of  the  Court 
dismissing  the  application,  the  present  application  might  properly 
be  regarded  as  an  application  in  continuation  of  the  -  previous 
application «  The  question  whether  the  present  application  is  a 
fresh  application  for  execution  turns  on  the  meaning  and  effect 
of  the  order  of  the  10th  of  February  1904,  by  which  the  pro- 
ceedings in  execution  under  the  previous  applications  were  ter- 
minated. That  order  directs  the  execution  case  to  be  removed 
from  the  list  of  pending  cases  "  for  the  prcEent.*'  The  Court 
must  have  used  the  words  *'  for  the  present  "  with  some  purpose. 
It  did  not  order  the  property  which  lad  been  attached  to  be 
released  from  attachment.  The  use,  therefore,  of  the  words  ^'  for 
the  present/'  seems  to  indicate  that  what  the  Court  intended  was 
only  to  keep  the  execution  proceedings  in  abeyance  to  be  renew- 
ed again.    Under  these  circumstances  the  application  of  the  13tb 

(1)  (1900)  5  C.  W.  N.,  847.  (2)  (1896)  I.  L.  B ,  18  All ,  482 
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of  January  1906|  miqr  he  reaooaably  aBsumed  to  be  an  appUca- 
tiott  for  the  revlYal  of  the  prooeedinga  wliicb  had  been  kept  in 
abeyance  by  the  order  of  the  10th  of  February  1904.  In  the 
Full  Bench  ease  of  Bahim  Khan  v.  PhiU  Chomd  (1)  it  was  held 
that  a  subsequent  application  will  not  necessarily  be  deemed  to 
be  a  fresh  application  for  execution^  if  by  rra^^on  of  objections  on 
the  part  of  the  judgment-debtors  or  action  taken  by  the  Court 
or  other  cause  for  which  the  decree -holder  is  not  responsible, 
final  completion  of  the  proceedings  in  execution  could  not  be 
obtained.  In  liie  present  instancoi  it  seems,  the  decree-holder 
was  not  bound,  haying  regard  to  Rule  388  of  the  Bules  of  the 
4th  of  April  1894^  to  pay  fresh  fees  for  the  issue  of  a  proclama- 
tion of  sale  a  second  time.  There  was  therefore  no  default  on 
his  part  and  the  proceedings  were  not  terminated  in  conse- 
quence of  his  omission  to  do  something  which  he  was  bound  to 
do.  That,  in  my  opinion,  is  another  reason  why  the  subsequent 
application  of  the  13th  of  January  1906,  should  not  be  treated  as 
a  fresh  application  for  execution.  It  should  be  held  to  be,  as  it 
purported  to  be,  an  application  in  continuatian  of  the  previous 
application  for  execution.  For  these>easons  I  agree  with  the 
learned  Judge  of  this  Court  from  whose  judgment  this  appeal 
has  been  preferred  in  holding  that  the  application  for  execution 
s  not  barred# 

By  TUB  ConBT«--The  order  is  that  the  appeal  be   dismissed 
with  costs* 

Appeal  diamissed. 

(1)  (1896)  I.  L.  B,»  18  ▲n.,';482 
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B^or4  lir»  Juiiic4  Karamai  Su9ain  and  Mr,  Juitiee  Chifflm.  ^908 

PACHKAUBI  BAM  avd  othbbs  (Plaihtivvs)  v.  KAND  BAI  and  axotbbk         August  4. 

(Dbvbnsavtb).*  ' 

Cinil  Broeeduf  Cods,  ieetions  508  si  ssqq^^ArMraiion-^Award^AtPMrd  set 
oMs^Court  not  sm^owersd  to  maks  a  sscond  rsfsrencs  sn  ths  same  sub* 
mission. 

The  parfeies  to  a  tuife  pending  in  the  Court  of  a  Mucsif  referred  the 
matters  in  dlspnte  between  them  to  arbitration.  An  award  was  made  and 
delirered :  bat  it  was  afterwards  discovered  that  one  of  the  plaintifFs  had  died 
before  the  termination  of  the  arbitration  proceedings,  and  the  Mansif  accord- 
ingly set  aside  the  award.  Meld  that  the  Mansif  had  no  power  to  make  a 
second  order  on  the  same  rgreement  of  the  parties  again  referring  to  arbitra- 
tion the  matters  in  dispute  between  them. 

The  facts  of  this  case  are  as  follows : — 
The  suit  out  of  which  this  appeal  has  ariseu  was  brought  for 
recovery  of  possession  of  a  plot  of  land.  The  suit  was  referred 
to  arbitration  on  the  4th  of  March  1907.  The  arbitrators  sub- 
mitted their  award  on  the  2nd  of  April  1907.  On  the  11th  of 
April  1907  objections  were  filed  by  the  defendant.  One  of  the 
objections ,  was  that  one  of  the  plaintiffs  had  died  and  that  his 
heirs  had  not  been  brought  on  the  record.  The  Court  (Munsif 
of  Ghazipur)  on  the  20th  of  April  1907|  set  aside  the  award 
and  sent  back  the  case  to  the  arbitrators  for  decision^  giving 
them  time  up  to  the  4th  of  May  1907. 

The  arbitrators  made  a  fresh  award  and  the    Munsif  passed  a 
decree  in  accordance  with  that  award.     The  defendants  appealed 
and  the  appellate  court  (Subordinate    Judge  of  Ghazipur)  sent 
the  case  back  under  section  662  of   the  Code  of  Civil  Procedure. 
From  that  order  the  plaintiffs  appealed  to  the  High  Court. 
Mr.  M.  L.  Aga/rwala,  for  the  appellants. 
Babu  Beni  Madho  Ohosh,  for  the  respondents. 
Eabauat  Husain,  J. — ^The  suit  out  of  which  this  appeal  has 
arisen  Y^as  brought  for  recovery  of  possession  of  a  plot  of  land. 
The  suit  was  referred  to  arbitration  on   the  4th  of  March  1907. 
The  arbitrators    submitted  their  award  on  the  2nd  of  April 
1907.    On  the  11th  of  April  1907,  objections  were  filed  by  the 
defendants.    One  of  the  objections  was  thab  one  of  the  plaintiffs 
had  died  and    that  his  heirs  had  not  been  brought  on  the  record. 
The  learned  Mundf  on  the  20th  of  April    1907,  set  aside  the 

•  First  Appesl'No.^llS  of  1907  from  an  order  of  Srish  Chandra  Bose,  Sub* 
ordinate  Judge  of  Qhicipur,  dated  the  10th  September  1907. 
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award  and  sent  back  the  case  to  the  arbitrators  lor  dedaioni 
giving  them  time  up  to  the  4th  of  May  1907.  He  said :— "  The 
arbitrators  have  submitted  tfaeir  award.  It  is  objected  to  on 
the  ground^  inter  alia,  that  one  of  the  plaintiffs  had  died  during 
the  arbitratioQ  and  before  the  award,  hence  the  award  is  illegal 
I  am  of  opinion  that  this  contention  roost  prevail.  The  plaintiff 
Qopichand  died  two  weeks  before  the  12tli  of  April  1907«  The 
arbitrators  not  onlj  delivered  and  made  the  award  on  the  2nd  of 
April  1907,  but  they  examined  witnesses  on  the  1st  of  April 
1907,  i.e.y  aftei  the  death  of  one  of  the  plaintiffs.  Of  this  fact 
(i,e.  the  death  of  one  of  the  plaintifia)  the  other  plaintiff^,  the  de- 
fendants, aud^possibly  the  arbitrators,  could  not  have  been  igno- 
rant. Hence  the  award  is  defective,  as  the  representatives  of 
tlie  deceased  plaintiff  had  not  been  brought  on  the  record  before 
the  case  was  heard  and  award  made  by  the  arbitrators.  Under 
these  circumstances  the  rulmg  in  Oheta/n  Oharan  Das  v.  Battha- 
(2ra  Da^  (1)  would  not  apply.  The  award  must  therefore  be  set 
aside.  As  the  representative  of  the  deceased,  plaintiff  has  been 
brought  upon  the  record  and  he  agrees  to  the  submission,  it  is 
ordered  that  the  award  of  the  2nd  of  April  1907,  be  set  aside 
and  the  case  be  sent  back  to  the  arbitrators  for  decision.  The 
arbitrators  are  given  time  up  to  the  4th  of  May  1907|  to 
make   their  award/' 

The  arbitrators  made  a  fresh  award  and  the  learned  Munsif 
passed  a  decree  in  accordance  with  that  award.    The  defendants 
appealed  and  the  learned  Subordinate  Judge  sent. the  case  back  * 
nnder  section  562  of  the  Oode  of  Civil  Procedure.    The  plaintiffs 
have  preferred  an  appeal  from  that  order. 

It  is  contended  on  their  behalf  that  the  Court  of  first  instance 
was  competent  to  refer  the  case  again  to  the  arbitrators ;  that  its 
action  amounted  to  a  remission  under  section  620  (c)  of  the  Code 
of  Civil  Procedure,  and  that  no  appeal  lay  to  the  lower  appellate 
Court. 

There  is  no  force  in  these  contentions.  The  learned  Munsif 
in  express  terms  set  aside  the  award  of  the  2nd  of  April  1907, 
as  his  order  of  the  20th  of  April  1907,  and  his  judgment  of  ihe 
15th  of  May  1907,  show,  and  I  cannot  construe  his  order  of  the 

(1)  (1899)  I.  L.  B.,  31  All^ai4. 
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2nd  of  April  1907|  to  mean  that  he  remitted  the  award  tinder     — }908 
section  520  (c).    No  objection  to  the  legaKtj  of  the  award  was  wxattbi 

apparent  on  the  face  of  io.  The  learned  Munsif  could  not,  there-  .Bax  - 
fore,  remit  it  under  section  620  (c).  S^e  Nanak  Chand  v.  Bam  ^^ 
Na/rayan  (1).  His  finding  that  the  arbitrators  examined  the  wit-  n^- 
nesses  after  the  death  of  oqie  of  the  plaintiflf?  and  his  remarks 
that  the  ruling  in  I.  L.  B.,  21  All.,  314,  does  not  apply,  dearlj 
show  that  he,  acting  under  section  521  (a),  set  aside  the<award 
of  the  2nd  of  April  1907,  and  it  is  too  late  to  discuss  npw  that 
he,  in  the  absence  of  an  express  finding  that  the  arbitrators  had 
knowledge  of  the  death  of  Gopi  Chand,  was  not  justified  in  set* 
ting  the  award  aside.  He  did  set  it  aside,  and  both  the  parties 
submitted  to  that  order,  and  they  cannot  attack  that  order  at 
this  stage  of  their  litigation.  It  is,  however,  argued  that  the 
award  of  the  2nd  of  April  1907,  in  consequence  of  recording 
Evidence  after  the  death  of  one  of  the  piainiiiTs  was  waste  paper, 
that  the  Munsif  ignoring  it  could,  on  the  basis  of  a  subsisting 
agreement  to  refer  to  arbitration  (see  I.  L.  R.,  27  Mad.,  1 12), 
refer  it  to  arbitration  again.  No  section  of  the  Code  of  Civil 
Procedure  is  quoted  in  support  of  this  argument,  and  the  help 
of  the  inherent  powers  of  a  Court  of  justice  is  invoked  to  l^alize 
the  action  of  the  Court.  This  argument  is  of  no  use.  Because 
after  setting  aside  the  first  award  the  [)Ower  of  the  learned 
Munsif  to  refer  the  matters  in  dispute  was  exhausted. 

When  a  matter  in  difference  has  once  been  referred  to  arbi- 
tration, the  Court  by  section  508  is  precluded  from  dealing  with 
it,  save  in  accordance  mth  the  provisions  of  succeeding  sections, 
and  none  of  them  confers  upon  that  Court  a  power  to  refer  the 
matters  in  difference  again  to  arbitration.  The  inherent  powers 
of  a  Court  of  Justice  in  opposition  to  the  express  provisions  of 
section  508  of  the  Code  of  Civil  Procedure  are  of  no  avail. 

For  the  above  reasons  I  would  hold  that  the  order  of  the 
lower  appellate  Court  is  right  and  would  dismiss  the  appeal 
with  costs. 

Griffin,  J. — The  question  is    not    to  my  mind  free  from 
doubt,  but  I  am  not  prepared  to  differ  from  the  conclusion  arrived 
at  by  my  learned  colleague.     I  concur  in  the  proposed  order. 
(1)  (lb79)  I.  L.  Rv2  All.,  181. 
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By  THB  CoTJBT.^-The  order  of  the  Court  is  that  the  appeal 

Appeal  dismiasedU 


^^^S^^^    be  diflmisflod  witii  costs. 
NavdBax. 


1906  Sefof0  Sir  John  BtanUf,  Knighi^  Chief  Juttice^  and  Mr*  JufHee  Banerj^ 

A%gn§t  4.  jj^jj  ^^^j  (DEfiorDjurT)  •.  JAMMA  akd  akotheb  (Puliktiips).  • 

Aoi  CLoedlJ  if«.   II  of  1901  fA^ra  Tenaney    Act},  teetion    2imm0ee%pancff 
h^ldtnff'^8Meee$$ionF^'*Male  lii^al  tUgeendant**  ^Uleffitinitite  son^Mindn 

Meld  that  the  illegitimate  ton  of  a  man  belonging  io  one  of  the  Sndim 
caste  by  a  kept  woman,  or  oontinnous  eoncnbine,  waa  capable  of  ancceeding  to 
the  ooenpancy  holding  of  hit  father  aa  a  "male  lineal  descendant "  within 
the  meaning  of  section  22  of  the  Agra  Tenancj  Act,  1901  •  Inderun  Valmn* 
gypooly  Taver  r.  Mmrn^Mowmy  Fsndia  Talavtr  (1),  Saraiuti  ▼,  Jfaimw  (2) 
i^nd  Hmrgohind  Kuari  y.  Dharam  Singh  (8)  referred  to. 

Ol7E  Mahtab  Singh^  an  occupaacy  tenaat^  had  a  son  Ghansham 
Singh^  by  a  concubine  with  whom  he  had  lived  lor  a  considerable 
period,  Musammat  Jamuna.  Mahtab  Singh  died,  and  on  hia 
death  Jamuna  and  Ghansham  Singh  applied  in  the  revenue 
court  for  the  entrj  of  their  nsimes  in  respect  of  Mahtab  Singh's 
occupancy  holding.  Their  application  wim9  refused,  and  they 
accordingly  brought  the  present  suit,  in  which  they  asked  for  a 
declaration  that  Jamuna  was  the  wife  and  Ghansham  Singh  the 
son  of  Mahtab  Singh  and  that  as  such  they  were  entitled  to  succeed 
to  Mahtab  Singh's  occupancy  holding.  The  court  of  first 
instance  (Munsif  of  Chandausi)  decreed  the  claim  and  this  decree 
was  in  appeal  upheld  by  the  Additional  Judge  [of  Moradabad. 
The  defendant  appealed  to  the  High  Court. 

The  Hon^ble  Pandit  Madan  Mohan  Malaviya  and  Mnnshi 
lawar  So/ran  for  the  appellant. 

Babu  Durga  Charan  Singh  (for    whom  Babu  Beni  Madho 
Qhosh)^  for  the  respondents. 

Stanley,  C.J.,  and  Banerji,  J.— The  question  in  this  second 
appeal  is  whether  the  plaintiff  respondent,  Ghansham  Singh^ 
who  is  the  illegitimate  and  only  sen  of  one  Mahtab  Singh, 
deceased,  by  a  concubine  who  had  lived  continuously  with  Mah- 
tab Singh,  is  entitled  to  the  occupaocy    holding  of  his  father   as 

•  Second  Appeal  }^o.  855  of  1907,  from  a  decree  of  W.  F.  Kirton,  Addi- 
tional Jndgo  of  Moradabad,  dated  the  19th  December  1906,  confirming  a 
decree  of  Knnwar  Son,  Mnnsif  of  Chandausi,  dated  the  6th    of  Jane  1906. 

(1)  (1869)  1«  Moo.,  I.  A.,  14U        (2)  (1879)  I.  L.  R.,  2  All.,  134. 
(3)  (1884)  I.  L.  «.,  6  An.,  329. 
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a  male  lineal  descendant  within  the  meaning  of  that  expression         190Q 
as  nsed  in  section  22  of  the  Agra, Tenancy  Act.    The  Courts  -"^^^^^eau 
below  have  rightly  held  that   Mahtab  Singh   belonged  to   the  «• 

Sudra  caste. 

Botli  the  lower  Courts  held  that  the  plaintiff  was  so  entitled. 
We  think  that  their  decision  is  right.  In  Inderv/r\,  Valungypoo- 
ly  Taver  v.  Ramasawmy  Pandia  Talaver  (1)  their  Lordships 
of  the  Privy  Council  held  that  the  illegitimate  children  of  the 
Sudra  caste,  in  default  of  legitimate  children  inherit  their  puta- 
tive father's  estate.  In  Saraauti  v.  Mannu  (2)  Pearson  and 
Oldfieldy  JJ.i  held  that  the  illegitimate  offspring  of  a  kept 
woman,  or  continuous  concubine,  amongst  Sudras,  are  on  the  same 
level  as  to  inheritance  as  the  issue  of  a  female  slave  by  a  Sudra, 
and  that  the  illegitimate  son  of  an  ahir  by  a  oontinuons  concu- 
bine of  the  same  caste  took  his  father's  estate  in  preference  to 
the  daugliter  of  a  legitimate  son  of  his  father  who  died  in  the 
father's  life-time.  In  Han^gobind  Kuari  v.  Dhcuram  Singh  (3) 
Straight;  O.  C.  J.  and  Dathoit,  J.,  held  that,  according  to  Hindu 
law  and  usage,  illegitimate  sons  are  entitled  to  maintenance 
from  their  father,  and  his  estate  is  liable  for  such  payment. 
Hindu  law  differs  from  the  English  law  in  so  far  that  it  does 
not  treat  an  illegitimate  son  a?  JUiue  nvlliua.  His  status  as 
a  son  in  the  family  is  recognised  and  his  right  to  maintenance 
secured  to  him. 

On  the  foregoing  authorities,  therefore,  we  think  that  it  was 
rightly  held  in  the  Courts  below  that  the  plaintiff  Ghansham 
Singh  is  entitled,  in  the  absence  of  a  legitimate  son,  to  the  occu* 
pancy  holding  of  his  father  as  a  male  lineal  descendant.  Wo 
therefore  dismiss  the  appeal  with  costs. 

Appeal  diamisBed^ 

(1)  (1869)  18  Moo.,  I.  A.,  141.        (»)  (1879)  I.  L.  R.,  2  All^  18i| 
(8)  (1884)  L  L.  B.,  6  All,  829. 
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Jum4 16, 17,  •  

33,  Jul^  27.  KALEA  PRASAD  aid  othbes  (Plaikyivvb)  v.  MATHURA  PRASAD 

AHD  AKOTHIB  (DBVBKPANTB). 

[On  appeal  from  the  Court  of  the  Jadioial  Commitsioner  of  Oadh,  Luekvow]. 
Evidence-^  F^digree* — Proof  of  pedigree — Knowledge  o  f  namee  of  smeeetort 
from  hearing  them  recited  on  ceremonial  occaeione — Pedigree  made  poet  litem 
motam^Conirovereg  in  different  matter  from  that  which  if  after  emit  would 
•render  etatement  inadw^eihle ^Document  made  on  particular  occaeion  for 
epeeifio  purp^ee  treated  ae  deelaration^-^ Proof  of  heirehip^JLot  No.  I  of  1873 
f  Indian  Evidence  Act  J,  eeetion  82,  clause  (6). 

The  pUintifTt  eaed  to  recoTer  immoT»ble  property  as  oozt  heire,  through 
their  father,  of  one  Gar  Sahai.  The  principal  defendant  wai  the  •iiter'a  eon 
of  Oar  Sahai.  On  the  plaintif^a*  oral  eridence  and  on  certain  pedigrees  pro- 
daced  by  them  the  Sabordinate  Jndge  wai  of  opinion  that  Gar  Sahai  and  the 
plaintiffs'  father  were  descended  from  one  common  ancestor,  from  whom 
they  were  only  seren  degrees  removed,  and  that  their  claim  wns  proved.  The 
defendant  prodaced>  pedigree  which  showed  that  Gur  Sahai  was  desoended 
from  another  ancestor  than  that  stitcdin  the  pliintiff«*  pedigrees  and  was 
in  the  16th  Idegree  from  a  common  anoostor,  and  the  pla  ntiffs*  father  in  the 
I6th  degree,  and  he  contended  that  andur  Hindu  Uw  heirship  did  no*  extend 
beyond  the  14th  degree,  and  that  therefore  he,  though  only  a  sister's  son  w^s 
to  be  preferred  to  such  remote  relitions  as  heir.  The  judgment  of  the  Court 
of  the  Judicial  Commissioner  on  appeal,  after  a  lengthy  and  adverse  cri« 
tieismof  the  plaintiffs' evidence  concluded  as  follows  : — "  The  oral  evidence 
to  prove  the  pedigree  in  the  plaint  is  thus,  in  my  opinion,  of  as  little  value  as 
the  documentary  evidence  on  which  the  pUintifft  relied,  and  at  the  httaring  of 
the  appestl  practically  no  attempt  was  m:ide  tojsupport  the  finding  of  the  Sub- 
ordinite  Judge.  The  only  contention  was  that,  accepting  the  pedigree  filed  by 
the  appellant  **  (defendant)  *'  the  plaintiffs  are  heirs  of  Gur  Sahai,  as  aeoording 
to  it  they  are  Samanodakas  and  therefore  in  the  absence  of  other  nearer  heii« 
exclude  the  defendant,  who  is  the  son  of  Gur  Sahai's  sister." 

Held  that  the  above  piragraph  did  not,  under  the  circumstances  and  for 
the  reasons  stated  by  their  Lordships  of  the  Judicial  Committee  preclude  th« 
pUintiffs  from  endeavouring  to  sustiin,  ~bn  this  appeal,  the  finding  of  th« 
Sabordinate  Jadge  in  their  favour. 

Seld  also  that  the.  pedigrees  put  in  by  the  plaintiffs  were  not  ancient 
family  records  handed  down  from  generation  to  generation  and  added  to  aa  a 
member  of  the  family  died  or  was  born ;  but  documents  drawn  up  on  partienlar 
occasions  for  a  specific  purpose  by  members  of  the  family,  and  were  aoooid* 
ingly  to  be  treated  as  mere  declarations  made  by  the  persons  who  respectiTely 
drew  them  np  or  adopted  them. 

One  of  the  pedigrees  dated  in  1892  was  held  by  the  Court  of  the  Judicial 
Commissioner  to  bo  inadmissible  in  evidence  as  having  been  made |N>t#   litem 

iVetsn^t^Lord  RoBBETsoK,  LordATKiiTflOir,  Lord  ColLivs,  Six  AVPmaw 
9W9Liaiid  Sir  Abthub  WiLSoiTt 
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mo^(ifii«aUhoug1i  the  eontroTeri^  which  originated  in  1891  did  not  relate  to 
the  heirship  to  Gnr  Sahai  hat  referred  to  an  entirely  different  matter. 

ITeld  it  was  wrongly  rejected  as  eridence.  To  make  a  statement  inadmii- 
Bible  on  the  groand  that  it  was  made  post  litem  motam  the  same  thing  must 
be  in  oontroTcrsy  before  and  af t«r  the  statement  is  made. 

Freeman  r.  PhUlipe  (1),  Im  re  Shrewehury  Peerage  (2)  and  Duhe  of  T>e* 
vonehire  t.  Neill  (3)  followed. 

The  pedigree  was  admissible  as  a  declaration  made  by  a  deceased  member 
of  a  family  tonohing  the  family  reputation  on  the  snbject  of  its  descent. 

A  pedigree,  also  rejected  by  the  Judicial  Commissioner's  Court  as  inad- 
missible, was  one  Signed] .by  a  deceased  member  of  the  plaintiffs'  family,  in 
the  handwriting  of  such  deceased  member's  son,  and  was  stated  to  haye  been 
obtained  from  his  father  as  a  statement  of  the  family  descent  for  tiio  purpose 
of  being  giren  incTidence  in  certain  criminal  proceedings. 

Meld  that  it  had  been  adopted  by  sach  deceased  member  of  the  family* 
and  not  being  shown  to  be  post  lifem  motam  it  was  admissible  in  CTidence. 

Appeal  from  judgments  and  decrees  (18th  September  1905 
and  17th  April  l906)  of  the  Court  of  the  Judicial  Commissioner 
of  Oudh,  which  reversed  a  decree(l  6th  December  1903)  of  the  Sub- 
ordinate Judge  of  Unao,  who  had  decreed  the  appellants'  suit. 

The  principal  question  on  this  appeal  was  whether  the  appel- 
lants were  the  next  heirs  to  one  Gur  Sahai  who  was  the  owner 
(amongst  other  properties)  of  the  village  of  Bomb,  the  village  of 
Shakpur,  and  a  5  biswa  share  in  the  village  of  Rampur  Asnu. 

The  facts  of  the  litigation  are  sufficiently  stated  in  their 
Lordships'  judgment. 

The  appellants   (Kalka  Prasad,  Durga  Prasad,  and   Sundar 

Lai)  were  the  sons  of  one  Sheo  Sahai,  who,  on  the  death  in  1896 

of  Parbati  Kunwar  the  widow  of  Gur  Sahai,  the  last  male  owner 

(1)   (1816)  4  M.  &  S.,  486  (494, 497).        (2)  (1857)  7  H.  L.  C.  1  (22  . 
(8)  (1877)  2  Ir.  L,  R.,  182. 
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put  forward  a  claim  to  dacceed  to  his  estate  m  the  next  rever- 
sioaary  hein  on  the  basis  of  the  following  pedigree  :— - 

PABTAB  MAL. 

J 

Pimamd. 


r 


Bam  QhaluB. 
P*rm«iluri  Pmi. 

I 


H*r] 


I 


Chan  Bam. 

I 

Parin  Mai. 
Mohan  IaL 
DftoUt  BaL 


SokhLal. 

I 

BhoUNatlu 

Bhawmni  Shankar. 
8heo  Sahai. 


KawasiLaL 

Dal  Singlu 
I 


Sheo  Sing^. 
BamBaUiih. 
Oar  SahaL 


DinDajtL 
Tbakor  Prattd. 


n 


Kalka  Prasad,  Dam  Prasad,  Soadar  Lai, 
plaintiff  1.         jOaintiif  8.     plaintiff  8. 


I r 

Bam  DayaL       Sbeo  DajaL 


I 


Baghnnatb  Prasad.         llaliaraj  Bahadnn  Ba]  Bahadur. 

The  Revenue  Courts,  however,  made  an  order  on  23rd  April 
1897  for  mutation  of  names  in  favour  of  Mathura  Prasad  the 
first  respondent  who  claimed  title  as  sister's  son  of  Gar  Sahai. 

The  suit  out  of  which  this  appeal  arose  was  brought  on  20th 
May  1901  by  the  appellants  against  Mathura  Prasad  and  Chao* 
dhri  Nazrat  Ali  a  transferee  of  part  of  the  estate  to  recover  the 
property  belonging  to  Gur  Sahai. 

The  Subordinate  Judge  on  a  consideration  of  the  evidence 
oral  and  documentary  found  that  the  pedigree  produced  bj  the 
plaintiflfs  was  proved  and  made  a  decree  in  their  favour.  He 
concluded  his  julgment  as  follows  :— 

*'  It  is  made  clear  that  in  the  line  of  Partsb  Mai,  Sheo  Sahai  and  Oar 
Sahai  were  remored  from  him  by  7  degrees  ;  and  that  at  the  death  of  Masaa* 
mat  Parbati,  there  was  no  heir  Hying  who  was  nearer  than  Sheo  Sahai.  The 
plaintiffs  claim  in  the  capaci  ty  of  Sapindat,  and  the  same  has  also  heen  proTed. 
A  qaestion  was  also  raised  to  the  effect,  as  to  how  many  degrees  are  ^Tcn  to 
8amandoka9,  The  learned  ooansel  for  plaintiffs  contends  that  tyen  after  14 
degrees,  the  sarviTing  members  of  family  will  be  treated  as  Bam^ndokmt^ 
It  is  not  necessary  now  to  go  into  this  qaestion.  The  *  principle  in- 
Tolred  in    this   qaestion    is  that    np    to    the    7th    degree,  the    heira   are 

treated  as  Sapindas,   and  np  to    I4th,  as  8amandoka9 

Again,  1  hare  ^Iso  shown  aboTe  t)iat  not  onlv  on  the  ^retent  oecadon 
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it  ]uitt>eeii  proyed  that  Sheo  Sahai  belongs  to  tbe  line  of  Fartab  Mai  mnd 
llgnret  in  the  7tb  degree,  bat  on  preTioni  ocoaiions  also,  whenever  any  pedi« 
gree  was  filed,  he  was  shown  in  the  same  line  and  in  same  degree,  particularly 
In  the  pedigrees  of  1889>nd  1892,  which  were  filed  before  the  litigation  about 
the  proprietary  right  arose.    Thus  finally  I  hold   that  the  pedigree  is  correct, 

and  that  Sheo  Sahai  is  the  near  heir  to  Qnr  Sahai A  strange 

feature  of  this  case  is  that,  learing  Sheo  Sahai  aside,  the  other  persons  who 
filed  pedigrees,  as  mentioned  aboyo,  also  entered  Sheo  Sahai's  name  in  the 
line  of  Partab  Mai  at  No.  7.  Hence  it  is  that  the  pedigrees  filed  by  other 
suitors  subsequently  to  the  arising  of  litigation  about  proprietary  right,  bear 
out  the  statement  of  plaintiifs  (which  has  also  been  proyed  by  other  eridenoe) 
and  should  be  treated  as  rery  strong  corroborative  evidence.  The  defendants 
totally  failed  to  rebut  this  evidence.  Plaintiif  himself  came  into  the  witness- 
box,  and  first  of  all  stated  the  pedigree.  He  made  a  mistake  in  giving  the 
parentage  of  one  person,  but  immediately  corrected  the  mistake  on  further 
consideration.  So  in  my  opinion  this  fact  does  not  detract  anything  from 
his  efidence." 

On  appeal  by  the  defendants,  the  Court  of  the  Judicial  Com- 
missioner (R.'SoOTT  and  A.  E.  Ryvbs)  on  18th  September  1905 
were  of  opinion  that  the  pedigree  put  forward  by  the  plaintiffs 
was  not  proved,  but  that  on  a  pedigree  produced  by  the  defend- 
ant Mathura  Prasad  the  plaintiffs  were  entitled  to  succeed  to  a 
^th  share  of  the  estate,  the  remaining  -^th  vesting  in  6ur  Prasad^ 
Sita  Ram,  Ram  Sahai  and  Manohar  Lai.  They  therefore  varied 
the  decree  of  the  Subordinate  Judge  and  gave  the  plaintiffs  a 
^th  share  in  the  estate  of  Gur  Sahai  with  mesne  profits  and  costs 
in  proportion. 

After  shortly  stating  the  facts  and  setting  out  the  pedigree 
as  above,  the  appellate  Court  said  :— 

'*  The  defence  of  the  defendants ''  (Mathura  Prasad  and  Chaudhri  Kasrat 
AH)  "  was  the  same.  They  denied  the  pedigree  filed  by  the  pUint«f!s  and 
Mathura  Prasad  filed  one,  according  to  which  he  admitted  that  Gar  Sahai 
was  the  grandson  of  Dal  Singh,  aud  that  Sheo  Sahai  was  fifth  in  direct 
descent  from  Ram  Ghulam.  He  alleged  that  Dal  Singh  was  eleventh  in  des- 
cent from  Partab  Mai  and  that  Ram  Ghulam  was  tenth  in  descent  from 
Shiam  Djs,  and  pleaded  that  he  had  been  adopted  by  Gur  Sahai,  who  made  an 
oral  will  in  his  favour,  and  that  in  the  absence  of  aay  near  relative  of  Gar 
Sahai,  he  was  entitled  to  succeed  to  the  property  as  the  son  of  Gar  Sahai's 
sister.  The  pedigree  filed  by  the  defendant  shows  thit  of  the  relatives  of 
the  common  ancestor  of  Gur  Sahai  and  Sheo  Sahai ;  Sheo  S  ihai,  Gur  Prasad, 
Sita  Ram,  Xliim  Suhai  and  Manohar  Lai  were  sixteenth  in  descent  from  the 
common  ancestor,  Chajmal  D^,  and  were  alive  at  the  death  of  Musammat 
Parbati.  The  Subordinate  Judge  found  that  Gur  Sahai  was  serenth  in  des- 
pent  f ^m  Partab  Ifal,  through  his  son,  ^k^m  Das,  ai^d  that  Sheo  l^hni 
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/was  a  descendant  of  Partab  Mai  in  the  same  degree  through  another  son,  1 
Ghnlam. 

**  In  appeal  this  finding  was  challenged,  the  leimed  adyoeate  for  the 
defendants  contending  that  the  plaintiffs  had  failed  to  proye  the  pedigree  on 
which  thej  relied,  and  that  all  the  doenmentarj  evidence  on  which  the  lower 
Court  based  its  finding  was  intdmissible,  while  the  oral  eridenoe  was  false. 

"  The  Subordinate  Judge  based  his  finding  that  the  pedigree  rolied  on 
by  the  plaintiffs  was  proved  on  the  oral  eridenco  and  the  following  docu- 
ments :— 

1  and  2  E9h%hU$  Nos.  40  and  41  .•* Pedigrees  filed  by  Shankar  Sahai  and 

Madho  Ram  in  sait«  for  pre-emption. 
3.    jBxhihit  No,  8.— The  judgment  in  a  pre-emption  suit  by  Shankar  Sahai 

against  Fa  si  Husain,  decided  in  1889. 
4  and  5.    S»hihit$  1fo$,  0  and  7. --De positions  of  (Hya  Prasad  and  Sheo 
Karain  in  the  same  suit. 
Emhihii  No,  9.— Pedigree  filed  by  Sheo  Sahai  in  1893. 
Exhihii  No,  lO.^A  pedigree  filed  by  Sheo  Sahai  in  a  suit  instituted 
by  the  son  of  the  second  defendant  against  the  first  defendant  in 
1898. 
8  and  9.    Sahihiti  No$,  14  and  l5.— Copies  of  the  settlement  khewat  and 

of  a  khewat  attested  by  Bai  Hasari  Lai. 
10.    JBxhihit  No,  5. — A  pedigree  which  purports  to  hare  been  written  by 
Mabara]  Bahadur  in  1872  and  to  have  been  given  to  the  plaintiff 
Ealka  Prasad  by(  Sheo   Narain  in  1894.  1897,  or  1898  for  the 
purpose  of  a  criminallcharfre. 
**A8  Shinkar  Sahrii  andMidbo  Ram  are  admittedly  alive   the   pedigrees 
filed  by  tbem  were  clearly  inadmissible  in  evidence,  and  we  hare  not  been 
shown  how  the  judgment  in  the  suit  of  Shankar  Sahai  against  F«z-il  Husain 
is  admissible.    In  the  deposition  of  Gaya   Prasad  he  stated  that  Sundar   Das 
was  the  ancestor  of   Sheo  Narain,  and  thus  contradicted  the    plaintiffs' 
pedigree,  which  shows  that  Sheo  Narain   was  a  descendant  of  Shiam  Das  the 
brother  of  Sandar  Das.    There  is  however  nothing  to  show  that  Gaya    Prasad 
was  a  member  of  the  family  or  had  any  special   moans  of  knowledge,  and  hia 
deposition  should  not  have  been  admitted  in  evidence. 

'*  Shoo  Narain  deposed  that  he  was  a  descendant  of  Partab  Mai,  and  hia 
deposition  was  admissible  as  evidence  of  this.  The  rest  of  his  statement 
referred  to  the  persons  who  held  shares  in  a  sarai  at  Sandila  which  he  said 
Sundar  Das  had  founded.  This  part  of  the  statement  was  relied  on  to  prove 
that  those  who  owned  the  shares  are  descendants  of  Sundar  Das.  That 
Sundar  Das  founded  the  Sarai  which  bears  his  name  is  probable,  but  the  state* 
ment  of  Sheo  Ifarain  to  that  effect  was  hearsay  and  not  admissible  in  evi- 
dence. 

**  The  pedigree  filed  by  Sheo  Sahai  in  1898  is  also  inadmissible  in  eyidenee. 
as  Parbati  Kunwar  died  two  years  previously,  and  the  dispute  regarding  the 
succession  to  the  property  of  Gur  Sahai  had  then  arisen. 

''The  copies  of  the  Settlement  Khewat  and  the  Khewat  attested  by  Hal 
liafiariLalmei*el^*showin  what  shares  some  property  was   then 'held^  an4 
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are  no  eTidence  $t  the  relationsbip  of  the  persons  who  held  them  or  of  their 
relationship  to  Partftb  Mai  or  Chajmal  Das.  The  pedigree  which  purports 
to  hare  been  written  in  1872  by  Maharaj  B  ihidar  is  said  to  have  been  giren 
to  Kalka  Prasad  by  Sheo  Karain  for  the  purpose  of  a  criminal  case,  bat 
Mr haraj  Bahadur  is  still  alive,  and  there  is  no  evidence  that  Sheo  Karain 
dictated  it.  Moreorer,  the  evidence  as  to  its  being  given  to  Eulka  Prasad 
is  unsatisfactory.  He  deposed  that  when  he  was  13  or  14  years  of  age  his 
father  dictated  the  pedigrue  of  the  family  to  him,  and  thit  he  wrote  it  out 
and  made  10  or  20  copies  of  it,  so  thit  he  had  learned  it  by  heart  9  or  10  years 
ago.  As  ho  had  either  the  original  or  (copies  of  it  then  in  his  possession^ 
there  was  no  necessity  for  his  obtaining  a  pedigrecof  the^family  for  the 
purpose  of  the  criminal  case. 

"So  far,  therefore,  as  the.documentaryjevidence  is  concerned,  there  remains 
only  the  pedigree  filed  by  Sheo  Sahai  prior  to  the  death  of  Parbati  Kunwar. 
He  was  a  writer  in  the  office  of  the  Tahsildar,  and  probably  foresaw  that  there 
would  be  a  dispute  about  the  succession  to  Qni  Sahai's  estate  on  Musammat 
Parbati's  death,  and  it  is  not  impossible  that  ho  was  preparing  for  it,  and  in 
my  opinioD,  no  great  value  can  be  attached  to  the  pedigrees  which  be  filed. 
Kone  of  them  was  of  an  earlier  date  than  1889. 

**  When  Sundar  Ijal,  one  of  the  plaintiffs,  made  a  charge  of  waste  against 
Musammat  Parbati,  she  denied  that  he  had  anything  to  do  with  her  property 
and  said  that  he  had  made  the  application  with  the  object  of  establishing  a 
claim  to  it.  This  was  in  1891,  and  the  question  of  succession  had  therefore, 
arisen  at  that  time,  so  that  the  pedigree  filed  by  Sheo  Sahai  in  1892  would 
not  be  admissible  in  evidence.  In  one  part  of  the  judgment  of  the  lower 
Conrt,  the  Subordinate  Judge  observed  tha^  the  statement  of  Musammat 
Parbati  was  not  proved,  bnt  Sundar  Lai,  in  his  evidence,  admitted  that  she 
made  it,  although  not  in  his  presence.  Further  on  in  the  judgment  it  if 
said  that,  even  if  it  were  proved,  it  would  not  affect  the  present  case,  because 
the  son  of  the  second  defendant  had  recognised  Sheo  Sahai  as  the  heir  of 
Our  Sahai.  It  has  been  argued  for  the  plaintiffs  that  the  seoond  defendant 
is  bound  by  a  statement  or  admission  of  his  son  in  a  former  oase^  bnt  it 
is  needless  to  observe  that  no  authority  for  such  a  contention  was  cited. 

**  The  prinoipal  witness  for  the  plaintiffs  was  Ealka  Prasad^  the  eldest 
son  of  Sheo  Sahai,  to  whose  evidence  I  have  already  referred.  He  recited  in 
Court  a  bng  and  complicated  pedigree^  whioh  he  said  had  been  diotated  to 
him  by  his  father.  In  it  he  gave  not  only  his  ancestors  up  to  Mohan  Das,  the 
father  of  Chajmal  Das,  but  also  a  large  number  of  coUaterab.  An  he  was  in 
Conrt  at  the  hearing  of  the  appeal,  we  tested  his  memory  by  asking  him  who 
was  the  father  of  Jaijai  Bam,  shown  in  the  pedigree  as  the  son  of  Dnrga 
Prasad,  and  the  father  of  Baghnbar  and  Manohar,  and  his  first  reply  was 
Sidh  QopaL  Afterwards  he  said  that  Jaijai  Bam's  father  was  Durga  Prasad. 
He  also  said  that  Makhan  Lai  was  the  brother  of  Jaijai  Bam,  whereas  in  the 
pedigree  he  recited  Makhan  Lai  appears  as  the  son  of  Sabsukh  Bai.  I  think 
this  clearly  shows  that  he  had  learned  the  pedigree  by  rote  before  he  wtk§ 
examined  as  a  witness  and  has  forgotten  it  sinoe.  It  is  reasonable  to  suppose 
that  a  person  may  remoaber  the  names  of  his  ancestors,  which  are  redted  t^ 
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domestic  ceremoniei,  bat  it  is  snspicioas  wben  he  professes  to  remem- 
ber the  names  of  collaterals  also,  in  snch  an  elaborate  family  pedigree.  Perso- 
nally, I  think  it  is  exceptional  to  find  a  person  who  is  aware  of,  or  can  repeat 
from  memory,  the  names  of  his  ancestors  in  the  sixth  and  serenth  degrees, 
and  of  the  descendants  of  those  ancestors.  The  pedigree  which  E»lka 
Prasad  deposed  that  ho  made  from  his  father's  dictation  has  not  been  pro- 
duced, nor  was  any  of  the  nnmerous  copies  of  it  which  he  said  he  had  made. 
At  first  he  deposed  that  none  of  these  copies  was  in  existence,  bat  afterwards 
said  that  he  coald  produce  one  of  them  if  required  to  do  so.  The  learned 
Subordinate  Judge's  only  reason  for  bdiering  this  witness  and  other  persons 
who  were  examined  to  proye  the  pedigree  relied  on  by  the  plaintiffs  appears 
to  be  that  they  are  members  of  the  family  and  are  therefore  likely  to  know  the 
names  of  their  ancestors.  It  might  hare  occurred  to  him  that  such  persons 
may  hare  motiyes  for  giring  false  eyideuce,  specially  as  two  of  them  are  plain- 
tiffs in  the  suit    I  do  not  beliere  in  the  evidence  of  Kalka  Prasad. 

*'  The  eyidence  of  Baghunath  Prasad  ac  to  the  finding  of  a  pedigree, 
produced  by  him»  among'some  waste  papers,  has  been  referred  to.  Like  moit 
of  the  eyidenoe,  his  deposition  has  not  been  yery  intelligently  recorded.  Be 
said  that  he  remembers  the  names  of  the  members  of  the  family  because  he 
heard  them  at  marriages  and  also  learned  them  from  his  g^randfather  D^ulat 
Bam^  who  wis  reading  them  to  a  Pandit  from  a  paper,  but  he  could  not  say 
what  names  were  then  mentioned,  and  no  such  paper  hns  been  produced.  He 
■aid  he  remembered  the  pedigree  which  he  'recited  and  also  read  out  *  to  the 
Court,  but  what  docnment  he  read  from  in  doing  so  is  not  stated.  If  he 
recited  and  read  from  the  pedigree  found  with  the  waste  papers  there  was  no 
necessity  for  the  Subordinate  Judge  to  record  It  on  a  separate  piece  of  paper, 
which  apparently  he  did.  Although  the  pedigree  which  he  produced  was 
first  stated  to  haye  been  found  among  waste  papers  he  afterwards,  according 
to  the  evidence,  said  that  his  father  had  it,  and  again  that  he  found  it  after 
his  father's  death  and  only  a  few  days  before  he  filed  his  written  statement 
in  the  case.  It  is  most  improbable  that  he  did  not  know  he  was  to  be  exa- 
mined until  a  few  days  before  he  was  called,  and  I  do  not  think  any  weight 
can  be  attached  to  his  evidence.  As  in  the  case  of  Kalka  Prasad  he  probably 
committed  to  memory,  a  short  time  before  his  deposition  was  recorded,  the 
pedigree  which  he  recited. 

^'Ulfat  Bai,  the  third  of  the  plaintiff's  witnesses,  is  not  a  member  of  the 
family,  but  is  the  brother  of  Gar;8ahai'B  wife,'and  as  he  did  not  know  the 
pedigree  of  Gar  Sahai  or  Sheo  Sahai,  the  object  of  examining  him  is  not 
apparent. 

**  Gar  Prasad  is  the  son  of  Sheo  Sahai's  sister,  and  the  pedigree^  so  far 
as  he  deposed  to  it,  is  admitted.  Mohabbat  Bai's  mother  was  a  member  of 
the  family,  and  he  recited  a  pedigree  which  he  said  he  had  learned  from  her 
brother  when  he  was  18  or  14  years  old.  He  was  77  when  he  was  examined^ 
and  as  he  admitted  that  he  did  not  know  the  descendants  of  his  own  great- 
great-grand  father  withont  consulting  a  pedigree,  and  does  not  remember 
the  years  in  whloh  his  own  children  were  born,  I  do  not  believe  his  statement 
^hat  he  remembers  the  pedigree  of  his  mother's  family,  which  he  oonld  hav*. 
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had  no  object  in  committing  t^  m^mo/y,  more  thm  80  yaAri  afoer  he  heard 
it. 

"Dayal  Shankar  is  the  brother-in-law  of  Gar  Prasad  and  says  thit  hb 
nerer  saw  a  pedigree  of  the  family,  bat  learned  the  relationship  of  the  pw 
ties  which  ho  deposed  to  from  his  father,  who  was  not  of  the  plaintiffs'  family, 
but  married  a  lady  who  did  belong  to  it.  As  his  father  was  not  a  member  of 
the  family,  and  is  not  prored  to  have  had  any  special  means  of  knowledge, 
eyidence  of  statements  made  by  him  as  to  the  relationship  of  Gar  Sihai  and 
Sheo  Sahai,  is  inadmissiUe.  The  witness  was  contradlotedi  by  Hasari  Lai, 
who  deposed  that  he  had  shown  a  pedigree  of  the  family  to  him.  Gar  Sahai 
was  the  father-in-Uw  of  Hazari  Lai's  brother,  and  Hasari  Lai  admitted  that 
he  did  not  know  the  relationship  of  the  parties  untii;he  saw  a  pedigree  after 
the  Bait  was  instituted. 

"Sundar  Lai,  the  Ust  witness,  and  one  of  the  plaintiffs,  is  a  petition* 
writer,  and  therefore  a  person  not  likely  to  be  beliered  by  any  one  acquainted 
with  the  reputation  which  practically  all  men  of  his  profession  bear  in  this* 
country.  He  first  recited  a  pedigree  of  the  family  which  did  not  correspond 
to  that  in  the  plaint,  and  when  he  discovered  that  he  had  made  a  mistake, 
recited  a  different  one.  Both  were  stated  to  have  been  in  accordance  with 
one  dictated  by  his  father,  Sheo  Sahai,  and  so  far  as^  he  knew  there  was  no 
written  pedigree  of  the  family  until  he  wrote  one,  which  was  dictated  by  his 
father,  to  be  filed  in  the  pre-emption  suit  (in  1889 >.  He  afterwards  appears 
to  have  said  that  he  had  seen  no  written  pedigree  until  his*  brother  brought 
one  from  Sheo  Karain  for  the  criminal  ease.  If  he  did  say  this,  he  contradict* 
ed  himself,  and,  as  he  must  have  knovm,  if  bis  brother  had  written  a  pedigree 
of  the  family  and  made  numerous  copies  of  it,  he  contradicts  Kalka  Prasad's 
CTidence  also.  As  he  was  a  plaintiff,  it  is  improbable  that  he  did  not  know 
previously  that  he  would  be  culled  as  a  witness.    I  do  not  believe  his  evidence. 

*'  The  oral  eridence  to  prove  the  pedigree  in  the  plaint  is  thas,  in  my  opi- 
nion, of  as  little  value  as  the  doenmeutary  eridenoe  on  which  the  plaintiffs 
relied,  and  at  the  hearing  of  the  appeal  practically  no  attempt  was  made  to 
support  the  finding  of  the  Subordinate  Judge.  The  only  contention  was  that, 
accepting  the  pedigree  filed  by  the  defendant,  Mathura  Prasad,  the  plain- 
tiffs are  heirs  of  Gur  Sahai,  as,' according  to  it,  they  are  Samanodaias,  and 
therefore  in  the  absence  of  other  nearer  heira  exclude  the  defendant,  who  is 
the  son  of  Gur  Sahai's  sister.  ** 

After  citing  authorities  on  Hindu  law  on  the  subject  the 
Court  found  that — 

*' According  to  the  pedigree  admitted  by  the  defendant,  Sheo  Sshai  was 
a  Samanodaka  of  Gur  Sahai,  although  he  is  16th  in  descent  from  the  common 
ancestor  Chajmal  Das,  and  Gur  Sahai  was  16tb  in  descent  from  him. 

But  Gur  Prasad,  Sita  Bam,  Bam  Sahai,  and  Manohar  Lai  were  also  alive 
on  the  death  of  Parbati  Eunwar  and  were  related  to  Gur  Sahai  in  the  same  « 

degree  as  Sheo  Sahai.    All  these,  therefore,  were  entitled  to  a  -g^  share  in  Ibe 
property  in  anit.  ** 
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On  16th  March  1906  the  Court  of  the  Jadicial  Commissioner 
grfinted  the  plaintiffs  leave  to  appeal  to  His  Majesty  in  ConnciL 
The  defendants  Mathura  Prasad  and  Chaudhri  Nasrat  Ali 
on  16th  December  1905  had  applied  to  the  Court  of  the  Jadicial 
Commissioner  for  review  of  its  judgment,  dated  18th  September 
1905,  and  on  17th  April  1906  that  Court  (B.  Scorr  and  W. 
F.  Wells)  cancelling  the  judgment  and  decree  made  on  18th 
September  1905,  aud  holding  that  She)  Sahai,  the  plaintiffs' 
father,  being  16th  in  descent  from  the  common  ancestor  Chajmal 
Das,  according  to  the  pedigree  admitted  by  the  defendant 
Mathura  Prasad,  was  nob  a  Soi^manodaka  of  Qur  Sahai  and 
was  not  entitled  to  succeed  to  his  property. 

In  lieu,  therefore,  of  the  decree  passed  on  18th  September 
1905,  the  appeal  was  allowed,  aud  t  le  suit  dismissed  with  costs. 
On  this  appeal 

De  Oruyther,  K.  C,  and  S-  A.  Kyffin  for  the  appellant 
contended  that,  on  the  death  of  Parbati  Kunwar,  Sheo  Sahai  the 
father  of  the  appellants  was  the  next  reversionary  heir  to  the 
estate  of  Gur  Sahai,  and  in  any  case  was  a  nearer  heir  than  the 
defendant  Mathura  Prasad.  As  to  the  principles  of  Hindn  law 
on  which  succession  depended  reference  was  made  to  Mayne  s 
Hindu  law,  7th  edition,  p.  679,  para.  501.  It  was  contended  that 
the  pedigrees  on  which  the  appellants  relied  were  sufljciently 
proved  for  the  reasons  given  by  the  Subordinate  Judge.  There 
was  nothing  unusual  in  a  boy  being  able  to  repeat  the  names  of  his 
ancestors  from  having  heard  them  recited  on  ceremonial  occa- 
sions as  the  appellant  Kalka  Prasad  had  done;  and  the^case  of 
Debi  Perehad  Chowdhry  v.  Radha  Chowdh/radn  (1),  where 
such  evidence  was  held  to  be  admissible  in  support  of  a  pedigree, 
was  referred  to.  The  Evidence  Act  (I  of  1872),  sections  11, 32, 
clause  (5),  and  50  were  cited.  •  The  appellants'  pedigrees  were 
corroborated  by  their  oral  evidence,  and  on  the  other  hand  no 
proof  was  given  of  that  put  forward  by  the  defendants.  It  was 
submitted  that  the  appellants  were  not  precluded  by  what  took 
place  before  the  Judicial  Commissioners  from  now  supporting 
the  findings  of  the  Subordinate  Judge  that  they  were  the  pre- 
ferable heirs  of  Gur  SahaL 

(1)  (1904)  I.  L.  B.,  82  Cftlc^  M. 
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Boss  for  the  Ist  and  2Qd  respondents  contended  that  after 
what  had  taken  place  at  the  hearing  before  the  appellate  Court 
in  India^  and  the  observations  of  the  Judicial  Commissioners  on 
the  appellants'  evidence,  they  were  estopped  from  rai^ng  on  this 
appeal  the  contention  that  they  were  the  exclusive  heirs  of  Qur 
Sahai.  It  was  submitted  that  tie  pedigrees  were  rightly  held  to 
be  inadmissible  in  evidence  as  not  coming  within  clause  (5)  of 
section  32  of  the  Evidence  Act  (I  of  1872).  It  was  most  impro- 
bable that  in  1872  Maharaj  Bahadur  was  old  enough  to  write  out 
the  pedigree  of  that  date,  and  he  had  not  been  called  as  a  witness 
in  the  case.  Both  on  the  evidence  and  a3  a  matter  of  law  the 
appellants  had  failed  to  prove  their  title  to  the  property  sued  for 
and  their  suit  had  been  )ightly  dismissed  by  the  decision  under 
appeal,  which  should  be  upheld. 

De  Qri^her,  K.  C,  replied. 

1908,  July  27<A.— The  judgment  of  their  Lordships  was 
delivered  by  Lord  Atkinson  : — 

The  suit  out  of  which  this  appeal  arises  was  instituted  by  the 
appellants,  who  are  the  three  sons  of  one  Sheo  Sahai,  deceased, 
claiming  through  their  father  as  heirs  of  one  Gur  Sahai,  deceased| 
to  recover  possession  of  the  immovable  property  in  the  plaint 
described,  of  which  Gur  Sahai  died  possessed  about  40  years 
ago. 

Qur  Sahai  was  succeeded  in  the  possession  and  enjoyment  of 
the  property  by  his  widow,  Musammat  Parbati,  who  died  on  the 
22nd  March  1896.  Sheo  Sahai  died  on  the  22nd  September  1899. 

The  principal  defendant,  the  respondent  Mathura  Prascul,  is 
the  nephew  of  Gur  Sahai,  his  sister's  son.  He  took  possession 
of  the  property  on  the  death  of  Musammat  Parbati,  still  retains 
it,  and  succeeded  in  obtaining  mutation  of  names  in  his  own 
favour. 

Only  two  questions  were  discussed  on  the  hearing  of  the  appeal, 
and  it  is  only  necessary  for  its  deci&ion  that  their  Lordships 
should  deal  with  these.     They  are : — 

1.  Is  it  open  to  the  plaintiffs,  owing  to  what  took  place  at 
the  first  hearing  before  the  Court  of  the  Judicial  Commissiooer, 
to  attempt  to  establish  that  they  are,  according  to  Hindu  I^W; 
the  heirs  of  Gur  Sahai  ? 
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2.  If  it  be  open  to  them  to  do  so,  is  the  evidence;  legally 
and  properly  admiesiblei  given  before  the  Snbordinate  Jarlge^ 
who  tried  the  case  in  the  first  instance,  sufficient  to  establish  the 
fact  of  their  alleged  heirship  ? 

The  coarse  the  proceedings  took  before  the  Court  of  the 
Judicial  Commissioner  is  somewhat  peculiar.  The  plaintiffs  ha«l, 
at  the  hearing,  examined  several  witnesses  and  given  in  evidence 
several  pedigrees,  which,  in  the  opinion  of  the  Subordinate  Judge, 
proved  that  Our  Sahai  and  Sheo  Sahai  were  descended  from  one 
oommon  ancestor,  Partab  Mai,  son  of  Chajmal  Das,  were  only 
seven  degrees  removed  from  that  ancestor,  and  that  the  plaintiff's 
were,  through  Sheo  Sahai,  heirs  of  Gur  Sahai.  Mathura  Prasad 
filed  a  pedigree  which  showed  that  Gur  Sahai  was  not  descended 
from  Partab  Mai  at  all,  but  from  another  son  of  Chajmal  Das, 
a  younger  brother  of  Partab  Mai,  named  Shiam  Das,  that  Gur 
Sahai  stood  in  the  16th  degree  from  the  oommon  ancestor,  Chajmal 
Das,  and  Sheo  Sahai  in  the  16*;h  degree ;  and  he  contended  that, 
under  the  Hindu  law,  heirships  did  not  extend  beyond  the  14th 
degree,  and  that  therefore  he  (Mathura  Prasad),  though  only  a 
sister's  son,  was  to  be  preferred  as  heir  to  such  remote  relations. 

No  evidence  whatever  was  given  to  prove  the  latter  pedigree. 
Indeed  it  was  abandoned  by  the  respondents  on  this  appeal. 
Yet  the  Court  of  the  Judicial  Commissioner,  finding  that  it  showed 
that  five  other  persons  stood  in  the  same  degree  of  relationship  to 
Chajmal  Das  as  did  Sheo  Sahai,  held  that  the  Hindu  law  permitted 
them,  notwithstanding  this,  to  succeed  as  heirs  to]Gar  Sahai,  and 
gave  a  decree  for  possession  of  one-fifth  (not  one-sixth  as  it 
should  have  been)  of  the  land,  the  recovery  of  which  was  sought, 
as  the  share  of  Sheo  Sahai  therein. 

Thereupon  the  defendants  Nos.  1  and  2  applied  under 
section  623  of  the  Civil  Procdure  Code  for  a'review  of  this  judg- 
ment, setting  forth  amongst  other  things : — 

1.  That  the  Court  had  held  that  the  pedigrees  set  up  by  the 
plaintiffs  were  not  proved,  and  that  they  were  therefore  not  exclu- 
sively entitled  to  the  property  in  suit. 

2.  That  the  question  whether  persons  in  the  16th  degree 
oould  be  preferred  to  Mathura  Prasad,  the  nephew,  was  not 
f41owed  by  the  Court  to  be  fully  argaed. 
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On  this  application  the  Court  of  the  Judioial  Commissioner 
decided  that  the  Hindu  law  forbade  what  they  had  previously 
decided  it  permit ted^  namely,  the  succession  of  a  person  sixteenth 
in  descent  from  a  common  ancestor^  on  the  ground  that  he 
could  scarcely  be  said  to  be  a  relation  at  all,  and  that  therefore 
the  nephew  Mathura  Prasad  should  be  considered  as  nearer  heir 
to  Gur  Sahai  than  Sheo  Sahai.  They  accordingly  dismissed  the 
plaintiffs'  suit  with  costs.  It  is  to  be  observed,  however,  that 
the  Court,  in  deciding  on  this  application,  made  no  reference  to 
the  first  point  which  they  had  decided,  m0.,  that  the  pedigree 
set  up  by  the  plaintiffs  was  not  proved. 

In  the  first  judgment  of  the  Court  they  state  that  the  finding 
of  the  Subordinate  Judge  that  both  Qur  Sahai  and  Sheo  Sahai 
were  seventh  in  descent  from  Partab  Mai  had  been  challenged 
by  the  defendants'  advocate,  who  contended  that  the  plaintiffs 
had  failed  to  prove  the  pedigree  on  which  they  relied,  and  that 
all  the  documentary  evidence  on  which  the  Lower  Court  based  its 
finding  was  inadmissible.  They  then  proceeded  to  devote  four 
pages  of  their  judgment  to  a  minute  and  critical  examination  of 
the  evidence,  written  and  oral,  adduced  by  the  plaintiffs,  giving 
their  reasons  for  holding  that  the  documents  were  inadmissible,^ 
and  the  witnesses  unworthy  of  belief,  and  they  wind  up  this  exa- 
mination with  the  passage  on  which  the  respondents  rely  as  suffi- 
cient to  shut  ouli  the  plaintiffs  from  attempting  to  sustain  the 
decision  of  the  Subordinate  Judge.     It  runs  as  follows : — 

**  The  oral  eridence  to  prore  the  pedigpree  in  the  plaint  is  thns,  in  my 
opinion,  of  as  little  ralae  as  the  documentary  evidence  on  which  the  plaintiffs 
relied,  and  at  the  hearings  of  the  appeal  practically  no  attempt  was  made  to 
support  the  finding  of  the  Sahordinate  Judge.  The  only  contention  was  that, 
accepting  the  pedigree  filed  hy  the  appellant,  Mathura  Prasad,  the  plaintiffs 
are  heirs  of  Gur  Sahai,  as  according  to  it  they  are  Samanodaka*  ;  and  therefore 
in  the  absence  of  other  nearer  heirs  exclude  the  defendant,  who  is  the  son  of 
Gur  Sahai's  sister.  •• 

It  is  ino)nceivable  why  the  evidence  given  before  the  Subor- 
dinate Judge  should  be  thus  elaborately  reviewed,  if  the  plaintiffs' 
advocate  had  formally  admitted  he  could  not  support  that  Judge's 
finding.  It  is  almost  as  strange  that  this  advocate  should  confine 
himself  to  a  contention  based  on  a  pedigree  proved  by  nobody, 
and  binding  on  nobody  but  the  person  who  filed  it,  and  which,  at 
the  best,  could  only  secure  to  h  is  clients  one-sixth  of  what  they  sought 
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to  recover.  It  is  not  less  peculiar  that  the  oontention  whiohis  stat- 
ed to  have  been  the  only  contention  put  forward  by  the  plain- 
tiffs, is  the  very  contention  which  was  conducted  in  such  a  fash- 
ion that  a  review  was  successfully  applied  for.  Having  regard 
to  these  several  matters,  it  appears  to  their  Lordships  impossible 
to  hold  iiiat  the  plaintiffs  are  by  the  statement  contained  in  this 
paragraph  estopped  from  endeavouring  to  sustain,  on  tins  appeal, 
the  finding  of  the  Subordinate  Judge  on  this  point.  The  second 
question,  therefore,  alone  remains  for  decision. 

The  plaintiffs  gave  in  evidence  at  the  trial  three  pedigrees, 
amongst  others,  namely  (1)  a  pedigree  purporting  to  have  been 
written  by  one  Mahaiaj  Bahadur  in  1872 ;  (2)  a  pedigree  purport- 
ing to  have  been  filed  by  Sheo  Sahai  in  1892  or  1894  in  a  civil 
fuit  concerning  lands  other  than  and  different  from  the  lands 
sued  for  in  this  action,  in  which  Sheo  Sahai  was  plaintiff  and 
Eesho  and  others  defendants  ;  (3)  a  pedigree  filed.in  a  suit  brought 
for  the  recovery  of  the  possession  of  certain  lands  in  which 
Shankar  Sahai  (the  son  of  the  second  defendant)  was  plaintiff, 
and  Fazal  Husaio  and  others  were  defendants.  The  Subordi- 
nate Judge,  though  he  held^-quite  rightly,  in  their  Lordships' 
opinion — that  the  controversy  out  of  which  this  appeal  has  arisen  is 
but  a  stage  in  the  dispute  which  arose  on  the  death  of  Musammat 
Parbati  in  1896,  admitted  each  of  these  pedigrees  in  evidencoy  and 
the  plaintiffs  relied  strongly  upon  them.  They  are  not  ancient 
family  records  handed  down  from  generation  and  to  generation 
and  added  to,  as  a  member  of  the  family  dies  or  is  born,  but  docu- 
ments drawn  up  on  a  particular  occasion  for  a  specific  purpose  by 
members  of  the  family,  and  mu^t  accordingly  be  treated  as  mere 
declarations  made  by  the  persons  who  respectively  drew  them 
up  or  adopted  them.  Taking  them  in  the  reverse  order,  the  last 
is  inadmissible,  having  been  made  poet  litem  motam.  The 
second  is  endorsed  :  ^'  (Signed)  Sheo  Sahai,  plaintiff,  by  the  pen 
of  Sundar  Lai,  Special  Agent,  '^  and  is  on  the  evidence  of  Sundar 
Lai  clearly  admissible  as  a  declaration  made  by  a  deceased  mem- 
ber of  a  family  touching  the  family  reputation  or  tradition  on 
the  subject  of  its  descent.  It  was  held  by  the  Court  of  the 
Judicial  Commissioner  not  to  be  admissible  on  the  same  ground 
as  the  third  pedigree  because,  ii^  a  statement  made  by  Musamntat 
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Parbati  in  the  absence  of  Snndar  Lai,  in  a  suit  instituted  by  him 
against  her  in  the  year  1891  for  cutting  down  trees  in  a  certain 
grove  in  the  village  of  Rampur  Adsu,  which  he  alleged  was  a 
halting-place^  she  had  said  :— ''  I  have  no  kinship  with  him^  nor 
am  I  on  vititiog  and  dining  terms  with  him  as  a  fellow-caste  man. 
He  has  no  concern  with  my  proprietary  interest  (hakkiatj  ,  .  • 
The  plaintiff's  [Sundar  Lai's]  father,  and  his  co-sharers  have 
wasted  their  shares  in  the  hakkiat,  "  But  it  is  clear  that  the 
controversy  to  which  this  statement  refers  was  not  a  controversy 
as  to  the  heirship  to  Gur  Sahai,  but  referred  to  an  entirely  differ- 
ent matter.  In  order  to  make  the  statement  in  admissible  on  this 
ground,  the  same  thing  must  be  in  controversy  before  and  after 
'the  statement  is  made — Freema/n  v.  PhUUpa,  (1);  Shrewsbury 
Peerage,  (2) ;  Duke  of  Devonshire  v.  Neill  (3).  In  their 
Lordships'  opinion,  having  regard  to  the  evidence  of  Sundar 
Lai  and  of  the  other  witnesses  examined  for  the  plaintiffs,  this 
pedigree  was  clearly  admissible. 

The  first  pedigree  purports  to  be  signed  by  Maharaj  Bahadur^ 
a  son  of  Sheo  Narain,  a  deceased  member  of  the  plaintiffs' 
&mily,  who  was  however  not  examined  as  a  witness.  Accord- 
ing to  the  evidence  of  Elalka  Prasad,  it  was  in  the  handwriting 
of  the  former  and  was  obtained  by  him  from  Sheo  Narain  in 
the  years  1894  — 1896  (the  precise  date  is  not  fixed)  as  a  state- 
ment of  the  &tmily  descent,  for  the  purpose  of  being  given  in 
evidence  in  certain  criminal  proceedings  instituted  under  sec- 
tion 323  of  the  Indian  Penal  Code  in  the  case  of  /n  re  Baiju 
and  others  v.  SimcUur  Lai  amd  Durga  Prasad.  It  was  thus 
adopted  by  Sheo  Narain,  is  not  shown  to  have  been  made  post 
mem  motamy  and  is  therefore,  in  their  Lordships*  opinion; 
admissible. 

These  pedigrees  disdose  that  Gur  Sahai  and  Sheo  Sahai  are 
descended  from  a  common  ancestor,  Partab  Mai,  one  of  the 
sons  of  CThajmal  Das,  the  first  through  his  son  Har  Prasad,  the 
second  through  his  son  Bam  Ghulam,  each  being  six  degrees 
removed  from  Partab  Mai.  Six  of  the  many  witnesses  examin- 
ed on  behalf  of  the  plaintiffs,  members  of  the  &mily,  prove 
descent  from  this  common  ancestor.    Three  of  these,  namelji 

(1)  (18ie)  4  M.  &  8^  466(4M^497).        (t)  (1867)  7  H.  L.  C,  2  (UL 
^  tS)  (1877)  2Ji.L.K,lSX  -      %    /• 
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Ealka  Prasad,  Mohabbat  Kai,  and  Sundar  Lal^  prove  pedi- 
greeS;  substantially  identical  with  that  signed  by  Sheo  Sahai  filed 
in  1892  or  1894,  and  others,  such  as  Hazari  Lai,  prove  impoi*t- 
ant  portions  of  it ;  while  Lalta  Prasad,  one  of  the  defendant's 
witnesses,  deposed  as  follows  : — 

*•  Sheo  Sahai  also  belooga  to  the  family  of  Oar  Sahai.  I  haye  heard  that 
he  !■  also  remote  by  six  degrees.  In  my  opinion  both  [§.«.,  Madho  Bam  and 
Sheo  Sahai]  are  eqnaUy  related,  %,$,,  in  the  eame .degree.** 

And  Sri  Kishen,  another  witness  for  the  defendants,  a  priest 
of  the  &mily  of  Sita  Kam  deposed  :  — 

-  "  Sheo  Sahai  and  Sheo  Narain  descend  from  Bam  Qholanu  Gar  Sahai 
descends  from  Har  Prasad.  Bam  Ghalam,  Ear  Prasad  and  Shiam  Das  are 
sons  of  Partab  MaL" 

This  evidence  precisely  accords  with  the  above-mentioned 
pedigrees  numbered  1  and  2  ;  proves,  in  fact,  some  of  the  mosli 
important  steps  in  them,  and  is,  therefore,  the  strongest  corro- 
boration of  them. 

Further  corroboration  of  these  pedigrees  is  to  be  found  in  the 
mode  in  which  a  certain  Mohalla  Sarai  has  been  enjoyed.  The 
family  reputation  is  that  this  Sarai  was  founded  by  Sundar  Das 
(one  of  the  brothers  of  Partab  Mai),  who  died  childless.  If  the 
pedigrees  of  1872  and  1894  be  correct,  then  half,  or  an  8-anna 
share  in  this  Sarai,  should  be  found  in  the  enjoyment  of  the  des* 
cendants  of  Partab  Mai,  and  the  remaining  8-anna  share  in  the 
enjoyment  of  the  descendants  of  Shiam  Das,  the  only  brother  of 
Partab  Mai  who  had  descendants.  That,  according  to  the  evi- 
dence of  Baghunath  Prasad  and  Kalka  Prasad,  is  precisely 
what  is  found.  Two-anna  shares  were  enjoyed  by  Sheo  Sahai, 
Sheo  Narain,  and  Gur  Sahai  respectively ;  a  2-anna  share  by 
Sheo  Dayal  and  Ram  Dayal  (who  died  childless)  jointly,  and  the 
remaining  8  annas  by  Sita  Kam,  Gur  Prasad,  Ram  Karain, 
Shankar  Sahai,  and  other  descendants  of  Shiam  Das.  The  Sub- 
ordinate Judge  points  out  that  had  Sheo  Sahai  and  Sheo  Narain 
been  descended,  as  was  contended  for  by  the  defendants,  from 
Shiam  Das  and  not  from  Partab  Mai,  the  whole  8  anna  share 
of  Partab  Mai  must,  in  the  events  which  have  happened,  have 
come  to  Musammat  Parbati.  Sita  Kam,  one  of  the  defendants, 
gives  in  detail  the  distribution  of  an  8-anna  share  in  the  Sarai 
coming  into  the  hhnds  of  his  branch  of  the  family,  and  states 
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that  the  Sarai  is  joint  property.  No  evidence  is  given  to  contra- 
dict that  of  Baghanath  Prasad  and  Ealka  Prasad  as  to  the 
persons  amongst  whom  the  share  of  Partab  Mai  in  the  Sarai 
is  distributed. 

It  was  argued  by  Mr.  Rois,  on  behalf  of  the  defendants^  that 
the  fair  conclusion  to  be  drawn  from  the  evidence  was  that  Ma- 
haraj  Bahadur  was  either  not  born  in  1872^  or  was  then  of  such 
tender  years  that  he  could  not  have  drawn  ap  the  first  pedigree^ 
as  deposed  to  by  Kalka  Prasad.  No  doubt  there  is  much  force 
in  this  argument,  but;  even  if  it  prevailed,  there  remains  the 
second  pedigree,  that  of  1892,  corroborated  as  it  has  been  in  the 
manner  pointed  out. 

Their  Lordships  think  that  it  is  impossible  to  put  aside  all 
this  evidence,  as  was  done  by  the  Conrt  of  the  Judicial  Commis- 
sioner. They  are^  therefore,  of  opinion  that  the  conclusion  at 
which  the  Subordinate  Judge  arrived  is  that  to  which  the  evi- 
dence properly  admissible,  on  the  whole,  most  reasonably  leads, 
and  that  the  decision  of  the  former  tribunal  was  erroneous  and 
that  its  decrees  should  therefore  be  reversed  with  costs,  and  this 
appeal  allowed.  They  will  humbly  advise  His  Majesty  accords 
ingly.    The  respondents  must  pay  the  costs  of  the  appeal. 

Appeal  allowed. 

Solicitors  for  the  appellants : — Yowngj  Jackson,  Beard  and 
King. 

Solicitors  for  the  1st  and  2nd  respondents  :— T*  £.  WiUon 
&Co. 

J.  r.  w. 


aATA  PRASAD  (Piaiktiti)  «.  BHAQAT  SINQH  (Dbuvdaht.)  • 
[On  appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oadh.] 
Maliciou9  ft oiecution^ Information  given  to  poliee^Proueution  by   polie$ 
after  inveitigation-'Acquittal  of  aceuied^ Liability  of  informant  where 
information  ie  found  tobefalee^"  Proeeemtor  **  in  criminal  caee^Malioe 
-^Criminal  Froeedure  Code,  eeetion  496. 

It  is  not  a  principle  of  universal  application  that  if  the  police  or  Magis- 
trate act  on  information  given  by  a  private  individual  without  a  formal  com- 
plaint or  application  for  process  the  Crown  and  not  the  individual  becomes 
the  prosecutor. 

Freeent :— Lord  Bobbbtioit,  Lord  Atkivbok,  Lord  CoLLiHS^  Sir  Avdbbw 
flooBLB.  and  Sir  Abthub  Wilboh. 
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3r<ira#%a  J{o»  t.  Mutlaga  Fillai  (1)  diitinguished. 
The  answer  to  the  question  who  is  the  "  proaecutor"  must  depend  upon 
the  whole  circamstances  of  the  case.  The  more  setting  the  law  in  motion  is 
not  the  oriterion ;  the  conduct  of  the  complainant  before  and  after  making  the 
charge  must  also  be  taken  into  consideration.  Nor  is  it  enough  to  say  the 
prosecution  was  instituted  and  conducted  by  the  police  i  that  is  again  a 
question  of  fact.  Theoretically  all  prosecutions  are  conductedj  in  the  name 
and  in  behalf  of  the  Crown,  but  in  practice  this  doty  is  often  left  in  the  hands 
of  the  person  immediately  aggrieyed  by  the  oifence,  who,  pro  hoc  mc$,  repre- 
sents the  Crown.  In  India  under  section  496  of  the  Criminal  Procedure  Code 
(Act  y  of  1898)  a  prirate  person  may  be  allowed  to  conduct  a  prosecution, 
and  "  any  person  conducting  it  may  do  so  personally  or  by  pleader  •• ;  and 
where  it  is  permitted  this  is  obriously  an  element  to  be  taken  into  consi- 
deration in  judging  who  is  the  prosecutor  and  what  are  his  means  of  infor- 
mation and  motiyes. 

The  foundation  of  the  action  for  malicious  prosecution  is  malice,  which 
may  be  shown  at  any  time  in  the  course  of  the  inquiry. 
Fiigfokm  y.  Machimder  (2)  referred  to. 

Where  the  defendants,  though  their  names  did  not  appear  on  the  face  of 
the  proceedings,  except  as  witnesses,  were  directly  responsible  for  a  charge 
of  rioting  being  made  against  the  plaintiif,  had  produced  f^lse  witnesses  to 
support  the  charge  at  the  inyestigation  by  the  police  ;  had  taken  the  princi- 
pal part  in  the  conduct  of, the  case  before  the  police  and  in  the  Magistrate's 
Court ;  had  instructed  the  counsel  who  appeared  f  ir  the  prosecution  at  the  trial 
that  the  plaintiff  "  had  joined  the  riot,"  and  had  done  all  they  could  to  pro- 
cure the  conyiction  of  the  plaintiff,  who  was  acquitted,  being  found  not  to 
haye  been  present  at  the  rioting. 

Seld  that  they  were  rightly  found  liaUe  for   damages  in  an  action  for 
malicious  prosecution. 

Appeal  from  a  decree  (14th  December  1905)  of  the  Court 
of  the  Judicial  Commissioner  of  Oudh,  which  reversed  a  decree 
(31st  July  1905)  of  the  Subordinate  Judge  of  Bahraich,  who  had 
decreed  the  appellant's  suit. 

The  principal  question  for  determination  in  th'S  appeal  was 
whether  on  the  facts  found,  the  respondents  were  liable  in  law 
to  an  action  for  damages  for  malicious  prosecution. 

The  facts  were   as  follows :-« Between  the   two  villages  of 

Shukulpurwa  in  the  Eapurthala  estate  and  Keora  in  the  Rampur 

Mathura  estate     the  river  Qhoora    flowed.     The    respondent 

Sardar  Bhagat  Singh  was  the  munsarim,  and  the  respondent 

Imam-ud-din  Shah  was  the  kanungo  of  the  Boundi  division  of 

the  Kapurthala  estate  in  which  the  village  of  Shukulpurwa  was 

(1)  (1908)  I.  L.  B.,  26  Mad.,  862.  (2)  (186l)-|9'C.  B.  N.  S.,  506 

(522,  681). 
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situate.    The  appellant  in  1902  was  naib  or  manager  of  the 
Kampur  Mathura  estate.  ^^^ 

On  28th  October   1902  Imam-ud-din   Shah  reported  to  the         Qata 
Inspector^of  Police  at  Boundi  that  on  that  day   700  or  800  men  i,. 

of  the  Jiampi.r   Mathura  estate    had   entered   the  village  of        si^gh^ 
Shukulpurwa,  cut  and  carried  away  the   crops  on  certain  lands, 
and  stolen  other  crops  and  property  belonging  to  the  tenants. 

On  29th  October  the  Inspector  made  an  order  for  Bhagat 
Singh  to  ^inquire  and  report.  On  30th  October  1902  Bhagat 
Singh  submitted  a  report  upon  which  "^orders  were  passed  that 
proceedings  should  be  taken  under  section  145  of  the  Code  of 
Criminal  Procedure. 

On  2nd  November  1902  an  application  was  made  on  behalf 
of  the  Kapurthala  eslate  under  section  107  of  the  Criminal 
Procedure  Code  to  the  Deputy  Collector  of  Bahraich  who  sent 
the  application  for  inquiry  by  the  Inspector  of  Police  at  Fakhr- 
pur.  Certain  persons  who  were  named  in  the  petition  were 
charged,  and  the  appellant's  name  was  not  mentioned.  Before 
the  police  Bhagat  Singh  and  Imam*ud-din  conducted  the  prose- 
cution. They  then  procured  evidence  that  a  riot  was  committed 
and  that  the  appellant  had  personally  taken  part  in  the  riot. 
By  producing  this  evidence  they  induced  the  Inspector  of 
Police  to  send  the  appellant  and  the  other  accused  persons  for 
trial  before  the  Deputy  Collector  of  Bahraich.  The  prosecu- 
tion >^as  conducted  by  a  barrister  instructed  by  Bhagat  Singh 
and  Imam-ud-din  Shah,  and  pressed  under  their  instructions 
against  the  appellant.  These  proceedings  came  to  an  end  by 
an  order  made  by  the  Magistrate  on  15th  July  1903,  acquitting 
the  appellant  and  all  the  other  accused  persons,  and  express* 
ing  the  opinion  that  the  charges  bad  been  concocted  by  the  res- 
pondents. 

On  the  14th  July  1 904  the  appellant  brought  the  suit  out  of 
whioh  this  appeal  arose  against  Bhagat  Singh  and  Imam-ud- 
din  Shah  claiming  damages  Ks.  7,000  from  them  for  malicioas 
prosecution.  , 

The  defence  was  that  the  defendants  did  not  institute  any 
criminal  prosecution,  but  were  merely  witnesses  for  the  prose* 
cution  ;  that  as  witnesses  they  were  justified  in  making  the 
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1908         Statements  they  did  in  the  Criminal  Court,   and  no  suit  could 
Q^Yx        legally  be  brought  against  them  ;  and  that  the  prosecution  was 
FSA8AD       hqIj  malicious  nor  without  reasonable  and   probable  casa,  nor 
BH40AT       did  it  arise  from  any  illegitimate  motive. 
SiHan,  rj^^  ^^g|.  material  issue  was  the  first  '*  was  any  report  made 

to  the  police,  or  any  complaint  lodged  by  the  defendants  against 
the  plaintiff,  and  did  the  defendants  or  either  of  them  prosecute 
him  on  the  charge  of  riot  ?  "  Others  raised  the  question  of  whether 
there  was  malice,  or  want  of  reasonable  and  probable  cause. 

On  the  evidence  the  Subordinate  Judge  held  that  there  was 
no  doubt  as  to  the  two  defendants  being  the  chief  cause  of  the 
plaintiff's  having  been  accused  of  rioting  ;  and  although  their 
names  did  not  appear  on  the  face  of  the  criminal  proceedings, 
yet  they  were  in  fact  the  prosecutors,  and'  had  concocted  and 
fabricated  false  evidence  to  get  the  plaintiff  charged  with 
rioting ;  that  there  was  no  reasonable  and  probable  cause  for 
the  prosecution  and  that  the  defendants  had  acted  maliciously. 
A  decree  was  accordingly  made  in  favour  of  the  plaintiff,  for 
Rs.  6,082-8  and  costs  of  the  suit. 

On  appeal  by  the  defendants  to  the  Judicial  Commissioner 
of  Oudh  that  Court  (W.  P.  Wblls,  2nd  Additional  Judicial 
Commissioner)  held,  on  the  authority  of  the  cases  of  Narasinga 
Row  V.  Muthaya  Pillai  (1),  and  Dudhnath  Kfindu  v.  McUhuura 
Praaad  (2)  that  no  one  bub  a  person  who  has  made  a  formal 
complaint  or  application  for  process  to  a  Court  could  be  sued  for 
damages  for  malicious  prosecution,  and  in  the  result  he  dismissed 
-  the  suit,  but  without  costs.  The  material  portion  of  his  judgment 
was  as  follows  : — 

•«  It  has  been  urged  in  this  Coupfc  thit  the  prosecution  was  a  police  pro- 
secution^ and  that  though  the  defendants  may  have  been  in  Court  assisting 
counsel^  and  though  some  of  his  fees  may  haye  been  paid  through  them,  yet  the 
fees  were  paidaotuaUy  by  the  estate  and  the  defendants  wei^  merely  acting 
under  the  instructions  of  the  superior  officers  in  the  estate,  which  therefore 
must  be  considered  to  be  the  real  prosecutor. 

"Now  it  is  admitted  that  no  formal  complaint  was  made  to  a  Court 
against  the.  plain  tiff,  and  it  is  alleged  that  he  was  sent  for  trial  under  section 
147,  Indian  Penal  Code,  on  information  giyen  to  the  police  by  the  defendant 
who  produced  evidence  before  the  police  and  took  an  actiye  part  in  the  ( 
by  instructing  Counsel  in  the  Courts. 

(1)  (190sJ)  I.  L.  B.,  S6  Itad,  882.        (2)  (1902)  I  h,  R.  24,  All  S 
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^  The  first  qaestion  to  the  considered  is,  whether,  if  this  allegation  be 
tme,  the  defendants  are  liable  in  this  action. 

''The  learned  counsel  for  the  defendants  has  relied  greatly  on  the  case  of 
Saroiinga  Sow  v.  Muthaya  Fillai  {I),  in  which  it  was  held  that  the  only  person 
who  can  be  sued  in  an  aotion  for  malicious  prosecution  is  the  person  who 
prosecutes.  The  defendant  in  that  case  gaye  information  to  the  police  of 
an  offence  cogniiable  by  them,  and  the  police  after  inyestigation  thought  fit 
to  prosecute  and  the  plaintiff  was  acquitted.  It  was  held  that,  though  the 
defendant  may  haye  instituted  the  criminal  proceedings  before  the  police,  he 
certainly  did  not  prosecute  the  plaiptiS  and  was  not  responsible  for  the  act 
of  the  police.  The  learned  Judges  appear  to  haye  followed  another  unreported 
decision  of  the  same  Court.  It  does  not  appear  from  the  decision  reported 
if  the  defendant  in  that  case  brought  witnesses  before  the  police  or  if  he 
afterwards  took  an  actiye  part  in  the  conduct  of  the  case. 

**  The  learned  counsel  for  the  defendants  has  relied  also  on  the  case  of 
Bai  Jang  Bahadur  y.  Bai  &udor  8ahmi  (2).  In  that  case  the  plaintiffs  were 
said  to  haye  been  prosecuted  in  the  Criminal  Courts  ia  consequence  of  infor- 
mation giyen  to  the  police.  It  does  not  appear  definitely  if  the  police  sent 
the  accused  up  for  trial,  but  it  is  clear  that  in  addition  to  the  information 
giyen  to  the  police  a  complaint  was  filed  in  the  Criminal  Courts  by  two  of 
the  defendants'  seryants,  which  did  not  occur  in  the  present  case  i  and  this 
would  haye  probably  preyented  the  learned  Judges  adopting  the  yiew  of  the 
Madras  High  Court,  eyen  if  the  plaintiff  was  sent  up  to  trial  by  the  police. 
They  held  that  the  defendant  haying  admittedly  paid  the  costs  of  the  pro- 
secution, must  be  held  liable ;  and  the  learned  counsel  for  the  defendants  has 
therefore  argued  that  the  Maharaja  of  Eapurthala,  and  not  his  clients  should 
be  held  liable.  I  should  not  howeyer  be  disposed  to  accept  this  yiew  in  the 
present  case,  haying  regard  to  its  peculiar  circumstances,  which  differ  entirely 
from  those  of  Bai  Jang  Bahadur  y.  Bai  Oudor  Sahai, 

"  I  was  also  referred  to  the  case  of  Dudhnaih  Kandu  y.  Mathura  Pratad 
(8).  In  that  case  the  plaintiff  was  prosecuted  by  a  Magistrate  on  information 
giyen  by  the  defendant,  who  had,  howeyer,  not  mentioned  him  in  the  formal 
complaint.  Here  too,  it  does  not  appear  what  part  the  defenlant  took  in  the 
subsequent  proceedings. 

*'  In  the  case  of  Muia  Takuh  Mody  y.  Mamilal  Ajiirai  (4),  the  defen- 
dant had  started  the  prosecution  by  a  com  pUint  laid  in  court;  proceedings 
were  taken  by  Gk>yernment  for  extradition,  and  the  plea  was  set  up  that  the 
defendant  was  not  liable  in  respect  of  those  proceedings  because  of  the  action 
of  Qoyernment.  This  plea  was  oyer  ruled,  as  the  defendant  had  actually  con- 
ducted the  case  for  extradition ;  and  moreoyer  he  had  clearly  started  the 
prosecution  by  a  formal  com  plaint.  In  that  judgment  there  is  a  reference 
to  the  case  of  FiUjohn  r.  Maehinder  (6),  in  which  it  was  held  that  a  person 
was  responsible  for  starting  or  continuing  a  prosecution  eyen  when  he  had 
been  ordered  by  a  Court  to  prosecute.    But  in  that  case  the  Court  order  wat 

(1)  (1902)  I.  L.  B.,  26  Mad.,  862.      (8)  (1902)  1.  L.  B^  24  AU.  817. 

(2)  (1897)  1  C.  W.  N..  637.  (4)  (1904)  I.  L.  B.,  29  Bom^  868, 

(6)  (1861)  9  C.  B.  N.  S.,  506  i  80  L.  J,  C.  P.  156. 
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the  result  of  perjury  on  the  part  of  the  defendant  himielf.  No  authority  has 
been  quoted  to  me  which  really  conflicts  with  the  view  taken  by  the  Madras 
High  Court,  and  the  Allahabad  decision  to  some  extent  supports  their  Tiew. 

'*  The  principle  followed  appears  to  be  this.  If  the  police  or  msgis* 
tracy  decide  to  act  on  information  giren  by  a  priTste  indiyidual  without  a 
formal  complaint  or  application  for  process,  the  Crown  becomes  the  prosecu- 
tor and  not  the  indiyidual.  It  may  be  said  that  if  any  person  is  aggriered 
thereby,  his  remedy  would  lie  in  a  prosecution  under  section  182  of  the 
Penal  Code,  or  for  per\ury,  both  of  which  would  require  sanction  under 
section  196  of  the  Criminal  Procedure  Code,  and  so  there  can  be  no 
action  against  the  indiyidual  for  malicious  prosecution.  But  a  false  charge 
made  in  a  complaint  would  be  punishable  under  section  211,  Penal  Code,  and 
prosecution  in  respect  of  it  woald  also  require  sanction  under  section  196,  Cri- 
minal Procedure  Code,  yet  it  would  undoubtedly  afford  a  ground  for  an  action 
for  malicious  prosecution.  It  is  difficult  to  see  why  a  person  who  has 
had  to  defend  himself  against  a  serious  false  charge  which  has  been  set  on 
foot  by  another,  should  haye  a  ciyil  remedy  when  the  charge  is  made  in  one 
way  and  not  when  the  charge  is  made  in  another  way.  In  a  country  where 
the  police  haye  a  daubtf  nl  reputation,  deseryed  or  not,  it  seems  unreasonable 
that  a  man  should  be  able  to  secure  himeelf  against  a  ciyil  action  simply 
because  his  charge  is  supported  by  the  impriwuttur  of  a  police  officer,  to 
whom  he  may  haye  giyen  a  gratification.  But  although  I  entertain  these 
doubts,  I  hesitate  to  differ  from  tbe  yiews  of  seyeral  of  the  learned  Judges 
of  the  Madras  and  Allahabad  High  Courts,  who  appeir  to  hold  that  in  order 
to  afford  ground  for  an  action  for  malicious  prosecution  there  must  be  some 
formal  complaint  or  application  for  process  t)  a  Co  art. 

**  It  is  contended  that  the  defendants  adduced  evidence  before  the  police. 
But  if  the  faot  that  the  police  took  up  tbe  case  affords  any  priyilege  to  the 
defendants  in  respect  of  the  information  they  gave,  it  wonld  also,  I  think, 
protect  them  in  the  matter  of  the  production  of  eyidenee.  In  the  Madras 
case  I  can  hardly  doubt  that  the  complainant  gaye  assistance  to  the  police 
in  the  matter  of  procuring  eyidenee. 

"It  is  further  urged  that  the  defendants  haying  assisted  counsel  for  the 
proseoatiou  In  Court  m^kes  them  liable  as  prosecutors.  But  I  am  unable 
to  accept  (his  yiew.  The  ease  was  one  of  considerable  importance  to  the 
Kapurthala  estate  and  the  subordinate  officials  who  were  acquainted  with 
the  circumstances,  would  naturally  be  directed  to  look  after  the  case,  and  see 
that*what  was  necessary  was  elicited  from  the  witnesses.  If  no  liability 
attaches  to  the  defeodiints  from  the  information  said  to  haye  been  giyen  to 
the  police,  I  do  not  think  any  would,  under  tie  circumstances,  attach  from 
what  they  did  subsequently  in  Court. 

'*  Holding  the  yiew  set  forth  aboye,  I  do  not  think  it  necessary  to  enter 
into  details  of  the  facts  and  determine  whether  or  not  the  police  acted  on 
information  giyen  by  the  defendants  and  whether  the  charge  of  rioting  wms 
false  or  not. 

«(  Bat  I  may  say  that  haying  studied  the  documentary  eyidenee  to  which 
my  attention  wM  drawn  and  read   most  of  the  yolaminoos   oral  eyidtnoa 
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recorded  by  the  Sabordinate  Jodge,  I  sm  disposed  to  beliere  that  tbe  Sab-  i^q^ 

Jnspeotor  did  institute  a  charge  under  sootion  147,  at  the   instigation  of 

Bhiigat  Singh  and  not  of  his  own  motion  |  that  the  charge  was  fonnd  false  by  Prasad 

the  Magistrate  who  tried  the  case  ;  and  that  the  eyidence  on  the  record  pro*  «. 

dueed  by  the  defendants  is  not   such  as  to  incline  me  to  belieye  it  to  hare  Bhaoat 

been  proved.    The  evidence  of  Bhagat  Singh  was  anything  but  straightfor- 
ward. 

'*  Under  these  oironmstances,  though  I  must  allow  the  appeal  on  the  legal 
grounds  set  forth  abore,  I  consider  that  the  parties  should  pay  their  own 
costs. " 

From  that  decision  special  leave  to  appeal  was  granted  to  the 
appellant  by  two  Judges  of  the  Judicial  Cooamissiouer's  Court 
(L.  G.  Evans  and  E.  Chamieb)  under  section  595,  clause  (c)  of  the 
Civil  Procedure  C)de,  on  the  ground  of  the  importance  of  the 
question  of  law  raised^  and  on  the  ground  that  the  question  of 
law  had  been  wrongly  decided,  and  that  the  decision  was  oppos- 
ed to  the  ruling  of  the  Bombay  High  Court  in  Musa  Yakub 
Mody  V.  Manilal  Ajitrai  (1). 

On  this  appeal,  which  was  heard  ex  parte,  De  Oruyther, 
K.  0.,  and  8.  A.  Kyffin  for  the  appellant  contended  that  the 
finding  of  law  by  the  appellate  Court  that  no  action  would  lie 
for  damages  for  malicious  prosecution  against  any  person  who 
has  not  made  a  formal  complaint  for  process  to  a  Court  wa§ 
erroneous.  The  Court  came  to  that  finding  on  the  authority  of 
the  cases  of  Naraainga  Row  v.  Muthaya  PUlai  (2)  ;  and  Dudh- 
nath  Kandu  v.  Mathura  Prasad  (3),  which  he  considered  he 
was  bound  to  folio W;  though  his  real  opinion  of  the  facts  of  the 
case  (see  the  conclusion  of  his  judgment)  was  substantially  the 
same  as  that  of  the  Subordinate  Judge,  who  said  that  there  was 
no  doubt  as  to  the  two  defendants  being  the  chief  cause  of  the 
appellant's  having  been  accused  of  rioting,  and  that,  although 
their  names  did  not  appear  on  the  face  of  the  proceedings,  yet 
they  were  in  fact  the  prosecutors  and  had  concocted  and  fabri- 
cated false  evidence  to  get  the  appellant  charged  wit)i  that 
offence.  It  was  submitted  that  the  liability  of  the  defendants  in 
each  case  should  be  determined  on  the  facts.  Where,  as  here, 
the  defendants  not  only  gave  false  information  to  the  police  on 
which  the  charge  under  section  147  of  the  Penal  Code  was  made 
against  the  appeUant,  but  took  an  active  part  in  the  conduct  of 

(1)  (1904)  I.  L.  a,  29  Bom.,  868.        (2)  (1902)  I.  L.  B.,  26  Had.,  862. 
(8)  (1861)  9  C.  B.  N.  S.,  COO,  22. 
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190$         the  prooeediDgs  in  the  ooorts  and  inBirncied  coansel  to  press  the 
Qj^Yk         charge  against  him,  all  the  time  knowing  that  the  appellant  was 
^*AiA©       innocent,  they   should   not  be  allowed  to  evade   responsibility 
Bkaoat       merely  because  they    did  not  initiate  the  complaint  in   court. 
"•"*        Reference   was  made  to  FUzjohn  v.  Mdckinder  (1)  ;  Criminal 
Procedure  Code  (Act  V  of  1898),  section  4  as  to  the  definition  of 
*^  cognizable  offence, ''  section   145  as  to  disputes  likely  to  cause  a 
breach  of  the  peace,  eection  156  as  to  the  investigation  by  police 
officers  of  a  **  cognizable  offence,  ''schedule  II  ''offence under  sec- 
tion 147  of  the  Penal  Code  (Act  XLV  of  I860),''  section  190  as 
to  '^  conditions  requisite  for  initiation  of  proceedings,  "  and  sec- 
tion 495  as  to  ''  permission  to  conduct  prosecution.  "     The  deci- 
sion of  the  Subordinate  Judge  was  correct  and  should  be  restored. 
The  two  Judges  of  the  Judicial  Commissioner's  Court  who  grant- 
ed special  leave  to  appeal  appear  to  have  doubted  the  correctness 
of  the  judgment  now  under  appeal. 

1908,  July  Slst : — The  judgment  of  their  Lordships  was  de- 
livered by  Sir  Andbbw  Sooblb  : — 

This  is  an  aution  for  damages  for  malicious  prosecution. 
The  parties  are  officials  of  adjoining  estates,  the  plaintiff  being 
manager  of  the  Rampur  Mathura  estate^  and  the  defendants 
being  respectively  munsarim  and  kanungo  of  the  Boundi  division 
of  the  Kapurthala  estate.  The  case  arose  out  of  a  dispute  regard- 
ing the  ownership  of  some  alluvial  land  lying  between  the  two 
estates;  and  tHe  charge  was  that  the  plaintiff  had  taken  part  in  a 
riot  connected  with  this  dispute.  The  case  was  sent  for  trial  on 
the  22nd  November  1902,  but  was  not  disposed  of  until  the  15th 
July  1903,  when  the  Magistrate  dismissed  it,  holding  that  "  there 
was  no  riot  at  all,  "  and  adding : 

"  I  consider  KaparfchaU  estate  entirely  to  blmne  in  this  case,  and  hold 
ihat  Sardir  Bhagat  Singh  (assisted  by  Imam-ud-din  Shah)  it  reaponsible  for 
eoncocting  np  these  riot  and  theft  cases  with  all  the  minor  complaints. " 

The  plaintiff  thereupon  brought  this  action,  claiming 
Ks.  7,000  damages.  The  Subordinate  Judge  held  that  '^  it  was 
found  during  the  trial  of  the  criminal  proceedings,  and  proved 
before  me  by  the  evidence  in  the  case,  that  the  two  defendants 
have  concocted  and  produced  false  evidence  to  get  the  plaintiff 
charged  with  the  crime,"  and  he  gave  the  plaintiff  a  decree  for 

(1)  (1861)  9  C.  B.,  N.  8.,  505. 
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Ks.  6^082-8  damages  and  the  costs  of  the  suit.  The  Judicial 
Commissioner  on  appeal^  on  the  authority  of  the  case  of  Nara^ 
mhga  Mow  v.  Muthaya  PiUcui  (1)  dismissed  the  suit^  holding 
that  <'  if  the  police  or  magistracy  decide  to  act  on  informatioii 
given  by  a  private  individual  without  a  formal  complaint  or  ap- 
plication for  process;  the  Crown  becomes  the  prosecutor  and  not 
the  individual ; ''  but  he  added  : 

*  I  may  lay  that,  haYing  studied  the  documentary  eyidenoe  to  which  my 
attention  was  drawn,  and  road  most  of  the  Toluminons  oral  eyidenoe  recorded 
by  the  Subordinate  Judge,  I  am  disposed  to  belieye  that  the  Sub-Inspeotor 
did  institute  a  charge  under  section  147  at  the  instigation  of  Bhagat  Singh 
and  not  of  his  own  motion  ;  that  the  charge  was  found  false  by  the  Magistrate 
who  tried  the  case ;  and  that  the  cyidence  on  the  record  produced  by  the 
appellants  is  not  such  as  to  incline  mo  to  belieye  it  to  haye  been  proyed.  ** 

It  will  be  convenient  to  refer  at  once  to  the  decision  of  the 
Madras  High  Court  {vibi  'supra)  which  the  learned  Judicial 
Commissioner  appears]  to  have  followed  with  some  reluctance. 
The  judgment  is  in  these  terms  : — 

**  The  only  person  who  can  be^sued  in  an  action  for  malicious  proeeoution 
is  the  person  who  proseoutes.  In  this  case,  though  the  first  defendant  may 
haye  instituted  criminal  proceedings  before  the  police,  he  certainly  did  not 
prosecute  the  plaintiff.  He  merely  gaye  information  to  the  police,  and  the 
police,  after  inyestigation,  appear  to  haye  thought  fit  to  prosecute  the  plain- 
tiff. The  defendant  is  not  responsible  for  their  act,  and  no  action  lies  against 
him  for  malioioos  prosecution." 

The  principle  here  laid  down  is  sound  enough  if  properly 
understood^  "[and  its  application  to  the  particular  case  was  no 
doubt  justified;  but  in  the  opinion  of  their  Lordships^  it  is  not 
of  universal  application.  In  India  the  police  have  special 
powers  in  regard  to  the  investigation  of  criminal  charges,  and 
it  depends  very  much  on  the  result  of  their  investigation  whether 
or  not  further  proceedings  are  taken  against  the  person  accused* 
If,  therefore,  a  complainant  does  not  go  beyond  giving  what 
he  believes  to  be  correct  information  to  the  police,  and  the  police 
without  further  interference  on  his  part  "(except  giving  such  honest 
assistance  as  they  may  require),  think  fit  to  prosecute,  it  would 
be  improper  to  make  him  responsible  in  damages  for  the  &ilure 
of  the  prosecution.  But  if  the  charge  is  false  to  the  knowledge 
of  the  complainant  j  if  he  misleads  the  police  by  bringing  suborned 

(1)  (1902)  I.  L.  R,  26  llad«»  802. 
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1906  witnesses  to  support  it;  if  he  inflaences  the  police  to  assist  him 
^^^^  in  sending  an  innocent  man  for  trial  before  the  magii^trate 
Pbasad'  — ^it  would  be  equally  improper  to  allow  him  to  escape  liabil- 
Bka«av  1^7  because  the  prosecution  has  not,  technically^  been  conducted 
8ives.  \^y  ijJjjj^  i;»jjg  question  in  all  cases  of  this  kind  must  be— Who 
was  the  prosecutor  ?— and  the  answer  must  depend  upon  the 
whole  circumstances  of  the  case.  The  mere  setting  of  the 
law  in  motion  is  not  the  criterion  ;  the  conduct  of  the  complain- 
ant before  and  after  making  the  charge,  must  also  be  taken 
into  consideration.  Nor  is  it  enough  to  say,  the  prosecution 
was  instituted  and  conducted  by  the  police.  That  again  is  a 
question  of  fact.  Theoretically  all  prosecutions  are  conducted 
in  the  name  and  on  behalf  of  the  Crown,  but  in  practice  this  duty 
19  often  left  in  the  hands  of  the  person  immediately  aggrieved 
by  the  offence,  who  pro  hoc  vice  represents  the  Crown.  In 
India  a  private  person  may  be  allowed  to  conduct  a  prosecution 
under  section  495  of  the  Criminal  Procedure  Code,  which 
provides  that  '*  any  magistrate  inquiring  into  or  trjring  any 
case  may  permit  the  prosecution  to  be  conducted  by  any 
person  other  than  an  o£5cer  of  police  ....  Any  person 
conducting  the  prosecution  may  do  so  personally  or  by  a 
pleadLer/'  When  this  is  permitted,  it  is  obviously  an  element 
to  be  taken  into  consideration  in  judging  who  is  the  prosecutor 
and  what  are  his  means  of  information  and  motives.  The 
foundation  of  the  action  is  malice,  and  malice  may  be  shown  at 
any  time  in  the  course  of  the  inquiry.  As  Bramwell,  B. 
observes  in  Fitzjohn  v.  Machinder  (1): — 

"  This  action  it  not  for  damages   in  respect  of  the  preferring  of  the 

indictment  only,  bat  also  for  the  residue  of  the  proseentiontand  the  damage 

,  ooBseqnent  npon  it.    •    «    •     Where  an  action  is  maintainable  in  retpeet 

of  the  whole  prosecntion,  including  the  preferring  of  the  biU,  it  is  in  part 

maintainable  for  the  subsequent  stages  and  conduet  of  it." 

And  in  the  same  case,  Cockburn,  C.J.,  says  (at  p.  531): 
*'  ▲  prosecution,  though  in  the  outset  not  malicious,  as  having  been 
undertaken  at  the  dictation  of  a  Judge  or  Magistrate,  or,  if  spontaneoualy 
undertaken,  from  haying  been  commenced  under  a  bond  Jlde  belief  in  the 
guilt  of  the  accused,  may  ncYertheless  become  malicious  in  any  of  the  stagee 
through  which  it  has  to  pass,  if  the  prosecutor,  haying  acquired  positiye 
knowledge  of  the  innocence  of  the  accused,  perseyeret  malo  tmimo  in  the 

(1)  (1861)  9  C.  B.,  N.  S.,  606;  at  p.  62S. 
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pzofecntioiiy  with  the  intention  of  proouring  fer  n$fa9  %  eonTiciion  of 
the  Acensed."  ■ 

Turning  to  the  facts  of  the  present  case,  it  appears  that  on       p^Ui) 
the  2nd    November    1902  an  application    was  made    to    the       B^^^ia 
Deputy  Collector   of  Bahraich  for    an    investigation    by    the        8nr«^ 
police    of    a    diarge     of    unlawful   assembly    against     eight 
persons,  of  whom  the  plaintiff  was   not  one.    The  investigation 
was  entrusted  to  Izhar-ul-haq,  a  Sub-Inspector  of  Police,  who 
says: 

**  I  summoned  the  plaintiff  hecaoie  Bh&gat  Singh  gave  me  a  list  of 
aeeosed  persons  containing  plaintiff's  name.  .  .  .  When  Bhagat  Singh 
produced  that  list,  I  said  to  him  that  the  compUinb  Aled  in  Coort  did  not 
cont^n  Qay*  Prasad's  name.  Hoir  was  it  that  the  defendant  had  mentioned 
his  name  .  .  P  And  then  Bhagat  Singh  [said]  that  the  chief  cause  of 
riot  [was  the  plaintiff;  so  he  gare  the  plaintiff's  name  in  the  list,  and  that 
he  would  he  summoned." 

This  makes  it  clear  that  Bhagat  Singh  was  directly  respon- 
sible for  any  charge  at  all  being  made  against  the  plaintiff. 
Imam-ud-din  was  the  person  who  made  the  original  report  of 
an  unlawful  assembly,  upon  which  the  prosecution  for  riot 
was  ultimately  based,  and  the  two  men  appear  to  have  acted 
together  throughout  the  subsequent  proceedings.  They  took 
the  principal  part  in  the  conduct  of  the  ease  both  before  the 
police  and  in  the  Magistrate's  Court,  and  the  learned  counsel 
who  appeared  for  the  prosecution  at  the  trial  before  the 
Magistrate  expressly  says  that  they  instructed  him  that  Gfaya 
Prasad  "  joined  the  riot/'  As  already  mentioned,  the  Magis- 
trate found  that  there  was  no  riot  at  all,  and  that  on  the 
day  on  which  it  was  alleged  to  have  occurred,  the  appellant 
was  ill  at  Luoknow.  The  charge  was  a  false  one  to  the 
knowledge  of  the  respondents,  and  they  must  abide  the 
consequences  of  their  misconduct. 

In  granting  leave  to  appeal  to  his  Majesty  in  Council, 
the  learned  Judicial  Commissioners  say : 

*'  It  is  difAcult  to  overestimate  the  importance  of  the  question  raited 
in  this  case,  namely,  whether  a  person  may  he  sued  for  damages  for  malicious 
prosecution  who  makee  a  false  report  which  results  in  a  prosecution,  or  who 
instigates  the  polioe  to  send  persons  up  for  trial  under  section  170  of  the 
Code  of  Criminal  Procedure,  or  who  conducts  the  case  against  those  persons  - 
when  sent  up  for  trial.»* 

And  Iheyjkdd  : 
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**  All  th«te  are  oirooastaQoes  wMeh  ooonr  parhapt  daily  in  erery  diatriet 
in  India^  and  baring  regard  to  the  immense  number  of  false  diarges  made, 
{we)  think  it  moat  desirable  that  there  should  be  no  doubt  as  to  the  law 
on  the  subject." 

In  the  opinion  of  their  Lordships,  it  would  be  a  scandal 
if  the  remedy  provided  by  this  form  of  action  were  not  avail- 
able to  innocent  persons  aggrieved  by  sach  unfounded  oharges, 
and  they  will  humbly  advise  His  Majesty  that  the  appeal 
ought  to  be  allowed  and  the  decree  of  the  Judicial  Commis- 
sioner set  aside,  with  costs,  and  that  of  the  Subordinate 
Judge  confirmed.  The  respondents  musb  pay  the  costs  of  the 
appeal. 

Appeal  alloived. 
Solicitors  for  the    Bkppellenit i^^ Sanderson,  Adkili,' Lee  and 
Eddie. 

J.  V.  W. 


1908 
J«a«5. 


APPELLATE  CIVIL. 


Before  Jfr.  Juitioe  Aikman  and  Mr,  JuiHoe  Karamat  Sueain, 

JUMAI  KANJAB  (Dbosu-holdbb)  «.  ABDUL  KABIM  EHAK  (JuBarnvT- 

pbbtob).^ 

SaeeuHon  of  dooree^Limiiation^Aot  No.  XV  of  1877  {Jndiam  ZimHaiiom 

Act  J,  eohedule  II,  article  179  (6)— Cmf  Procedure  Code,  eecHon  248^ 

Date  of  issuing  noHee. 

Held  that  the  expression  **  the  date  of  issuing  notice  under  the  Obde  of 

CiTil  Procedure,  section  248,  **  as  used  in  article  179  (6)  of  the  second  schedule 

to  the  Indian  Limitation  Act,  1877,  means  the  date  upon  which  the  Court 

passes  an  order  for  issue  of  a  notice  under  section  248,  not  the  date  upon 

which  such  order  actually  issues. 

This  was  an  appeal  arising  out  of  proceedings  for  the  execu- 
tion of  a  decree.  The  decree-holders  applied  for  execution, 
within  time^  on  the  15th  of  January  1904.  On  the  21st  of  Janu* 
ary  1904,  the  Court  passed  an  order  that  notice  should  issue  to 
the  judgment-debtor  under  section  248  of  the  Code  of  Civil  Pro- 
cedure. The  notice  actually  was  issued  on  the  25th  of  January 
1904.  The  next  application  for  execution  was  presented  on  the 
24th  of  January  1907,  and  it  was  then  objected  to  as  being  barred 

*  Second  Appeal  No.  ]180  of  1907  from  a  decree  of  Mahammal  All, 
District  Judge  of  Hiriapar,  dated  the  9th  of  July  1907,  oonflr  Jiin^  a  decree 
of  Behari  Lai  Mehra^  Hunsif  of  Mirsapur,  dated  the  4(h  of  May  1907. 
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by  limitation.    The  Court  of  fiist  instance  (Monsif  of  Mirzapur)         1908 


Jvxiz 


sustained  this  objection  and  dismissed  the  application  for  execu- 

tion^  and  this  order  was  upheld  in  appeal  by  the  District  Judge.  kIvjjU 

The  decree-holder  appealed  to  the  High  Court.  Abdul 

The  Hon'ble  Pandit  Madan  Mohcm  Malaviya  and  Munshi        |^'^ 
lawa/r  3(iran,  for  the  appellant. 

Mr.  J.  Simeon,  for  the  respondent. 

kiKMAS  and  Kabamat  HnsAXN,  JJ.«-*This  is  a  decree- 
holder's  appeal.  The  Courto  below  have  held  that  the  present 
application  to  execute  is  barred  by  limitation.  The  application 
to  execute  was  presented  on  the  24th  of  January  1907.  The 
last  preceding  application  was  made  on  the  15th  of  January  • 
1904.  On  the  2l8t  of  January  1904,  the  Court  passed  an  order 
that  notice  should  issue  to  the  judgment-debtor  under  sectiou  248 
of  the  Code  of  Civil  Procedure.  The  notice  was  actually  issued 
on  the  25th  January  1904.  Article  179  of  schedule  II  of  the 
Limitation  Act  allows  three  years  from  ^^  the  date  of  issuing 
notice  under  the  Code  of  Civil  Procedure,  section  248.''  If  the 
date  of  issuing  notice  be  taken  to  be  the  date  on  which  it  is 
actually  issued/ the  application  is  within  time.  But  if  it  be 
taken  to  be  the  date  on  which  the  Court  passed  an  order  for  issue 
of  notice  under  section  248,  the  application  is  too  late.  There 
is  a  great  oonflict  of  opinion  in  the  different  High  Courts  as  to 
the  meaning  of  the  words  quoted  above.  In  this  conflict  we  are 
bound  to  follow  the  rulings  of  our  own  Court,  and  the  learned 
vakil  for  the  appellant  admits  that  those  rulings  are  against 
him.*  We  accordingly  hold  that  this  appeal  must  fail,  and  we 
dismiss  it  with  costs. 

Appeal  diamisaed. 

*Th«  ralings  referred  to  were  Udil  Narain  y.  Earn  Partab  Singh  (Weekly 
Notes,  1881,  p.  120)  and  Baldeo  v.  Sarrisom  (Weekly  Notes,  1890,  p.  244;. 
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l9Qg  Before  Mr,  JusHee  Aikma»  and  Mr,  Jmiioe  Cfriffin, 

Amm  29.        HAZABI  HAL  (DmirDAHT)  y.  BHAWAKI  BAM  avd  ahothbb  (Pt.AiVT2yit) 
'  AKD  PANNA  LAL  awd  ahothbb  (Dbvbhdjlvts)  • 

Citil  ProoBdure  Cade,  section  84  ^Non^joinder  of  parties'^Ohjeetiom  moi  iakou 
at  the  earliest  opportunity  ^Limitation, 
An  objection  as  to  the  non* joinder  of  parties  alleged  to  be  necessary 
ought  to  be  raised  by  the  defendant  at  the  earliest  opportunity ;  where  this 
is  not  done  and  the  parties  omitted  are  in  oonseqnenee  not  added  until  after 
the  expiry  of  the  period  of  limitation  for  a  suit  against  them,  the  defendant 
will  not  be  permitted  to  take  adrantage  of  the  bar  of  limitation. 

JPaieshri  Fartap  Narain  Singh  r,  Budra  Ufarain  Singh  (1)  and  Guruvayya 
Chmda  r,  Dattatraga  Anant  (2)  followed.  Shamrathi  Singh  y.  Kisham  Bra§ad 
(8)  distinguished. 

The  facts  which  gave  rise  to  this  appeal  are  as  follows  :— 
The  plaintiffs,  Bhawani  Bam  and  Jawahir  Lai  brooght  the 
suit  on  the  allegation  that  they  with  one  Bakhab  Das  were  pro- 
prietors of  a  banking  and  commission  firm  at  Secandrabadi  and 
that  Hazari  Mai,  the  principal  defendant,   was  indebted  to  tiie 
firm.    Bakhab  Das  did  not  join  in  the  suit,  and   was  made  a  pro 
formd  defendant.    The  soit  was  filed  on  the  16th  of  Aogost 
1906.    The  defendant  Hazari  Mai  filed  a  written  statement  on 
the  5th  of  September  1906.    In  that  he  took  no  objection  to  want 
of  parties.    Upwards  of  six  months  afterwards,  namely  on  the 
20th  of  March  1907,  he  took  objection  to  the  effect  that  the  two 
minor  sons  of  Bakhab  Das  ought  to  have  been  joined  as  parties  to 
the  suit  and  that  in   their  absence  the  suit  could  not  proceed. 
Thereon  the  plaintiffs,  in  order  to  remove  this  objection,  though 
not  admitting  that  the  minors   were  necessary  parties,    applied 
for  their  names  to  be  added,  and  this  was  done.    Objection  was 
then  taken  that  the  suit  could  not  be  maintained,  as  it  was  barred 
against  the  added  defendants  at  the  time  their  names  were 
brought  upon  the  record.    The  Court  of  first  instance,  relying  on 
the  decision  in  ShoLmrathi  Singh  v.  Kiskan  Prasad  (3),  held  thab 
the  minors  were  necessary  parties,  and  as  they  were  not  joined  as 
pro  formd  defendants  until  after  the  period  of  limitation  for  the 
suit,  it  could  not  be  maintained.    Accordingly  that  Court  dismissed 
the    suit.    On    appeal   the    Additional  District    Judge,    after 

*  First  Appeal  No.  19  of  1908,   from  an    order  of  Mahammad  Ahmad 
Kbao,  Additional  Judge  of  Meernt,  dated  the  I6th  of  Deoember  1907. 

(1)  (1904)  I.  L.  B.,  26  All.,  62tL        (2)  (1908)  L  L.  fi.,  28  Boa.,  tU 

(3)  (1907)  I.  L.  B.,  J9  All.,  811. 
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referring  to  certain  mlings^  allowed  the  appeal  and  remanded  the 
ease  for  decision  on  the  merits.  Against  this  order  of  remand 
the  defendant  Hazari  Mai  appealed  to  the  High  Court* 

Babu  Surendra  Nath  Sen,  for  the  appellant. 

Babu  Durga  Chara/a  Boner ji,  for  the  respondents. 

AiKMAK  and  GriffiK;  JJ.-^This  is  an  appeal  from  an  order 
of  remand.  The  plaintiffs  Bhawani  Ram  and  Jawahir  Lai 
brought  the  suit  on  the  allegation  that  they  with  one  Rakhab 
Das  were  proprietors  of  a  banking  and  commission  firm  at 
Secundrabad,  and  that  Hazari  Mal^  the  principal  defendant;  was 
indebted  to  the  firm.  Rakhab  Das  did  not  join  in  tiie  suit^  and 
was  made^a  pro /or md  defendant.  The  suit  was  filed  on  the 
16th  of  August  1906.  The  defendant  Hazari  Mai  filed  a  written 
statement  on  the  5th  of  September  1906.  In  that  he  took  no  ob- 
jection to  want  of  parties.  Upwards  of  six  months  afterwards, 
namely,  on  the  20th  of  March  1907^  he  took  objection  to  the 
effect  that  the  two  minor  sons  of  Rakhab  Das  ought  to  have 
been  joined  as  parties  to  the  suit  and  thab  in  their  absence  the 
suit  could  not  proceed.  Thereon  the  plaintiffs  in  order  to 
remove  this  objection,  though  not  admitting  that  the  minors 
were  necessary  parties,  applied  for  their  names  to  be  added,  and 
this  was  done.  Objection  was  then  taken  that  the  suit  could 
not  be  maintained  as  it  was  barred  against  the  added  defendants 
at  the  time  their  names  were  brought  upon  the  record*  The 
Court  of  first  instance,  relying  on  the  decision  in  Shamrathi  Singh 
y.  Kishan  Prasad  (1),  held  that  the  minors  were  necessary 
parties,  and  as  they  were  not  joined  as  pro  formd  defendants 
until  afuer  the  period  of  limitation  for  the  suit,  it  could  not  be 
maintained*  Accordingly  he  dismissed  the  suit.  On  appeal 
the  Additional  District  Judge,  after  referring  to  certain  rulings, 
allowed  the  appeal  and  sent  back  ihe  case  for  decision  on  the 
merits.  The  principal  defendant  Hazari  Mai  appeals  from  that 
order  of  remand.  In  our  opinion  this  case  is  distinguishable 
from  that  relied  on  by  the  learned  Munsif .  The  facts  resemble 
more  those  of  a  case  referred  to  in  the  ruling  Shamrathi  Sir^h  v. 
Kishan  Prasad,  namely,  the  case  of  Pateshri  Partap  Narain 
Singh  v.  Rudra  Nan^ain  Singh  (2).    In  this  case  the  objection 

(1)  (1907)  L  L.  B.,  29  AIL,  811.        {%)  (1904)  I.  L.  B.»  26  All^  628* 
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to  want  of  parties  was  clearly  not  taken  at  the  earliest  pos- 
"  sible  opportnnily.  The  defendant  belongs  to  the  same  caste 
and  resides  in  the  same  place  as  the  plaintiffs,  and  mnst  be 
deemed  to  have  known  of  the  existence  of  the  sons  of  Eakhab 
Das.  Had  he  taken  objection  in  his  written  statementj  the  case 
wonld  have  been  different ;  but  then,  had  he  done  so,  the  plaintiff 
could  at  once,  within  the  period  of  limitation,  have  added  the 
names  of  the  minors.  The  defendant  waited  until  a  suit  with 
the  minors  as  defendants  was  barred  by  limitation  and  then 
took  objection.  In  the  case  Pateahri  Fart%p  Nd/rain  Singh  v. 
Budra  Nwain  Singh  the  learned  Judges  cited  with  approval 
a  passage  from  a  judgment  of  the  Bombay  High  Court  in  the 
case  Ouruvayya  GowUi  v.  Dattatraya  Anant  (1),  where  it 
is  said: ^-^<  We  must  hold  that  the  bar  of  limitation  was  not 
established,  a9  the  defendant's  objection  to  non-joinder  of  parties 
having  been  taken  at  a  late  stage  of  the  suit  may  be  disregard- 
ed.'^  We  think  that  the  Court  of  first  instance  oaght  not  to 
have  entertained  the  objection  having  regard  to  the  provisions 
of  section  34  of  the  Code  of  Civil  Procedure.  On  the  grounds 
stated  above  we  uphold  the  decision  of  the  Court  below  and 
dismiss  the  appeal  with  costs. 

Appeal  dismisBed. 

APPELLATE  CRIMINAL. 


S$for9  Mr*  Ju$tiee  Jitohardt  and  Mr.    Juttice  Karamat  Eusain 
EMPEROR  o.  KHEORAJ  avd  othbbs.  • 
Aei  Jfo.  I  of  1872  CIndian  Svidenoe  Act),  section  ZO^ConfesHon-^oint  trials 
Flea  ofihegnilty  hff  one  of  the  accuted-^Use  of  confession  againH  the 
f^ — Criminal  Procedure  Code^  sections  271,  942. 
Where  an  aoouted  person  haf  pleaded  guilty  and  the  Court  is  prepared  to 
conricton  tbat  plea,  it  is  contrary  to  the  spirit  of  the  law  to  postpone  the 
conriction  io  that  the  person  who  hss  pleaded  gailty  may  technically  be  said 
to  be  tried  jointly  for  the  same  offence  with  other  oo-aocnsed  and  any  state* 
ment  in  the  nature  of  A  confession  that  he  may  make  used  against  them. 
(iueen  JBmpress  t.  Paltua  (2)  followed. 

The  facts  of  this  case  are  as  follows : — 

Sixteen  persons  were  put  on  their  trial  on  a  charge  of  dacoitj* 
Of  these  one  Chidda^  who  had   previously   made  a  confession, 

•  Criminal  Appeal  No.  522  of  1908  against  an  order  of  Rii  Biijnath, 
Ad4itional  Sessions  Jndge  of  Horadabad,  dated  the  2l8t  Hay  )L90S. 

(1)  (1908)  I.  L.  R^  28  fiom.,  11.        (2)  (1900)  I.  L.  R^  23  AO,  68. 


Digitized  by 


GooglQ 


VOL.  2ZZ.]  AIXAHABAI)  SKBItt.  541 

pleaded  gniltj^  and  confinned  the  statement  which  h^    ba4         1908 
already  made.    The  Sessions  Judge,  however,  did  not  at  once   ""^ — ^^ 
convict  Cbidda,  but  left  him  in  the  dock  ;  continued  the  trial  «. 

as  against  all  the  accused,  and  '^considered  *'  Chidda's  confession  ^■^•^• 
as  against  the  others,  under  section  30  of  the  Evidence  Act. 
At  the  close  of  the  tiial  the  Sessions  Judge  convicted  fourteen 
out  of  the  sixteen  accused.  As  to  Chidda  he  recorded  in 
bis  judgment  :—*Hhe  Court  convicts  Chidda  on  his  own  plea 
of  guilty/'  Of  the  fourteen  persons  convicted,  three  appeal- 
ed to  the  High  Court,  where  the  question  was  raised  whether 
Chidda's  confession  in  the  Court  of  Session  oould  under  th« 
circumstances  be  taken  iuto  consideration  fB  against  the  other 
accused. 

The  appellants  were  not  represented. 

The  Assistant  Government  Advocate  (Mr.  W.  K.  Piyrt^r), 
for  the  Crown. 

EiCHABPS  and  Eabamat  Husaik,  JJ.^-^The  three  appal- 
lants  Kheoraj,  Ilahi  Bakhsh  and  Thannu,  or  Thanwa,  have  all 
been  convicted  under  section  399,  Indian  Penal  Code  an4 
sentenced  to  transportation  for  life.  On  the  29th  January 
last  a  large  band  of  dacoits  attacked  the  house  of  one  Dina- 
nath  Bania  of  mauza  Badhaiti  Fazalpur.  The  daooity  was  a 
most  lawless  and  audacious  one.  The  dacoits  were  arme4 
with  lathiea,  pistols,  revolvers,  daggers  and  knives.  However, 
the  villagers  were  prepared  for  the  dacoits  and  attacked  theo^ 
with  considerable  courage.  One  of  the  dacoits  was  killed  by 
his  own  friends  by  mistake.  The  villagers  managed  to  secora 
the  corpse,  which  no  doubt  largely  assisted  in  bringing  the 
criminals  to  justice.  One  of  the  villagers  was  badly  wound- 
ed and  afterwards  died.  Sixteen  persons  were  put  no  their 
trial  on  a  charge  of  having  taken  part  in  the  daooity.  Four- 
teen were  convicted  and  all  sentenced  to  transportation  for 
life.  Two  only  of  the  persons  charged  were  acquitted.  Of 
the  persons  who  were  convicted  Kheoraj,  Ilahi  Bakhsh  and 
Thanwa  alone  have  appealed.  The  only  question  before  us 
is  whether  or  not  it  has  been  sufficiently  proved  that  each  of 
the  appellants  took  part  in  the  dacoity.  A  man  named  Girdari 
Singh    turned   approver.    He    was   pardoned   and   examined 
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as  a  witness.    Chidda,  one  of  the  persons  who  was  convicted,  wad 
evidently  anxious  to  become  an  approver.     He  made  a  complete 
confession  of  his  own  guilt,  wbicb,  strange  to  ?ay,  he  adhered  to 
even  in  the  Sesi-ions  Court.     In  the  Sessions   Couit  he  pleaded 
guilty.     It  was  pointed  out  to  him   that  tie   confession   would 
not  save  him  from  punishment.     He   nevertheless   said   that  he 
was  in  the  dacoity.     Towards  the  end  of  the  judgment  the  learned 
Judge  gays  that  '*  the  Court  convicts  Chidda  on  his  own  plea  of 
guilty."     We  think  it  necesary  at  this  stage  to  point  out  to  the 
learned  Judge  an  error  in  his  conduct  of  the  trial  of  the   case. 
Notwithstanding  Chidda's  plea  of  guilty,  he  kept  him  in  the  dock 
with  the  rest  of  the  accused.    He  "  considered"  the  confession  of 
Chidda  in   considering   the   question   of  the    guilt    or     inno- 
cence of  the  other   accused.     Furthermore  at  the  conclusion  of 
the  evidence  for  the  protecution  he  put  the  following  question  to 
Chidda  "  who  were  with  you  in  the  dacoity  ?"  Section  271,  clause 
2,  of  the  Code  of  Criminal  Procedure,  provides  that  if  the  accused 
pleads  guilty  the  plea  shall  be  recorded  and  he  may  be  convicted 
thereon.     It  often  happens  that  when  an  accused  peison  is  called 
upon  to  plead  he  makes   a    statement  which  may   or   may   not 
amount  to  a  plea  of  guilty,  and  it  is  frequently  very  proper  that 
the  Court  should  enter  a  plea  of  not  guilty  and  proceed  with  the 
evidence.    However,  if  there  are  a  number  of  other  persons  being 
tried  at  the  same  time  for  the  same  offence  the   Court  certainly 
ought  not  to  postpone  the  conviction  of  the  accused  merely  for  the 
purpose  of  allowing  the  statements  he  may  have  made  to  be  con- 
sidered against  the  co-accused.    We  think  that  if  the  Court  was 
prepared  to  have  convicted  Chidda  on  bis  plea  of  guilty  (supposing 
ho  had  been  tried  by  himself)  it  ought  to  have  at  once    convicted 
1dm.     Section  80  of  the  Evidence  Act  provides  that  a  confession 
made  by  one  person  can  be  considered  against  other  persons  who 
are  being  tried  jointly  for  the  same  offe'nce.     In  our  judgment 
where  an  accused  person  has  pleaded  guilty  and  the  Court  is  pre- 
pared to  convict  on  thet  plea,  it  is  contrary  to  the  s|jirit  of  the  law 
to  fostpone  the  conviction  so  that  the  person  who  has  pleaded  guilty 
\  may  technically  be  said  to  be  tried  jointly  lor  the  same  offence. 
See  tie  oaseoiihe  Queen  Empress  v.  Faltua  (1).    Section  342 

(1)  (1900)  I.  L.  R.,  23  All.,  53. 
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of  the  Code  of  Criminal  Procedure  gives  power  to  the  Court  at  any  1908 

stage  of  the  trial  to  put  questions  to  the  accused  for  the  purpose      kmpbb6b 
of  enabling  such  accused  to  explain  any  circumstance  appearing  «.  . 

in  the  evidence  against  him.  The  section  further  directs  at  the 
close  of  the  case  for  the  prosecution  to  question  the  accused  gene- 
rally on  the  case.  But  the  general  examination  is  only  to  be  for 
the  purpose  of  enabling  the  accused  to  explain  the  circum- 
stances appearing  against  him  in  the  evidence.  The  question  put 
to  Chidda,  namely,  '^  who  were  with  you  in  the  dacoity  ?  ''  was 
a  highly  improper  question,  if  Chedda  had  never  pleaded  guilty.  — 
We  now  proceed  to  deal  with  the  case  of  each  of  tbe  appellants^  '  ';• 
discarding  the  confession  and  other  statements  of  Chidda.  Thanwa 
is  mentioned  by  Girdhari  the  approver.  Only  one  other 
witness  identifies  him,  viz,,  Sui*aj  Mai.  Suraj  Mai  made  a  mis- 
take and  identified  a  man  a?  having  taken  part  in  the  dacoity 
who  could  not  have  been  there.     This  mistake  was  a   mistake 

.  made  by  several  of  the  other  witne3ses>  and  is  perhaps  explained 
by  the  fact  that  the  man  whom  he  purported  to  identify  bore  a 
striking  resemblance  to  one  oi  the  dacoits.  Thanwa  from  the 
commencement  has  stated  that  he  was  ill  at  the  time  the  dacoity 
was  committed.  He  examines  several  witnesses  to  support  his 
allegation.  He  does  not  say  that  Girdhari  himself  bore  him  any 
enmity,  but  he  says  that  a  friend  of  Girdhari's,  namely,  Roshan 
Singh,  instigated  Girdhari  to  name  him.  We  think  there  is  some 
doubt  as  to  the  guilt  of  Thanwa.  Kheoraj  is  identified  by  tbe 
approver  Girdhari.  The  learned  Judge  says  that  he  was  identi- 
fied by  Dinanath  and  Jiwa  Ram  in  jail  and  in  the  lower  Court 
by  Dallu.  No  one  identifies  him  except  Girdhari  in  the  Sessions 
Court.  His  case  is  that  Girdhari  bore  him  an  ill-will.  He  says 
also  that  he  had  taken  two  accused  persons  from  Gariwan  to  the 
police  station  at  Rajpura  on  the  day  the  ofifence  was  committed. 
One  witness  whom  he  calls  proves  that  he  did  bring  the  prisoners 
to  Rajpura  on  the  29th  of  January  and  that  he  left  the  same 
immediately  as  he  had  ''  urgent  business/^  It  appears  that  the 
scene  of  dacoity  is  ten  kos  from  Rajpura.  He  also  examined  a 
witness  named  Mizam.  We  think  that  the  evidence  in  the  Sessions 

.  Court  is  insufficient,   or  at  least  that  a  reasonable  doubt  exists 
10  the  case  of  K!  e-ii  iI^a.  Tl^h'  V.f^hh  h  *-  Moii^' V^  ^^v  n  n^m^pr 
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SxraoB 


Dallo^  ChhataOi  Fajji  and  Jiwaram  son  of  Kewal^  all  identified 
him.  We  think  that  the  case  was  folly  proved  against  Ilahi 
Bakhsh.  We  allow  the  appeals  of  Tbanwa  and  Eheoraj  and 
setting  aside  the  ccmyictions  and  sentences  in  their  case,  we  acquit 
them  of  the  charge  on  which  they  were]  tried  and  direct  that 
they  be  released.  We  dismiss  the  appeal  of  Ilahi  Bakhsh  and 
we  direct  that  ft  copy  of  our  judgment  be  sent  to  the  learned 
Additional  Judge  of  Moradabad. 

lOos  APPELLATE  CIVIL. 

S9f9fe  Sir  John  SianUy^  Knight,  Chie/yusiiee,  and  Mr,  Ju$iic9  Karamai 

Sutain. 

BUDH  SINaH  (P£iiVTiiv)  r.  QOPAL  BAI  avd  othbbs  {DiFBVSUrTs) .• 

'l^e^gmpHon-^W'aJib'ul'arg^Construotion  of  document —Custom  or  contract. 

The  wajlb*al-ars  of  a  rilUge  in  the  Saharanpar  distriet  of  the  year  1867 
eontained  the  f  olloiring  agreement  on  the  part  of  the  "  khewatdars  **  of  the 
Tillage  that  ^  up  to  the  term  of  the  settlement  and  in  future  to  the  tormina* 
tion  of  the  next  settlement  they  will  abide  by  the  following  terms  and  act 
npon  thtm/'  Amongst  the  snbseqaent  proyisions  were  certain  relating  to  the 
right  of  pre*emption.  In  a  later  wajib*al-art  of  1890  no  mention  was  made 
of  any  caitom  of  preemption,  bat  it  contained  these  words  i^**  For  the  re* 
mainlng  rlUage  eastoms  see  the  wajtb-al*arz  prepared  in  1867." 

SM  that  the  wajib-nl*  arz  of  1867  recorded  a  contract  and  not  a  cnstom, 
and  that  the  rights  conferred  by  it  would  not  be  perpetuated  by  the  incorpor- 
ation in  the^later  wajib-ul-arz  of  the  customs  existing  in  the  Tillage. 

This  was  a  suit  to  pre-einj)t  a  sale  of  property  situate  in  a 
mahal  ol  the  village  of  Gumti  in  the  Sultanpnr  pargaoa  of  the 
district  of  Saharanpur.  The  plaintiff  relied  upon  a  wajib-ul-ars 
of  the  year  1867,  the  provisions  of  which  he  alleged  to  have  been 
adopted  in  a  subsequent  wajib-ul-arz  of  1890.  In  the  earlier 
wajib-ul-arz  the  names  of  the  zamindars  of  the  village,  who  were 
styled  ''  khewatdars  ^'  were  recited  and  it  was  recorded  that  they 
agreed  that  up  to  the  term  of  the  settlement  and  in  future  to  the 
termination  of  the  next  settlement  they  would  abide  by  and  acb 
npon  certain  terms.  Amongst  these  was  the  following  provision 
as  to  pre-eifiption  :— "  If  any  co-sharer  wishes  to  transfer  his  share 
he  can  do  so,  first,  to  his  own  brother  •  and  in  case  of  refusal  by 

him,  all  his  co-sbarers  descended  from  a  common  ancestor  have  a 

-*  '     ■  - •-- —  ■....-     >     -^   -  ■  -  -  ■ . — . — . — __^.^^^^_^».^ 

•  First  Appeal  No.  296  of  1906  from  a  dccrU^  of  Girdhari  Ia\  Subordinate 
Ju<fge  of  Saharanpur,  dsted  the  18th  of  June  1906. 
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right  to  it.  ^'    la  the  later  wajib-ul-arz  of  1890  a  number  dI       ,  .iqos 
matters  were  referred  to  but  no  mention  was  made  of  any  customr       Bitdh" 
of  pre-emption,  bu6  there  was  an   entry — "For  the   remaining        Sum 
village  customs  see   the  wajib-ul-arz  prepared  in    1867.^^    The  .  Qosii^  Baz. 
Court  of  first  instance   (Subordinate  Judge  of  Saharanpur)  dis- 
missed the  plaintiff's  suit.    The  plaintiff  accordingly  appealed  to 
the  High  Court. 

Mr.  AbdvX  Raoofj  for  the  appellant. 

Dr.  Sdtish  Chandra  Banerji,  for  the  respondents. 

Stanley,  C  J.,  and  Karamat  Husain,  J. — This  appeal 
arises  out  of  a  suit  to  enforce  a  claim  for  pre-emption.  The 
property  which  is  the  subject  of  a  sale  lies  in  a  mahal  of  the 
village  Gumti  in  pargana  Sultanpur,  in  the  Saharanpur  district, 
which  village  was  partitioned  in  the  year  1905.  The  plaintiff 
relies  upon  the  wajib-ul-arz  of  the  village  prepared  in  the  year 
1867  and  upon  an  alleged  adopti)n  of  the  provisions  of  that  wajib- 
ul-arz  in  the  later  wajib-ul-arz  of  1890.  The  question  before 
us  appears  to  depend  upon  the  fact  whether  or  not  the  wajib-ul- 
arz  of  1867  is  the  record  of  a  right  of  pre-emption  existing  by 
custom.  If  it  be  such  a  record,  we  are  disposed  to  think  upon  the 
authorities  that  that  right  still  continues  to  exist  in  the  village. 
If,  on  the  other  hand,  it  is  the  record  of  a  right  existing  by 
contract,  then  that  right  came  to  an  end  at  the  expiration  of  the 
settlement,  and  if  it  did  come  to  an,  end  at  the  expiration  of  the 
settlement,  the  language  of  the  later  wajib-ul-arz  of  1890  would 
not  perpetuate  it.  In  the  vvajib-ul-arz  of  1867  the  names  of  the 
residents  of  the  villagOi  who  are  described  as  the  khewatdars,  are 
mentioned,  and  they  purport  to  declare  that  '^  they  agree  that  up 
to  the  term  of  the  settlement  and  in  future  to  the  termination  of 
the  next  settlement  they  will  abide  by  the  following  terms  and 
act  upon  them.*'  Then  follows  a  number  of  provisions,  and 
amongst  others  the  following  provisions  as  to  pre-emption  2— 
"If  any  co-sharer  wishes  to  transfer  his  share,  he  can  do  so,  first 
to  his  own  brother;  and  in  case  of  refusal  by  him,  all  his .co^ 
sharers,  descended  from  a  common  ancestor,  have  a  right  to  it/' 
Now  the  pre- emptor  Budh  Singh  is  a  paternal  uncle  of  the 
vendor^  and  is  also  a  oo-sharer  in  the  village,  bat  he  is  not  a 
co-sharer  in  the  mahal  portion  of  which  is  the  subject  of  the  sale* 
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If,  however,  the  right  to  pre-empt,  recorded  in  this  wajib-ul-aiz 
is  a  right  existing  bj  castom^  then  it  would  appear  to  us  that  the 
pre-emptor  plaintiff  appellant  is  entitled  to  pre-empt  notwith- 
standing'the  fact  that  he  has  no  share  in  the  'nmhal  portion  of 
which  is  the  subject  of  the  sale.  In  the  later  wajib-ul-arz  of 
1890,  a  number  of  matters  are  referred  to  but  no  mention  is 
made  of  any  custom  of  pre-emption  whatever,  but  the  following 
words  are  to  be  found  in  it: — ^*  For  the  remaining  village 
customs  see  the  wajib-ul-arz  prepared  in  1867."  The  plaintiff 
relies  upon  this  language,  and  asks  us  to  hold  that  it  imports 
into  this  wajib-ul-arz  the  provision  as  regards  pre-emption  set 
forth  in  the  wajib-ul-arz  of  1867.  It  would  not  be  unreason- 
able to  hold  that  the  parties  intended  by  this  language  to  incor- 
porate the  provisions  of  the  earlier  wajib-ul-arz  as  regards  the 
custom  set  forth  in  that  document.  But  if  the  right  of  pre*  emp- 
tion  created  by  it  was  one  arising  from  contract  and  not  existing 
by  custom,  it  is  obvious  that  that  right  would  not  be  perpetuat- 
ed by  the  incorporation  in  the  later  wajib-ul-arz  of  the  cvMom$ 
existing  in  the  village.  The  right  was  not  a  right  existing  by 
custom,  but  a  right  arising  from  contract.  Now  the  question  as 
to  whether  or  not  the  wajib-ul-arz  of  1867  is  a  rejord  of  a  custom 
or  the  record  of  a  contract  is  one  of  very  great  difficulty.  A 
strong  argument  may  be  based  upon  the  language  used  in  support 
of  the  view  that  it  is  a  record  of  custom.  We  are,  however,  not 
disposed  to  set  aside  the  decree  of  the  Court  below  unless  we 
are  clearly  satisfied  that  it  is  erroneous.  We  do  not  agree  with 
the  learned  Subordinate  Judge  in  the  reasons  given  by  him  for 
his  decision,  but  after  giving  the  best  consideration  we  can  to  the 
language  of  the  wajib-ul-arz  of  1867,  we  are  unable  to  hold 
that  it  is  a  record  of  custom.  This  being  so,  the  appeal  fails  and 
is  dismissed  with  costs. 

Appeal  dismissed. 
(See  also  Maratib  Husain  v.  Alam  Ali,  Weekly  Notes, 
1907,  p.  285). 
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MAHADEO  PRASAD   (Dbtbudant)  v.  aOBAKH  PRASAD   (PlaiktitoJ  •         Jul^  II. 
Act  No.  VII  of  1870  (Court  Fee*  Act  J,  aeciion  7,  iso  ;  schedule  J,  article  1—       — — — 

Court  fee — Decree  for  redemption  of  mortgage -^  Appeal  on  the  main 

ground  that  nothing  was  due  under  the  mortgage. 

Held  that  in  the  case  of  an  appeal  from  a  decree  allowing  a  defendant 
mortgagor  to  redeem  the  mortgage  on  payment  of  a  snm  named  therein 
bated  npon  the  ground  thit  the  mortgage  debt  has  been  satisfied  oat  of  the 
uBuf rnot  of  the  property  mortgaged  and  nothing  whptever  was  doe  from 
him  the  proper  jcourt  fee  payable  was  an  ad  valorem  fee  npon  the  total 
amount  of  the  decree  under  'appeal.  NepalRai  y.  Deli  Prasad  (1)  and 
Reference  under  Court  Fees  Act,  1870,  (2)  followed. 

This  was  reference  made  by  the  Taxing  Officer  to  the  Tax- 
ing Judge  under  section  5  of  the  Court  Fees  Act  A  memoran- 
dum of  appeal  having  been  presented  for  a  stamp  report|  the 
Stamp  Reporter  made  the  following  report  :— 

"  This  appeal  has  arisen  out  of  a  suit  for  foreclosure.  The 
principal  money  expressed  to  be  secured  by  the  instrument  of 
mortgage  was  Ks.  G^OOO.  The  defendant  pleaded  inter  alia^ 
that  the  mortgage  debt  had  been  paid  off  from  the  usufruct  of  the 
property,  and  that  only  4  annas  and  not  a  5  anna  4  pie  share 
bad  been  mortgaged. 

"Upon  the  trial  of  the  suit  the  lower  Court  passed  a  decree 
in  plaintiff's  favour  subject  to  defendant's  right  of  redemption  on 
payment  of  Es.  8,664  within  six  months  from  the  date  of  the 
decree^  and  failing  that,  the  entire  property  mortgaged^  namely^ 
5  annas  4  pies  was  to  be  foreclosed  and  the  defendant's  right  of 
Redemption  extinguished. 

"  The  defendant  appeals  to  this  Hon'ble  Court  and  has  paid 
court  fees  on  the  principal  mortgage  money. 

*'  Having  regard  to  the  rulings  of  Nepal  Bai  v.  Dehi  Brasad 
i\)  and  Reference  wnder  Court  Fees  Act^  1870  (2),  and  to  the 
grounds  raised  in  the  memorandum  of  appeal^  it  a(ppears  that  the 
value  of  the  subject-matter  in  dispute  in  appeal  for  the  purposes 
of  oourt  fees  is  Ks.  8^664;  the  amount  found  to  be  payable  under 
the  mortgage  in  dispute,  and  Rs.  323  costs^  total  Rs.  8^987*  As 
to  costs,  a  distinct  ground  having  been  taken  in  the  memoran- 
dum of  appeal,  an  additional  court  fee  is  payable  thereon  {vide 

•  stamp  Report  in  First  Appeal  No.  165  of  1908. 

(1)  (1906)  I.  L.  B.,  27  Al).,1447.        (S)  (1906)  I.  L.  K.,  29  Mtd^  867. 
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Weekly  Notes,  1901,  p.  21).  This  btfing  so,  a  fee  of  Rs.  435  is 
payable.  Bs.  315  having  been  paid,  there  is  therefore  a  defi- 
ciency of  Rs.  120  to  be  made  good  by  the  defendant  appellant 
for  this  Court.*' 

This  report  having  come  before  Banerji,  J.,  as  a  Judge  re- 
ceiving applications,  he  made  the  following  order  : — 

"  Mr.  Surendra  Nath  Sen  objects  to  the  office  report.  Lay 
before  the  Taxing  officer." 

The  taxing  officer  on  the  3rd  of  May  1908  made  the  follow- 
ing reference  to  the  Taxing  Judge  :— 

<^  I  have  the  honour  to  refer  for  decision  under  the  provisions 
of  section  5  of  the  Court  Fees  Act  the  following  question:— 

"  The  plaintiffs  sued  for  foreclosure.  The  Court  of  first 
instance  gave  him  a  decree  subject  to  the  defendant's  right  to 
redeem  on  the  payment  of  Rs.  8,987  within  six  months. 

"  This  sum  of  Rs.  8,987  is  made  up  of  Rs.  6,000,  the  original 
sum  secured^  Rs.  2,664  interest  and  Rs.  323  costs. 

*^  The  defendant  mortgagor  appeals.  His  plea  in  appeal  is 
that  the  sum  secured  has  been  satisfied  out  of  the  usufruct.  He 
stamps  his  appeal  under  the  Court  Fees  Act,  section  7  (ix),  with 
reference  to  Rs.  6,000,  the  amount  secured  by  the  mortgage.  The 
office  reports  that  the  appeal  should  be  stamped  ad  valorem  on 
Rs.  8,987  according  to  article  1  of  the  first  schedule  to  the  same 
Act.  Four  rulings  have  been  cited.  One  of  these,  which  was 
delivered  by  the  present  Chief  Justice,  is  reported  in  I.  L.  R.| 
27  All.,  at  page  447. 

"  This  ruling  was  agreed  with  by.  a  Divisional  Bench  of  the 
Madras  High  Court  in  case  reported  in  I.  L.  R.,  29  Mad.,  at  p. 
367.  In  the  Allahabad  case  the  plaintiffs  had  sued  for  redemp- 
tion. They  obtained  a  decree  subject  to  the  payment  of 
Rs.  1,555-14-0.  They  oonsidered  that  they  were  entitled  to 
redemption  on  the  payment  of  the  sum  smaller  by  Rs.  288-11-0 
than  Rs.  1,555-14-0.  It  was  held  that  the  appeal  should  be 
stamped  ad  valorem  on  Rs.  288-11-0. 

<^  In  the  case  for  decision  now  the  defendant's  prayer  in 
appeal  is  that  he  is  entitled  to  redeem  without  making  any  pay- 
ment, that  is  to  say,  he  is  entitled  to  redemption  on  the  payments 
ofik  sum  less  by  Rs.  8,987. than  the  sum  decreed  by  the  Court  of 
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first  instance.  On  the  principal  laid  down  in  the  above  ruling, 
I  think  the  report  of  the  oflBce  is  correct. 

**  Two  rulings  have  been  quoted  by  the  learned  counsel  for 
the  appellant.  One  is  a  case  decided  by  Sir  John  Edge^  reported 
in  I.L.R.,  13  All,  94.  The  ruling  in  this  case  has  been  dissent- 
ed from  in  the  two  casjs  quoted  above.  But  as  far  as  the 
present  matter  goes,  I  do  not  think  that  it  is  opposed  to  the  view 
of  the  office.  Sir  John  Edge  limited  his  rulings  to  appeals  in 
which  it  was  impossible  to  value  the  subject-matter,  e.  g.,  an 
appeal  asking  for  redemption  subject  to  the  payment  of  an 
unknown  amount.  In  the  present  appeal  the  right  to  redeem  is 
not  contested,  and  the  amount  the  appellant  seeks  to  avoid  pay- 
ing is  a  definite  sum.  The  remarks  in  the  last  paragraph  of  the 
judgment  appear  to  me  to  deal  with  a  case  like  the  present,  and 
to  fully  support  the  view  that  the  appellant  should  be  required  to 
pay  on  Rs.  8,987. 

'^  The  second  ruling  referred  to  on  behalf  of  the  appellant  is 
reportel  in  I.  L.  R.,  10  Bom.  at  page  41. 

"  I  see,  however,  from  the  report  of  the  Taxing  officer  in  that 
cae  that  the  appeals  there  in  question  '  re-opened  the  whole 
question  of  mortgage.*' 

<'  This  the  present  appeal  does  not  do.  Therefore  I  do  not 
think  it  applies  to  the  present  case/' 

The  following  order  was  passed  by  Aikman,  J : — 

I  agree  with  the  judgment  of  the  learned  Chief  Justice  in 
Nepil  Rai  v.  Debi  Prasad  (1),  which  is  against  the  appellant's 
contention.  In  my  opinion  the  view  expressed  by  the  Taxing 
officer  is  right* 
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Sefore  Sir  John  Stanley,  KnigU,  Chief  Justice,  and  Mr,  Justice  Sanerfi, 
DHARAM  K  UN  WAR  (Plaiittifp)  v,  BALWANT  SINGH  (Db¥bhdaht).  • 
Act  No.  Jo/ 1872  (Indian  Evidence  Act  J,  section  l\h^ Estoppel— Adoption 
'^Suit  by  adoptive  mother  to  set  aside  an  adoption  made  ly  her. 
In  a  Buit  to  fot  at ide  an  adoption  brought  by  tho  adoptive  mother  against 
lier  adopted  fon  it  was  f oand  that  the  plaintiff  had  represented  that  she  had 
authority  to  adopt,  and  this  representation  was  acted  on  by  the  defendant ; 
that  the  ceremony  of  adoption  was  carried  ont  on  the  faith  of  this  represent 
tation  ;  that  the  marriage  of  the  defendant  was  likewisa   on  the  strength  of 

•  First  Appeal  No.  98  of  1906,  from  a  decree  of  Nihal  Chandra,  Subor- 
dinate Judge  of  Saharanpur»  dated  the  26th  of  February  1906. 

(1)  (1905)  I.  L.  R.,  27  All.,  447. 

70 
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it'eelebrated,  and  the  defendant  performed  the  iradh  ceremony  of  his  adoptlTe 
»  father.  It  wat  farther  f onod  that  the  defendant  had  been  obliged  to  defend 
a  mit  brought  against  him  by  An  alleged  reversioner  to  the  estate  of  his  adop- 
tive f  ather,  and  that  for  this  purpose  he  had  incurred  heavy  liabilities.  Seld 
that  the  plaintifp  was  estopped  from  maintaining  a  suit  for  a  declaration  that 
the  adoption  was  without  authority  and  void.  Thahoor  Oomrao  Sin^h  v. 
Thakooranee  Mehtab  Kootwer  (1)  distinguished.  Scirat  Chunder  Dey  v. 
Qopal  ChunderZaha  (2),  Suihhtui  Lai  v.  Oufnan  Singh  (Z),  DmrgaY.  JTAtrs- 
"halo  (4),  Kannammal  v.  Virasami  (5),  Havji  Vinayairav  Jaggannath 
Shanharsett  v.  Zakshmibai  (6)  and  Santajpj^aga  v.  Rangappaya  (7)  referred 
to. 

The  facts  of  this  case  are  fully  stated  in  the  ju  dgment  of  the 
Court. 

The  Hon'ble  Pandit  Smida/r  Lai,  Babu  Jogindro  Ndth 
Chxmdhri,  and  Messrs.  Ahmad  Karim  and  Nihal  Chxindy  for 
the  appellant. 

Pandit  Moti  Lai  Nehru,  Dr.  Satiah  Chandra  Banerji, 
Munshi  Oulza/ri  Lai,  Babu  Swendra  NathSen  and  Babu  Benode 
Bihari,  for  the  respondent. 

Stanley,  O.J.  and  Banerji,  J. — The  title  to  the  Landhaura 
estate,  an  extensive  and  valuable  estate  situate  in  the  district  of 
Saharaapur  and  other  districts,  is  involved  in  this  appeal.  The 
plaintiff,  who  is  the  widow  of  the  late  Raja  Baghubir  Singh, 
seeks  for  a  declaration  that  she  had  no  power  to  adop  j  the  defen- 
dant Balwant  Singh,  and  that  she  in  fact  never  adopted  him,  and 
that^a  document  which  is  called  a  deed  of  adoption,  dated  the 
13th  of  January  1899,  might  be  declared  to  be  void. 

Eaja  Baghubir  Singh  died  on  the  23rd  of  April  1868  at  the 
age  of  about  20  years.  After  his  death  his  widow,  the  plaintifi, 
Rani  Pharam  Kunwar,  gave  birth  to  a  son  on  the  16th  of  Decem- 
ber 1868,  who  was  named  Jagat  Parkash  Singh.  This  eon  died 
on  the  Slst  of  August  1870,  and  on  the  4th  of  March  1877,  the 
plaintiff  adopted  a  boy  Tofa  Singh,  who  was  afterwaids  renamed 
Raja  Nai end ra  Singh.  This  adopted  boy  died  about  2J  years 
after  his  adoption,  and  on  the  20lh  of  January  1888  the 
plaintiff  adopted  another  boy  named  Ram  Sarup,  who  was 
renamed  Ram  Padab  Singh.  In  June  1885  Ram  Padab  Singh 
died,  and  a  few  years  afterwards  the  plaintiff  took  a  boy  named 

(1)  N.-W.P.,  H.  C.  Rep.,  1863,  p.  103  A.    (4)  Weekly  Notes,  1882,  p.  97. 

(2)  (1892)  I.  L.  R.,  20  Calo.,  296.  (5)  (1892)  I.  L.  R.,  16  Mad,  486- 
\    (8)  (1879)  I.  L.  R.,  2  AU.,  866.              (6)  (1887)  I.  L.  R^  U  Bom.,  881. 

(7)  (1894;  I.  L.  R.,  18  Mad.,  897. 
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TJmrao  Singh  to  live  with  her  with  a  view  to  his  adoption.  This 
boy  also  died  before  adoption  in  May  1896.  Then  on  the  2ad 
of  June  1898  she  determined  to  adopt  another  son,  and  amongst 
others  two  sons  of  Ram  Newaz,  namely,  the  defendant  Balwant 
Singh  and  his  brother  Tangal  Singh  were  brought  to  her  for 
approval,  and  these  two  boys  were  permitted  to  live  with  her  for 
some  time.  Bam  Newaz  is  a  man  in  humble  circumstances 
owning  only  a  small  zamindari  on  which  Us.  50  per  annim  is  paid 
for  revenue.  The  defendant  Balwant  Singh  was  selected^  and 
on  the  13th  of  January  1899,  the  ceremony  of  his  adoption  is 
alleged  to  have  been  performed  with  all  due  formalities,  and  an 
agreement  was  executed  by  Eam  Newaz  as  also  by  the  plaintiff. 
It  is  this  adoption  which  the  plaintiff  seeks  to  have  declared  in- 
valid, her  case  being  that  she  had  no  authority  from  her  husband 
to  adopt  the  defendant  and  that  the  adoption  in  fact  never  took 
place. 

The  learned  Subordinate  Judge  found  that  the  factum  of  the 
adoption  was  proved  and  that  the  plaintiff  having  adopted  the 
defendant  is  estopped  from  alleging  that  she  had  no  authority  to 
make  the  adoption  and  accordingly  dismissed  the  plaintiff's 
suit.    From  this  decision  the  present  appeal  has  been  preferred. 

On  the  1st  of  May  1900,  one  Baldeo  Singh,  claiming  to  be  the 
reversionary  heir  of  Eaja  Raghubir  S:ngh,  brought  a  suit  to  have 
the  adoption  of  the  defendant  set  aside  and  in  that  suit  impleaded 
as  defendants  both  Bani  Dharam  Kunwar  and  Balwant  Singh. 
The  suit  was  dismissed  on  the  30th  of  May  1901  on  the  ground 
that  the  plaintiff  was  not  the  reversionary  heir  of  Baja  Raghubir 
Singh.  The  Court  in  its  judgment  also  held  that  Baja  Baghubir 
Singh  did  not  give  any  authority  to  his  wife  to  adopt  a  son  and 
that  therefore  the  adoption  of  Balwant  Singh  was  invalid.  An 
application  was  made  to  the  Subordinate  Judge  by  Bani  Dharam 
Kunwar^  in  which  she  prayed  that  the  finding  that  she  had  no 
authority  to  adopt  might  be  embodied  in  the  decree  so  as  to  enable 
her  to  appeal  from  it  and  have  it  reversed.  This  application  was 
granted.  From  the  decree  of  the  Subordinate  Judge  Baldeo. 
Singh  appealed  to  the  High  Court.  The  appeal  was  heard  before  a 
Bench  of  which  one  of  us  was  a  member  and  on  the  10th  of 
December  1903  was  dismised.    Four  days  after  judgment  waa 
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pronounced  an  application  was  made  to  the  Conrt  on  behalf  of 
Balwant  Singh  under  the  following  circumstances.  When  the 
learned  Subordinate  Judge  delivered  his  judgment  his  decree  was 
that  the  plaintiff's  claim  be  dismissed  with  costs,  but  subsequently 
on  an  application  made  by  Bani  Dharam  Kunwar  he  directed  that 
his  findings  on  three  issues  should  be  added  to  the  decree.  Tho 
findings  on  the  second  and  tUrd  issues  were  to  the  effect  that 
it  bad  not  been  proved  that  Bani  Dharam  Eunwar  had  authority 
from  her  husband  to  make  the  adoption,  but  that  as  a  matter  of 
fact  khe  had  adopted  Balwant  Singh.  The  application  Mas 
that  the  findings  on  these  issues  should  be  struck  out  of  the 
decree,  the  contention  being  that,  as  the  plaintiff  Baldeo 
Singh  had  no  locus  standi  to  contest  the  adoption,  it  was 
unneceesary  for  the  Subordinate  Judge  to  have  tried  any  other 
issue  and  that  the  findings  on  any  other  issues  were  mere  obiter 
dicta,  which  should  cot  have  been  added  to  the  decree.  This 
application  was  resisted  by  the  defendant  Bani  Dharam  Kunwar, 
and  the  Court  was  frankly  informed  by  the  learned  advocate 
who  appeared  for  her  that  her  object  in  desiring  to  have  the 
additions  in  question  made  to  the  decree  was  that  they  might 
be  used  by  her  as  res  judicata  in  future  litigation  between 
hersjlf  and  Balwant  Singh.  The  Court  acceded  to  the  applica- 
tion and  directed  that  the  two  findings  to  which  we  have  referred 
should  be  struck  out  of  the  decree.  The  litigation  which  was 
then  in  contemplation  is  the  suit  out  of  which  this  appeal  has 
arisen. 

The  learned  Subordinate  Judge  did  not  determine,  as  we 
tave  said,  whether  Bani  Dharam  Kunwar  had  authority  from 
her  husband  to  adopt.  He  dismissed  the  suit  on  the  ground 
that  she  by  ler  conduct  was  estopped  from  alleging  that  no 
such  authority  was  given  to  her.  Whether  or  not  he  was  right 
in  this  decision  is  the  main  question  in  this  appeal. 

As  to  the  factum  of  the  adoption  there  cannot  be  in  our 
judgment  any  doubt  whatever.  The  evidence  shows  that  not 
merely  was  the  adoption  ceremony  performed,  but  it  was 
performed  with  great  pomp  and  ceremony.  Invitations  to, 
amongst  others^  the  principal  European  inhabitants,  including 
ihe  Collector,  were  issued^  and  a  large  number  attended.    The 
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proceedings  lasted  throughout  the  day,  and  photographs  of  the 
scene  were  taken,  which  have  been  produced.  The  fact  of  the 
adoption  was  indeed  not  seriously  contested  by  the  plaintiff's 
learned  advocate.  Kot  merely  is  it  established  by  the  oral 
evidence,  which  is  voluminous,  but  by  two  documents,  one  bear- 
ing the  seal  of  the  plaintiff  herself  and  the  other  signed  by 
Bam  Newal  the  father  of  the  defendant.  Those  documents 
were  registered  on -the  19th  of  January  1899,  the  execution 
of  the  one  which  bears  the  seal  of  the  plaintiff  being  then 
admitted  by  her.  In  this  last  mentioned  document  there  is  a 
recital  that  Raja  Raghubir  Singh  entertained  during  his  life-time 
the  wish  that  a  son  might  be  born  to  him  who  would  fulfil  the 
religions  needs  and  become  the  own^r  of  his  estates,  that  he 
had  no  male  or  female  issue  in  his  life  time  and  that  as  the 
plaintiff  was  then  pregnant  he  gave  the  following  direction  to 
her: — **If  (God  forbid)  you  give  birth  to  a  daughter,  or  if  a 
son  be  bom,  but  die  after  his  birth,  I  strictly  order  you  to 
adopt  some  boy  so  that  he  may  perform  my  sradh  ceremony 
and  yours  and  perpetuate  my  name  and  after  your  death  become 
the  absolute  owner  and  pos-essor  of  the  whole  of  my  estate. 
If  (God  forbid)  the  son  who  may  be  adopted  under  this  authority 
should  die  in  your  life-time  you  will  have  power  to  make  another 
adoption.''  Then  there  is  a  recital  of  the  birth  and  death  of 
her  son  Raja  Jagat  Parkash  Singh,  and  that  in  compliance  with 
the  will  of  her  husband  the  plaintiff  had  adopted  a  1)oy  called 
Sewa  Singh,  and  Ram  Padab,  both  of  whom  died  young  and 
unmarried.  Then  the  selection  of  Balwant  Singh  for  adcption 
is  mentioned  and  this  is  succeeded  by  the  following  passage  : — 
"  This  13th  day  of  January  1898,  after  performing  the  necessary 
ceremony,  I  adopted  Balwant  Singh,  son  of  Chaudhri  Ram 
Newaz,  to  myself  and  my  husband  in  the  presence  of  the  gentry, 
the   district  authorities  and  other  European  gentlemen  and  the 

•  members  of  my  brotherhood,  and  Chaudhri  Ram  Newaz,  the 
natural  father  of  the  said  Ralwant  Singh,  gave  Balwant  Singh 
to  me  as  an  adopted  son."  The  document  provides  that  so 
long  as  the  plaintiff  lives  she  should  remain  the  owner  und 
possessor   of   the  estates.    This  instrument  bears  the  signature 

of  DO  less   than  28  attesting  witnesses,  and  as  we  have  saii) 
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was  registered  apon  the  admission  of  execution  of  the  plaintifi 
herself. 

In  the  contemporaneous  document  which  was  executed  by 
Earn  Newaz  he  admitted  that  he  had  given  his  son  Balwant 
Siogh  to  the  plaintiff  as  an  adopted  son  for  her  and  her  husband 
and  that  the  usual  religious  ceremonies  and  those  connected 
with  the  h^adari  had  been  performed  with  all  publicity  the 
same  day.  Six  witnesses  attest  the  execution  of  this  document 
including  the  defendant  Balwant  Singh.  In  the  first  mention- 
ed document  there  is  a  positive  assertion  by  the  plaintiff  that 
she  had  authority  to  adopt  Balwant  Singh. 

In  addition  to  this  we  have  the  positive  assertion  of  the 
plaintiff  in  her  written  statement  in  the  suit  of  Baldeo  Singh 
v.  Bani  Dharam  Kunwar  and  Balwant  Singh  that  she  had 
authority  to  adopt  the  defendant.  In  the  8th  paiagraph  of 
that  written  statement  (No.  224  of  the  record)  is  the  following 
passage: — ^'The  defendant  adopted  Balwant  Singh  defendant 
under  lawful  authority  with  full  publicity.  The  said  adoption  is 
valid  in  every  respect."  We  have  thus  clearly  established  the 
represeotation  of  authority  to  adopt  made  by  the  plaintiff  and  also 
the  fact  of  the  adoption.  In  addition  to  this  it  is  an  admitted  fact 
that  the  nlarriage  of  the  defendant  was  carried  out  by  and  at  the 
expense  of  the  plaintiff.  It  is  also  not  disputed  that  af!:er  hit 
adoption  the  defendant  performed  the  aradh  ceremonies  of  Kaja 
Baghubir  Singh.  In  his  evidence  Balwant  Singh  deposed  that 
"  the  first  kanagat  (i.  e,,  oflering  of  cakes  and  oblations  of  water 
to  the  manes  of  ancestors)  which  took  place  after  adoption  was 
caused  by  the  Kani  to  be  observed  by  me^  afterwards  I  contin- 
ued observing  the  kanagat  which  took  place ."  This  is  not 
contradicted.  The  question  then  is  whether  or  not  in  view  of 
those  facts  the  Court  below  was  right  in  holding  that  the  plaintiff 
is  estopped  from  denying  her  authority  to  adopt  the  defendant. 

We  are  not  aware  of  any  case^  and  none  has  been  cited  to  us, 
in  which  a  plaintiff  has  successfully  raised  such  a  contention  as 
has  been  laid  before  us  by  the  plaintiff's  learned  advocate.  In 
the  most  solemn  way  the  plaintiff  represented  that  she  had 
authority  to  adopt  and  allowed  the  adoption  of  the  defendant  to  be 
carried  out  with  the  utmost  publicity  and  with  great  pomp  and 
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ceremony.    Moreover,  she  executed  a  dooament  which  should 
serve  thereafter  as  evidence  of  the  fact  of  the  adoption.     In  the 
last  paragraph  of  it  we  find  the  statement  that   '^  this  document 
which  is  a  deed  of  adoption  has  been  executed  by  me  and  I  have 
affixed  my  eeal  to  it  with  my  own  hands  in  order  that  it   may 
serve  as  evidence/'     After  the  adoption  the  defendant  lived  with 
the  plaintiff  as  her  adopted  son,  was  married  as  such  at  her  ex- 
pense, and,  as  we  have  said,  performed  the  sradh  of  her  husband. 
It  is  contended  on  her  behalf  that  this  conduct  of  the  plaintiff 
does  not  operate  as  an  estoppel;;  that  in  order  to  create  an  estoppel 
it  must  be  shown  that  the  person  setting  it  up  has  sufiered   some 
loss  or  detriment,  and  that    in  this  case  the  defendant  could 
not  show  that  he  had  suffered  any  loss  or  detriment ;  that  both 
families  belong  to  the  same  gotra,  and   that  the  defendant  can 
return  to  his  father's  house  and  obtain  his  share  of  his  father's 
property ;  that  the   fact   that  he  held  the  position  of  a  Raja  for 
some  years  was  beneficial  to  him  and  in  no  way  detrimental,  "We 
do  not  agree  as  to  this.    The  experience  of  the   defendant  as  a 
Haja  would  entirely  unfit  him  for  the  life  of  a  cultivator.    But 
if  it  were  necessary  to  show  pecuniary  loss,   we  find   that  the 
defendant  incurred  heavy  liabilities  in  defending  his  adoption 
in  the  suib  brought  by  Baldeo  Singh.  In  his  evidence  he  deposed, 
and  he  is  not  contradicted,  that  Man  Singh  prosecuted  this  suit 
on  his  behalf  and  paid  the  expenses  of  it,  and  that  some  of  the 
money  expended  by  him  was  still  due,  and  further  that  Lala 
Niranjan  Lai,  an  Honorary  Magistrate  of  Saharanpur,  had    lent 
him  a  sum  of  Rs.  23,000.     If  he  had  not  been  led  to  believe  that 
he  was  the  adopted  son  of  Raja  Raghubir  Singh  he    would   not 
have  incurred   these  liabilities;   large    sums  of   money    would 
undoubtedly  not  have  been  lent  to  him.  So  that,  if  it  were  neces- 
sary to  prove  detriment  or  loss  from  the  conduct  of  the   plaintiff 
on  which  the  estoppel  i9  based,   these  facts  are  in  our  opinion 
sufficient  for  that  purpose.    Section   115  of  the    Evidence   Act 
regulates  the  law  of  estoppel.  It  prescribes  that ''  when  one  person 
has    by  his  declaration,  act  or  omission  intentionally   caused 
or  permitted  another  person  to  believe  a  thing  to  be  true  and  to 
act  upon  such  belief,  neither  he  nor  his  representative  shall  be 
allowed  iu  any   suit  or  'proceeding   between  himBelf  and  snoh 
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-r Shand  observed  of  this  doctrine   as  follows : — *^  What  the  law 

Dhabak 

KvswAjL  and  the  Indian  Statate  mainly  regard  is  the  position *of  the  person 
Balwant      who  was  induced  to  aot,  and  the  principle  on  which  the  law  and 

siN**H.  the  Statute  rest  is  that  it  would  be  most  inequitable  and  unjust 
to  him  that  if  another  by  a  representation  made  or  by  conduct 
amounting  to  a  representation  has  induced  him  to  aot  as  he  would 
not  otherwise  have  done,  the  person  who  made  the  representation 
should  be  allowed  to  deny  or  repudiate  the  effect  of  his  former 
statement  to  the  loss  and  injury  of  the  person  who  acted  on  it.  If 
the  person  who  made  the  statement  did  so  without  full  knowledge 
or  under  error,  aibi  imputet.  It  may  in  the  result  be  unfortunate 
for  him^  but  it  would  be  unjust^  even  though  he  acted  under 
error^  to  throw  the  consequences  on  the  person  who  believed  his 
statement  and  acted  on  it  as  it  was  intended  he  should  do/'  Sarat 
Chunder  Bey  v.  Oopal  Chunder  Laha^  (1).  To  allow  the  plain- 
tiff to  repudiate  the  adoption 'would  not  only,  we  may  observe, 
in  this  case  be  detrimental  to  the  defendant,  but  to  third  parties, 
such  as  the  creditors  of  the  defendant,  who  advanced  money  to 
him  on  the  faith  of  his  position  as  Kaja.  It  is  highly  probable 
also  that  acting  on  the  same  assurance  his  wife's  father  gave  her 
in  marriage  to  him.  We  know  of  no  authority,  and  none  has  been 
cited  to  us,  in  which  a  widow  who  had  taken  a  boy  in  adoption  to 
her  husband  was  afterwards  successful  in  a  suit  for  a  declaration 
that  the  adoption  was  invalid.  Two  cases  in  this  High  Court 
were  cited  to  us  in  which  a  similar  suit  failed.  The  first  is  the 
case  otSukhbaai  Ldl  v.  Guman  Singh  {2).  In  that  case  an 
adoptive  father  claimed  a  declaration  that  the  defendant  was  not 
his  adopted  son,  on  the  ground,  amongst  others,  that  he  had  not 
been  adopted  in  the  manner  and  according  to  the  ceremonies 
required  by  Hindu  Law  and  had  failed  to  perform  a  certain 
agreement  entered  into  by  him  with  the  plaintiff.  In  this  agree- 
ment the  plaintiff  agreed  on  his  part  to  consider  the  defendant 
as  an  adopted  son.  The  defendant  set  up  as  a  defence  to  the  suit 
that  the  plaintiff  could  not  be  allowed  to  deny  the  validity  of  the 
adoption,  as  in  a  petition  presented  by  him  to  the  Revenue  Court 
on  the  27th  of  April  1860  he  had  declared  that  he  had  adopted 
(1)  (1892)  L  L.  B.,  20  Calc,  296,  at  p.  811.      (2)  (1879)  L  L.  B.,  2  AU.,  866. 
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the  defendant ;  that  all  the  ceremonies  of  adoption   required  by 
Hindu  Law  had  been  performed^  and  that  the  defendant   would 
succeed  to  his  property  on   his  death,   and  had  confirmed   such 
declaration  by  his  subsequent  conduct;  and  the  defendant  had 
been  excluded  from  inheriting  his  natural  father's  property.  The 
Court  of  first  instance  held   that  the  plaintiff  was  estopped  from 
denying  the  validity  of  the  adoption.    On  appeal  this   decision 
was  upheld.  Spankie^  J.,  in  his  judgment  observed: — ^^  The  plain- 
tiff having  himself  affirmed  the  adoption  as  having   been  fully 
and  formally  made  after  the  performance  of  all  the  ceremonies 
required  by  the  Hindu  Law  cannot  now  disaffirm  it  and  sue   for 
a  declaration  that  it  is  invalid.     Indeed  when  the  adoption   has 
once  been  absolutaly  made  and  acted  on  for  years  it  cannot   be 
cancelled.    It  is  certain  that  an  adopted   child  cannot   renounce 
the  family  of  his  adoptive  father.     He  is  entirely  separated  from 
his  own  family  when  his  natural  father  disposes  of  him.     The 
adoptive  father  in  accepting  an  adopted  son  is  bound  by  his  act 
which  secures  to  the  adopted  son  all  the  rights  of  a  son   bom  to 
the  family.    He  is  as  much  a  son  as  if  he  had  been    begotten  by 
his  adoptive  father.''    The  only  difference  between  this  case  and 
the  case  before  us  is  that  in  it  the  adoptive  father  and  the  adopted 
son  belonged  to  different  gotraa,  whilst  in  this  case  they  belonged 
to  the  same  gotra.  This  does  not,  we  think,  materially  differentiate 
the  two  cases. 

The  other  case  is  that  of  Lwrga  v.  Khuehalo  (1).    In  that 

case,  on  the  deiith  of  her  husband  Eishen  Lai,  the  respondent 

Khushalo  admitted  in  the  Bevenue  Court  that  her  husband  had 

adopted  Durga  the  appellant  and  prayed  that  her  and  his  name 

might  be  recorded  in  respect  of  the  property  left  by  her  husband. 

Subsequently  the  daughters  of  Eishen  Lai  sued  Ehushalo  and 

Durga  for  a  declaration  that  Durga  was  not  the  adopted  son  of 

Ehushalo  and  obtained  a  decree.    After  that  Ehushalo  brought 

a    suit  against  Durga  for   posf^ession  of   her  husband's  estate 

claiming  as  her  husband's  heir  and  denying  the  adoption  of  Durga. 

Straight  and  Tyrrell,  JJ.  dismissed  the  suit,  holding  that  in 

view  of  her  declaration  and  conduct  in  the  Bevenue  Court  the 

respondent  was  not  competent  to  maintain  the  suitj  and  that  aa 

(1)  Weekly  Notef,  1882,  p.  97. 
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between  her  and  Durga  she  was  estopped  f lom  maintttnipg  it» 
Thia  was  a  much  weaker  case  for  the  apjdioation  of  the  doctrioe 
of  estoppel  than  the  one  which  is  before  us. 

The  learned  advocate  for  the  respondent  relied  upon  the  deci* 
sion  in  Thakoor  Oomrao  Singh  y.  Thakooranee  Mehtab  Koanwer 
(!)•  In  that  case  the  plaintiff  claimed  to  sneoeed  to  certain  pro- 
perty as  the  adopted  son  of  Thakoor  Chutturbbooj  Singh,  the 
husband  of  the  defendant  Thakooranee  Mehtab  Koonwer.  The 
daughter  of  Thakoor  Chnttarbhooj  Bingh  was  also  impleaded 
as  a  defendant.  The  plaintiff  appears  to  bave  been  brought  up 
and  regarded  as  an  adopted  son  and  as  the  heir  to  the  property 
up  to  the  end  of  1863|  when  in  the  record  of  the  paper  of  admin- 
ibtratk>a  of  Kotia  kLas,  the  estate  in  dispute^  the  Thakooranee 
designated  Oomrao  Singh  as  one  brough(  up  and  educated  at  her 
expense  from  childhood  saying  that  his  succession  on  her  death 
was  to  depend  upon  her  pleasure^  it  being  conditional  oahis  good 
behaviour.  This  declaration  gave  rise  to  ill-feeling  and  disputes, 
which  ultimately  led  to  the  suit.  The  plaintiff  set  up  the  case 
that  he  was  validly  adopted.  Mehtab  Koonwer  denied  the  adop- 
tion. The  other  defendant  in  her  written  statement  denied  that 
any  authority  to  adopt  had  been  given,  and  she  also  contended  that 
an  agreement  of  the  22nd  of  January  1864  which  purported  to 
settle  the  right  in  the  property  upon  the  plaintiff  was  not  binding 
on  her.  It  was  contended  that  it  did  not  lie  in  the  mouth  of  Mehtab 
Koonwer  to  disclaim  the  plaintiff  as  a  son  and  to  deny  his  right 
to  succeed  to  the  property  of  her  husband  after  her  treatnaent  and 
reoognition  of  him  as  an  adopted  son  for  14  years.  It  was  held 
that  she  was  not  estopped  from  doing  so,  on  the  ground  that  it  was 
never  the  intention  of  the  Thakooranee  that  the  plaintiff  should 
supersede  her  in  the  management  and  enjoyment  of  the  property 
without  her  consent^  and  that  she  had  not  precluded  herself  from 
setting  up  the  rigid  provisions  of  the  Hindu  Law ;  in  other  words, 
that  if  there  bad  been  no  valid  adoption  she  might  resist  the 
attempt  to  eject  her  upon  that  ground,  seeing  that  she  intended  to 
retain  possession  during  the  term  of  ber  life.  It  was  further  held 
that  a  valid  adoption  was  not  proved  by  the  plaintiff,  and  his 
suit  was  dismissed.  It  will  be  observed  that  in  this  ewe  an 
(1)  N.-W.P.,  H.O.  Bap,  ises.  p.  lOSA. 
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eetoppel  oonld  not  be  set  np  as  against  the  second  defendant;  and 
that  the  suit  was  not  one  by  an  alleged  adoptive  mother  to  have 
an  adoption  set  adde,  but  was  a  suit  by  the  plaintiff  claiming 
possession  of  the  adoptive  father's  property.  This  case  therefore 
does  not  give  much  sapporfc  to  the  plaintiff's  contention. 

Upon  the  whole  we  are  of  opinion  that  the  Court  below  rightly 
held  that  the  plaintiff  was  estopped  from  setting  up  the  alleged 
invalidity  of  the  plaintiff's  adoption.  The  plaintiff  represented 
that  she  had  authority  to  adopt;  and  this  representation  was  acted 
on  by  the  defendant.  The  ceremony  of  adoption  was  carried  oat 
on  the  faith  of  this  representation.  The  marriage  of  the  defen- 
dant was  likewise  on  the  strength  of  it  celebrated;  and  the  defen- 
dant performed  the  eradh  ceremonies  of  his  adoptive  father.  In 
addition  to  this  we  have  the  fact  that  the  defendant  resisted  the 
snit  of  Baldeo  Singh;  in  which  the  validity  of  the  adoption  was 
impeached;  and  was  supported  in  his  defence  by  the  plaintiff  and 
incurred  heavy  liabilities  in  raising  funds  for  the  purposes  of  his 
defence.  These  matters  appear  to  us  to  put  it  out  of  the  power 
of  the  plaintiff  to  maintain  a  suit  for  a  declaration  that  her  solemn 
act  of  adoption  was  without  authority.  We  are  supported  in  this 
view  by  the  decision  in  the  following  cases  : — KannamToal 
V.  Viraaami  (1);  Bavji  Vvnayakra/v  JagganruUh  Shanhar$dt 
V.  Lakhshmibai  (2)  and  SarUappayya  v.  Rangappaya  (8).  We 
might  further  say  that  the  suit,  in  so  far  as  it  is  a  suit  for  a 
declaration  that  the  plaintiff  had  do  power  to  adopt;  is  one  in 
whioh  it  is  discretionary  with  the  Court  to  give  or  refuse  relief. 
We  should  hesitate  in  the  circumstances  of  this  case  before  passing 
a  decree  in  favour  of  the  plaintiff  for  such  a  declaration  in  view 
of  her  conduct  and  of  the  false  position  in  which  the  defendant 
would  be  placed  if  her  representation  as  to  authority  were  held 
not  to  be  binding  on  her.  We  therefore  dismiss  the  appeal  with 
ooats* 

Appeal  dismissed. 

0)  (1893)  L  L.  B.,  16  Mad..  486.        (2)  (1887)  I.  L.  B.»  U  Boim»  881. 
'  («J  (18W)  I.  U  B.,  18  Mid.,  897. 
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uoe  FULL  BENCH. 

^#/of#  Bif  John  8t(ml99,  Knight,  Chief  Ju»tie$,  Mr.  Jmtic$  Ban^ji  and  lif. 

Jiuiie$  Oriffin. 
KIJBBA  JAN  (PiiAiirOTt)  «.  RAM  BALI  km  aitotbib  (DBPiifDAWTg)  •• 
Civil  Frocednr$  Code,  teetions  16,  19 ^Misjoinder  of  partiM—Mnlti- 

fariomneee^'Smit  Jy  heir  to  recover  property  from  co-heir  and 

tranefereeo  from  him^J^operff  eiiuate  in  different  diairicti'^ 

Compromiee  of  part  of  elaim^Juriediotion, 

The  plaintiff  f aed  m  heiresf  of  her  father  to  recover  from  her  brother 
and  from  certain  transferees  from  him  her  share  in  the  property  of  her 
deceased  father.  The  suit  was  brought  in  the  Court  of  the  Subordinate 
Judge  of  Bareillj.  Fart  of  the  property  claimed  was  situated  in  the  Bareilly 
district  and  part  in  the  district  of  Bara  Banki  in  Oudh.  During  the 'course 
of  the  suit  a  compromise  was  arrived  at  regarding  the  Bareilly  property 
and  the  suit  proceeded  with  reference  to  the  property  in  Oudh  alone.  Held 
(1)  that  the  plaintiff  had  properly  impleaded  her  brother  and  the  transferees 
from  him  as  co-defendants  in  one  suit,  and  (2)  that,  there  being  no  fraud 
or  improper  motive  alleged  with  reference  either  to  the  compromise  or  to 
the  filing  of  the  suit  in  the  court  at' Bareilly,  that  court  was  not  by  reason 
of  the  compromise  divested  of  jurisdiction  to  hear  and  decide  the  suit  in 
respect  of  the  property  situate  in  Oudh.  Bam  Baji  t.  Dhnp  Ifarain 
(1)  overruled.  Indar  Kuar  v.  Qur  Fraead  (2),  Manlar  Ali  Khan  v.  Sajjad 
Muiatn  Khan  (8),  Parhati  Kunvar  v.  Mahmud  Fatima  (4),  lehan  Chunder 
Haxra  v.  Bameewar  Mondol  (5)  and  Nundo  Kumar  Naelber  v.  Banomali 
Qayan  (6)  referred  to.  Ganeehi  Lai  v.  Khairati  Singh  (7)  distinguished. 
Khatija  t.  lemail  (8)  followed. 

This  was  a  suit  brought  by  the  daughter  of  one  Bande  Ali  to 
recover  from  her  brother  Akbar  Husain  and  a  number  of  other 
defendaots,  transferees  from  him^  her  share  in  the  property  of  her 
deceased  father.  This  property  was  situate  in  the  district  of 
Bareilly,  and  also  in  the  district  of  Bara  Banki  in  Oudh.  It 
appears  that  Akbar  Husain  transferred  the  Bareilly  property  to 
the  defendants  Nos.  2  to  8  and  the  Bara  Banki  property  to  persons 
from  whom  the  defendanb  respondent  Bam  Bali  acquired  it  by 
virtue  of  a  decree  for  pre-emption.  The  suit  in  regard  to  the 
Bareilly  property  was  compromised,  with  the  result  that  the  claim 

^  Second  Appeal  No.  941  of  1907  from  a  decree  of  B.  O.  B.  Leggatt* 
District  Judge  of  Bareilly,  dated  the  8th  of  June  1907,  reversing  a  decree  of 
Pitambar  Josbi,  Subordinate  Judge  of  Bareilly,  dated  the  26th  of  Karch 
1906. 

(1)  Weekly  Notes,  1885.  p.  125.  (5)  (1897)  I.  L.  R.,  24  CaIc,  83  1. 

(2)  (1888)  I.  L.  R.,  11  AU.,  83.  (6)  (1W2>  I.  L  R .  29  Calc,  87L 
<8)  (1902)  L  L.  R..  24  \U..  358.  (7)  (1831)  I.  L.  R..  16  ;  All..  279. 
(4)  (1907)  I.  L.  R .  29  AU.,  287.  (8)  (1339^  1.  L.  R.,  12  Mad.,  880. 
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in  respect  of  that  property  was  abandoned,  and  the  Bait  proceed-         19O8 
ed  as  regards  the  Bara  Banki  properly  only.  Kubba  Jah 

The  first  Court  (Sabordinate  Judge  of  Bareilly)  decreed  the     r>^«*B 
suit.    But  upon  appeal  the  lower  appellate  Court  (District  Judge 
of  Bareilly)  reversed  the  decree  and  dismissed  the  plaintiff's  suit, 
holding,  on  the  authority  of  the  case  of  Ram  Raji  v.  Dhup 
Narain  (1)  that  the  Court  in  Bareilly  had  no  jurisdiotioa  to  pass 
a  decree  iu  the  suit. 

Maulvi  OhfUam  Mujtaha^  for  the  appellant  contended  that 
the  snit  was  not  bad  for  multifariousness,  nor  did  the  fact  that 
the  suit  had  beea  compromised  so  far  as  it  related  to  the  Bareilly 
property  deprive  the  Bareilly  Courts  of  jurisdiction.  He  relied 
on  Inda  Kuar  v.  Our  Prasad  (2),  Uazha/r  AU  Khan  v. 
Sajjad  HiAsain  Khan  (3),  Parbati  Kv/rwoar  v.  Mahmud 
Fatima  (4),  Khatija  v.  Ismail  (6),  and  Harchandar  v.  Lai 
Bahadur  (6). 

Mr.  Muhammad  lahaq  Khan  (with  whom  Munshi  Ja^g 
Bahadwr  LaV)f  for  the  respondents,  relied  on  Ram  Baji  v.  Dhup 
Na/rain  (7),  Oaneshi  Lai  v.  Khairati  Singh  (8)  and  Jhandu 
Mai  V.  PiHhi  (9). 

Stanley,  C.J. — This  appeal  has  been  laid  before  a  Full 
Bench  by  reason  of  a  conflict  in  the  authorities  upon  a  question 
raised  in  the  appeal.  The  suit  is  one  by  the  daughter  of  one 
Bande  Ali  to  recover  from  her  brother  Akbar  Husain  and  a 
number  of  other  defendants,  transferees  from  him,  her  share 
in  the  property  of  her  deceased  father.  This  property  is  situate 
in  the  district  of  Bareilly  and  also  in  the  district  of  Bara 
Banki  in  Oudh.  It  appears  that  Akbar  Husain  transferred  the 
Bareilly  property  to  the  defendants  Nos.  2  to  8  and  the  Bara 
Banki  property  to  persons  from  whom  the  defendant  respindert 
Kam  Bali  acquired  it  by  virtue  of  a  decree  for  pre-emption. 
The  suit  in  regard  to  the  Bareilly  property  was  compromised, 
with  the  result  that  the  claim  in  respect  of  that  property  was 
abandoned,  and  the  suit  proceeded  as  regards  the  Bam  Banki 
property  only. 

(1)  Weekly  Notes,  1886,  p.  126.  (6)  (1889)  I.  L.  R.,  12  Mad.,  880. 

(2)  (1888)  I.  L.  R.,  11  All.,  88.  (6)  (1894)  I.  L.  E.,  16  AU.,  859. 
(8)  (1902)  I.  L.  B.,  24  All.,  858.  (7)  Weekly  Notes,  1885,  p.  126. 
(4)  (1907)  L  L.  B.,  29  AU.,  267.  (8)  (1894)  I.  L.  B.,  16  AU.,  869. 

(9)  Weekly  Notes,  1907,  58. 
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IMS  The    first   Coort   decreed   the  ioit.    Bat  upon  appeal  the 

KnMA  J4S    Lower  Appellate  Ooort  reversed  the  decree  and  dismissed  the 

Bam^'bau.    pl*i^*iff'fl  8^*1  holding,  on  tiie  authority  of  the  case  of  ifewa 

Baji  V.  D&up  Narain  (1)  that  the  Court  in    BareUly    had  no 

jurisdiction  to  pass  a  decree  in  the  suit. 

From  that  decree  the  fvesent  appeal  has  been  preferred. 
The  questions  in  the  case  are  whether  the  suit  is  bad  for 
multifariousness  and  whether  the  Subordinate  Judge  of  BareiUj 
was  justified  in  entertaining  it  after  the  compromise  of  the 
claim  in  respect  of  the  BareiUy  property. 

There  appears  to  be  no  doubt  ^at  under  section  18  of  the 
CSode  of  Civil  Procedure  tiie  plaintiff  was  justified  in  institut- 
ing the  suit  in  the  Bareilly  Court  unless  it  be  that  the  claim  was 
defective  for  multifariousness.  We  have  therefore  first  to 
consider  whether  or  not  the  suit  of  the  plaintiff  was  bad  for 
this  reason. 

The  claim  of  the  plaintiff  was  to  recover  from  her  brother 
her  co-heir  and  transferees  from  him  her  share  of  the  property 
of  her  Akther.  The  cause  of  action,  as  it  appears  to  me,  was 
the  withholding  of  possession  of  her  share,  audit  accrued  to 
her  when  such  possession  was  withheld.  Her  brother  appro- 
priated the  share  of  the  property  whidi  belonged  to  her  and 
any  title  whidbi  his  transferees  possess  is  derived  from  him  alone. 
There  were  not  two  causes  of  action,  one  against  her  brother 
and  the  other  against  the  transfe  rees  of  her  brother,  bat  a  single 
cause  of  action,  namely,  the  infringement  of  the  plaintiff's  right 
by  her  brother,  out  of  which  the  claim  of  the  other  defendants 
arose.  This  view  is  supjiorted  by  several  authorities,  and 
amongst  others  that  of  Jndcur  Kuar  v.  Our  Prasad  (2).  In 
that  case  the  plaintiff  claimed  the  property  in  dispute  by  right 
of  inheritance  from  Us  deceased  mother,  and  impleaded  in  the 
suit  several  defendants,  some  of  whom  derived  their  title  as 
mortgagees  from  one  of  the  defendants.  It  was  held  that 
inasmuch  as  the  title  of  the  defendant  nu>rtgagee  was  derived 
from  defendant  No.  1,  his  mortgagor,  and  stood  or  fell  with  the 
failure  or  success  of  the  plaintiff's  claim  against  the  lattw,  there 
were  not  two  causes  of  action,  but  one,  namely,the  infringement 

II)  Weekly  Notes,  1885,  p.  126.        (8)  (1888J  I.  L.  B^:it_All.,;8S.^ 
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of    the   pluntiff's  right   by  ihe  defendant    No.    1^  and  that         x906 

the  Bait  was  not  bad  for  misjoinder  of  causes  of  action.    In    -^       j^^ 

the  case  of  Mazha/r  AU  Khan  v.  Sctjjad  Eusain  Khan  (1) 

Mazhar  Ali  Khan  came  into  Coort  claiming  a  portion  of  the 

inheritance  of  a  deceased  Mnhammadan  on  the  allegation  that 

he   had  by  two    separate   sale-deeds   of   two   diflferent   dates 

porohased  the  property  from  two  of  the  httrs  of  the  deceased 

and  that  the  property  was  withheld  from  him  by  another  heir 

of  the  deceased   who  was  in  possession  of  some  of  it  and  by 

certain    transferees    of   other  portions    from    the    said    heir. 

Both  the  remaining  heir  and   the  transferees  from  him  were 

made  defendants.     It  was  held  by  my   brothers  Eanerji  and 

Aikman  that  there  was  no  misjoinder  of  parties  or  causes  of 

action  in  sach  a  suit.    A  similar  question  was   considered  by 

another  Bench  of  this  Court  of  which  I  was  a  member  in  the  case 

of  Parbati  Kunwar  y.  Mdhmvd  Fatima  (2).    In  that  case  the 

plaintiffs  sued  as  heirs  of  their  father  to  recoyer  various  portions 

of  their  father*s  estate  from  the  hands  of  different  alienees. 

It  was  held  that  the  iact  that  the  defendants  set  up  different 

titles  to  the  various  portions  held  by  them  ^viould  not  render 

the  suit  bad  for  multi&riouaiess.    The  plaintiffs  had  one  cause  of 

action^  namely,  the  right  on  the  death  of  their  father  to  obtain 

possession  of  their  shares  of  Ins  prepay.    Incoming  to  that 

conclusion  we  had  the  support  of  the  ruling  to  whH'h  I  have 

alluded  and  also  of  two  decisions  of  the  Calcutta  High  Court 

passages  out  of  which  were  quoted  in  the  judgment.    These 

cases  are  lahan  Chunder  v.  MamesuHxr  Mondol  (8);  and  Numdo 

KwKkOT  Nasker  v.  Banomali  Qayan  (4).    In  the  first  of  these 

two  cases  it  was  held  by   O^Kinealy  and  Hill,  J  J.,  tbat^  in  a 

suit  for  ejectment  against  several  defendants  who  set  up  various 

titks  to  different  parts  of  the  land  claimed,  there  was  only 

one  cause  of  action,  not  several  distinct  and   separate  causes  of 

action.    In  the  other  case  the  defence  that  the  suit  was  bad 

for  multifariousness  was  set  up,  the  allegation  of  the  defendants 

being  that  they  were  severally  in  possession  of  different  and 

distinct  portions  of  the  land  in  dispute  under  different  demises 

made  by  the  first  defendant  and  that  there  was  no  community 

(1)  (1902)  I.  L.  B.,  24  AU.,  868.        (8)  (1897)  I.  L.  B.,  24  Calo.,  881. 

(2)  (1907)  I.  L.  B^*  29  AIL,  267.        (4)  (19C2)  i.  L.  B.,  89  Cslc,  871. 


Digitized  by 


QoO^Qi 


1908         of  interest.    I  quote  portion    of  the  judgment  in  that  cace 

KiTBXA  Jam    which  appears  to  me  to  be  apposite.    In  delivering  their  judg- 

^     ••  ment  Hill  and   Brett,  JJ.,  observed: — **The  cause  of  action  of 

Uam  Bast,  .     .  • 

a  plaintiff  sueiog  in  ejectment  cannot,  so  far  as  we  can  perceive, 

be  affected  by  the  title  under  which  the  defendant  professes 
to  hold  possession.  It  matters  not  to  the  plaintiff  how  the 
defendant  may  explain  the  fact  that  he  is  in  possessioD  or  seek 
to  defend  his  possession.  What  concerns  the  plaintiff  is  that 
another  is  wrongfully  in  possession  of  what  belongs  to  him, 
and  that  fact  gives  him  his  cause  of  action.  If  this  is  so  where 
there  is  but  one  person  in  possession,  can  there  be  a  difference 
when  the  land  is  in  the  possession  of  more  than  one?  We 
think  not.  It  appears  to  us,  so  far  as  the  plaintiff's  caW  of 
action  is  concerned,  that  it  is  a  matter  of  indifference  to  him 
upon  what  grounds  the  different  persons  in  possession  may 
seek  to  justify  the  wrongful  detention  of  what  is  liis.  What 
he  is  entitled  to  claim  is  the  recovery  of  possession  of  his  land 
as  a  whole  and  not  in  fragments,  and  we  think  that  all  persons 
who  oppose  him  in  the  enforcement  of  that  right  are  concerned 
in  his  cause  of  action  and  ought  accordingly  to  be  made  parties 
to  a  suit  in  which  he  seeks  to  give  effect  to  it.''  I  agree  in 
these  observations,  and  they  seem  to  me  to  be  applicable  to  the 
case  before  us.  The  plaintiff  is  claiming  her  share  of  her 
father's  property.  6he  finds  her  brother  and  transferees  from 
her  brother  in  possesEion.  She  is  not  under  such  circumstances 
obliged  to  bring  independent  actions  against  her  brother  and 
each  of  the  transferees,  but,  claiming,  as  she  does,  title  from 
-  her  father,  and  having,  as  I  think,  only  one  cause  of  action,  she 
may  properly  implead  all  the  parties  in  possession  as  defendants  • 
in  one  suit. 

We  have  been  pressed  very  much  with  the  decision 
of  a  Bench  of  this  High  Court  in  the  case  of  Bam  Raji  v. 
Dhiip  Ncuram  (1). — In  that  case  under  circumstances  very  simi- 
lar to  those  in  the  case  before  us  Petheram,  C.  J.,  and  Brodhurst,  J. 
held  that  a  similar  suit  was  not  maintainable.  In  that  case 
the  property  which  was  claimed  was  situate  in  the  Gorakhpur 
district  and  also  in  Oodh.    During  the  pendency  of  the  suit 

(1)  Weektj  Votes,  1885,  p.  126: 
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ftiiere  was  a  oompromise  in  respect  of  the  Gorakhpar  property,  and  i9os 

in  consequence  of  this  the  learned  District  Judge,  reversiog  the    ^^bba  JaiT 

<]ecision   of  the  Subordinate  Judge,  held  that  the  Subordinate  «• 

Judge  had  acted  without  jurisdiction  in  decidilig   the  question 

•between  the  parties  in  regard  to  tJie  property  situate  in  Oudh  on 

the  ground  that  it  was  an  undeniable  misjoinder  of  causes  of 

action  which  gave  the  Subordinate  Judge  apparent  jurisdiction 

under  section  19  of  the  Code  of'  Civil  Procedure,  but  that  in 

point  of  fact  he  was  not  competent  to  entertain  the  part  of  the 

claim  which  related  to  the  property   situate   in   Oudh.     The 

learned  Judges  upheld  the  decision  of  the  District  Judge  u[X)n  the 

ground  stated  in  the  judgment.    Petheram,  C.  J.,  in  the  course  of 

his  judgment  says :—  "  The  learned  Judge  was  of  opinion  that 

the  Court  had  no  jurisdiction  to  decide  the  suit,  and  I  think 

that  he  was  right.   When  a  suit  is  brought  against  A  in  respect  of 

property  situate  in  one   district  and  against  B  in  respect  of 

property   situate  in  another   district,-  I   do  not  think  that  the 

{act  that  there  is  a  common  root  to  the  plaintiff's  claim  makes 

-a  single  cause   of  action  upon   which  he  is  entitled  to  bring 

Sk  single  suit.    I  think  therefore   that  the  claim    in    respect 

of  the  property  in  Oudh  was  properly  the  subject  of  a  separate 

suit,  and   that  therefore  the  provisions  of  section   16  must  be 

applied,  which  says  that  suits  are  to  be  instituted  in   the  Court 

within   the  local  limits  of  whose  jurisdiction  the  property  ia 

^ituate.^'     The  learned  Judges  decided   that  case  therefore  on 

the  ground  that  the  plaintiff  had  not  one  cause  of    action   only 

but  several  causes  of  action  in  respect  of  the  property  in  the 

two  districts.    I  am  with  all  respect,  unable  to  agree  with  them 

as  to  this.     I  think  that  the  cases  to  which   I  have   referred 

were  rightly  decided,  and  they  conclusively  show  that  there 

was  only  one  cause  of  action  and   that  cause  of  action  was  the 

infringement  of  the  plaintiff's  title.    I  am  unable  therefore  to 

agree  in  this  decision. 

Mr.  Ishaq  Khan  on  behalf  of  the  respondents  also  relied 
upon  the  case  of  Oaneshi  Lai  v.  Khairati  Singh  (1)  as  supporting 
his  contention.  That  was  a  suit  in  which  the  plaintiff  claimed  to 
be  entitled  on  the  death  of  a  Hindu  widow  to  the  possession  of 

(1)  (1894)  I.  L.  E..  IS  All,  279. 
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2908  certain  immoTable  property^  and  brought  a  suit  against  three  8et» 

SrasA  Jaw     of  defend anta,  being  persons  to  whom  the  widow  in  her  life- 
«.  time  bad  by  separate  lalienations  transferred  separate  portions 

of  the  property  <5l aimed.  It  was  held  that  the  suit  was  bad  for 
multifariousness.  It  will  be  at  once  noticed  that  this  was  a  suii^ 
not  against  one  of  the  heirs  of  a  deceased  person  and  the  trans- 
ferees from  such  heir,  but  against  three  sets  of  transferees  from 
a  Hindu  widow.  In  such] a*  case  the  transfereesi  or  some  of 
them^  may  have  acquired  a  good  title  from  their  transferor ;  for 
instance,  in  the  case  of  a  sale  to  meet  a  legal  necessity,  whilst  to 
others  of  the  transferees  no  such  defence  might  be  open.  The 
facts  are  not  identical  with  the  facts  in  the  case  before  us,  though 
I  think  the  judgment  of  the  learned  Judges  does  lend  some 
support  to  the  argument  which  has  been  laid  before  us. 

ikgain,  it  is  faid  that  after  the  compromise  in  respect  of  the 
BareiUy  property  the  Court  ceased  to  have  any  jurisdiction  to 
deal  with  the  plaintiff's  claim,  that  is,  thai  though  the  BareiUy 
Court  had  jurisdiction,  when  the  plaint  was  filed,  to  deal  with  the 
6uit,  it  ceafed  to  have  jurisdiction  when  portion  of  the  property 
claimed  was  withdrawn  from  the  litigation*  It  seems  to  me  tbalh 
once  jurisdiction  is  vested  in  a  Court,  in  the  absence  of  a  pro- 
vision of  law  to  tte  contraiy,  that  jurisdiction  will  not  be  takea 
away  by  any  act  cf  the  parties.  There  is  no  allegation  here  thafr 
the  plaint  was  filed  in  the  Bareilly  Court  with  any  intention  ta 
defeat  the  provisions  of  the  Code  of  Civil  Procedure  as  regards 
the  venue  of  suits  for  recovery  of  immovable  property.  If  any 
fraud  of  that  kind  had  been  alleged  and  proved,  other  considera^ 
tions  would  arise.  But  in  this  case,  as  I  have  said,  no  aaoh 
suggestion  has  been  made. 

The  learned  Council  for  the  respondents  has  not  been  able  to 
point  out  to  us  any  provision  of  law  whereby  jurisdiction  onoe 
vested  is  taken  away  in  a  case  of  this  kind,  and  I  am  unable  Uy 
yield  to  the  contention  which  has  been  raised  by  him.  I  am 
supported  in  this  view  by  the  ruling  of  a  Bench  of  the  Madras 
High  Court  in  the  case  of  Khali ja  v.  Ismail  (!)•  Mutto- 
aami  Ayyar  and.  Parker,  JJ.,  in  their  judgment  in  that  case 
observed : — ^'  It  is  not  denied  that  the  Subordinate  Judge  tad 

(1)  (1S89)  I.  L.  B*,  la  Mad.,  860. 
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jariadiction  over  the  suit  when  it  was  filed.  As  originally  framed  2908 
it  embodi  ed  a  elaim  to  a  share  of  immovable  property  situated 
partly  in  Mangalore  and  partly  in  Bbatkal.  The  subsequent 
withdrawal  of  the  claim  in  regard  to  the  property  at  Mangalore 
on  the  ground  that  there  was  a  compromise  entered  into  with  the 
defendants  who  had  it  in  their  possession  could  not,  in  the  abseoce 
of  a  positive  rule  of  law,  operate  to  take  away  the  jurisdiction 
which  Lad  once  vested,  uuless  the  compromise  was  shown  to 
Iiave  been  otherwise  than  bond  fide  and  a  mere  contrivance  to 
defeat  or  a  fraud  upon  the  policy  of  the  rule  of  procedure  as  to 
local  jurisdiction.'^ 

For  these  reasons  I  would  allow  the  appeal,  set  aside  the 
decree  of  the  lower  appellate  Court  and  remand  the  appeal  to 
that  Court  for  determination  on  the  merits. 

Bakebji,  J.— I  am  entirely  of  the  same  opinion.  The  deci- 
sion of  this  Court  in  Bam  Saji  v.  Dhup  Narain  (1)  no  doubt 
supports  the  view  of  the  learned  Judge,  but  with  great  respect  to 
the  learned  Judges  of  this  Court  who  decided  that  case,  I  am 
unable  to  agree  with  them.  That  deoibion  is  based  on  the  cousi- 
deration  that  the  suit  offended  against  the  provisions  of  section 
16  of  the  Code  of  Civil  Procedure.  The  learned  Judges  were  of 
opinion  that  a  single  suit  oould  not  be  brought  against  the  diffe- 
rent transferees  of  the  property,  and  that  there  was  a  misjoinder 
of  causes  of  action.  For  the  reasons  stated  by  the  learned  Chief 
Justice  I  am  unable  to  hold  that  there  were  different  causes  of 
action  which  had  been  joined  together  in  the  same  suit.  The 
plaintiff's  cause  of  action  was  the  infringement  of  her  title  by  a 
single  person,' and,  as  the  titles  of  the  other  defendants  were 
derived  from  the  person  who  infringed  the  plaintiff's  title,  there 
was  a  single  cause  of  action  against  the  different  defendants. 
This  view  has  been  held  in  the  numerous  cases  to  which  the 
learned  Chief  Justice  has  referred,  and  it  is  unnecessary  for  me 
to  cite  them  again.  The  plaintiff  was  therefore  competent  to 
mainta  in  a  single  suit  both  against  the  transferor  and  his  trans- 
ferees. Under  section  19  of  the  Code  of  Civil  Procedure  the 
Court  in  which  a  part  of  the  property  was  dtuate  tad  jurisdiction 
to  entertain  the  suit.  The  Court  at  Bareilly  in  this  case  had 
(1)  Weekly  Notes,  1S86,  p.  125. 
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therefore  jurisdiction  over  the  suit  and  rightly  entertained  iSk 
when  it  was  instituted.  The  fact  that  a  portion  of  the  claim  was' 
withdrawn  could  not^  in  the  absence  of  fraud,  oust  a  Court  of  its 
jurisdiction.  If  the  withdrawal  was  the  result  of  an  intention, 
to  defeat  the  provisions  of  the  law  and  to  cmfer  jurisdiction  oa 
a  Court  which  would  otherwise  have  no  jurisdiction  that  would 
be  a  different  matter.  But,  as  in  the  present  case  there  is  no  sag* 
gestion  of  fraud,  the  mere  fact  of  a  portion  of  the  claim  being 
abandoned  by  a  compromise  could  not,  in  the  absence  of  any 
statutory  provision,  divest  the  Court  of  the  jurisdiction  which 
was  vested  in  it  by  law.  I  am  not  aware  of  any  such  provisioii 
and  the  learned  counsel  has  referred  us  to  none.  For  tiiese 
reasons  I  concur  in  the  order  proposed  by  'the  learned  Chief 
Justice. 

Gbifffn,  J. — I  concur  with  the  learned  Chief  Justice  in  tbe 
order  proposed  by  him. 

By  the  Coubt. — The  order  of  the  C^urt  is  that  the  appeal 
be  allowed,  the  decree  of  the  learned  District  Judge  be  set  aside 
and  the  appeal  be  remanded  to  him  under  section  562  of  the 
Code  of  Civil  Procedure  with  directions  that  it  be  reinstated  in, 
the  file  of  pending  appeals  in  its  original  number  and  be  disposed 
of  on  the  merits,  regard  being  had  to  the  observations  which 
have  been  made  by  us  in  our  judgments.  We  direct  that  the 
costs  of  this  appeal  and  the  costs 'heretofore  incurred  do  aUde. 
the  event. 

Appeal  decreed  and^cause  remanded. 


APPELLATE  CRIMINAL. 


Before  jUr,  Justice  Biohards  and  Mr,  Juetiee  Karamai  Su9a%tu 
EMPEROR  o.  BHAQWAN  DIN  AVD  akothbe.  • 
Act  No,  XX To/ 1860  {Indian  Penal  Code),  eeetiont  802,  804,  825, 828  amf  829— 
Adminittration  of  dhatura  for  the  purpoee  of  facilitating  robberg-^Deaih 
of  per  eon  to  whom  dhatura  ie  eo  adminittered-^Offenoe  not  murdett  S«^ 
causing  grievous  hurt. 

Where,  for  the  pnrpose  of  facilitating  rohbery,  dhatura  was  adminif tered 
by  two  persons  to  certain  trayellers,  in  consequence  of  which  one  of  the 
travellers  died  and  others  were  made  serionsly  ill,  it  was  held  that  in  respect 

•  Criminal  Appeal  No.  850  of  1908  against  an  order  of  &  &.  DasklB,  Ife^ 
■ions  Jndge  of  Cawnpore,  dat^d  the  a7th  of  Xsreh  19<X&. 
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of    tlid  traToUer  who  died  tbe  offence  eommitted  was  that  punishable  under  |^^ 

section  825  of  the  Indian  Penal  Code,  viz,t  grievous  hurt  :  and  in  respect  of      ^.-^— -. 
the    trarellers  who  did  not  die  the  offence  committed  was  that  defined  by  sec-  B«iFtBO» 

tion  828  of  the  Code.     Queen  Emprest  t.  TuUha  (1)  not  followed.  Bba^wav 

The  two  accused  in  this  case,  Bhagwan  Din  and  Ram  Prasad,  ^i*- 

were  found  to  have  administered  dhatura  to  certain  travellers  for 
the  purpose  of  facilitating  the  robbery  of  their  eflfects.  It  was 
also  found  that  in  consequence  of  Fueh  administration  of  dhatura 
by  the  two  accused  one  of  the  travellers,  by  oame  Sidhua,  died. 
Bhagwan  Din  and  Ram  Prasad  were  convicted  by  the  Joint 
Sessions  Judge  of  Cawnpore  each  upon  two  charge?,  one  under 
section  304  of  the  Indian  Penal  Code,  and  one  under  section  328. 
Bhagwan  Din  was  sentenced  to  seven  years*  rigorous  imprison- 
ment on  each  charge,  and  Ram  Prasad  to  four  years  on  each 
charge,  and  they  were  formally  acquitted  of  a  charge  under  sec- 
tion 302  of  the  Indian  Penal  Code,  which  had  also  been  framed 
against  them.  The  convicts  appealed  agaiost  thef  e  convictions 
and  sentences  to  the  High  Court. 

The  appeals  first  came  before  Knox,  J.,  who  was  of  opinion 
that  section  304  did  not  apply,  and  directed  notice  to  go  to  both 
accused  to  show  cause  why  they  should  not  be  convicted  under 
section  329  and  their  sentences  enhanced. 

The  appeal  and  the  rule  then  came  before  a  Bench  consisting 
of  Aikman  and  Griffin,  JJ.,  before  uhom  it  waj»  represented  by 
the  Assistant  Government  Advocate  that  the  ruling  in  Queen 
Empress  v.  Tuhha  {\)  applied  to  the  case  and  that  the  Sessions 
Judge  was  wrong  in  acquitting  the  accused  of  the  charge  under 
section  302.  The  case  was  then  adjourned  in  order  that  the 
attention  of  Government  might  be  drawn  to  the  case  with  a  view 
to  an  appeal  being  filed  against  the  acquittal  of  the  accused  under 
section  302.  The  case  was  accordingly  brought  to  the  notice  of 
Government,  and  eventually  an  appeal  under  section  4l7  of  the 
Code  of  Criminal  Procedure  was  filed.  This  appeal,  together 
with  the  appeals  of  the  convicts  and  the  rule  issued  by  Knox, 
J.,  wfis  then  put  up  for  hearing  befoie  a  Bench  consisting  of 
Richards  and  Karamat  Hnsain,  JJ.  As  to  the  appeal  on  behalf 
of  the  Local  GJovemment  it  was  urged  that  the  case  was  gov- 
erned by  the  ruling  above  referred  to  and  that  a  conviction  ought 
(1)  (1897)  I.  L.  B ,  20  All..  143. 
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1908  ^  have  been  recorded  under  section  302  of  the  Indian  Penal 

Empibob      Code. 

••  The   Government    Advocate    (Mr.    W.    Wallach)^    for    the 

Bhagwav      _ 
DiH  Crown. 

The  accuged  were  not  represented. 

RiCHABDS  and  Kabahat  Husain,  JJ. — In  this  case  Bam 
Prasad  and  Bhagwan  Din  have  both  been  convicted  ander  sec- 
tions 828  and  804,  Indian  Penal  Code.    Bhagwan  Din  has  been 
sentenced  to  seven  years'  rigorous  imprisonment  under  each  sec- 
tion to  run  oonsecntivelj.    Bam  Prasad  has  been  sentenced  to 
four  years  under  each  section  to  run  concurrently.    Both  Bam 
Prasad  and  Bhagwan  Din  have  appealed.     When  the   appeal 
came  before  Mr.  Justice  Knox  he  ordered  that  notice  should  go 
to  (he  accused  to  show  cause  why  they  should  not  be  convicted 
under  section  829  of  the  Indian  Penal  Code  and  the  sentences 
enhanced.     The  learned  Judge  was  of  opinion  that  the  case  did 
not  fall  under  section  304^  Indian  Penal  Code.    After  the  ca^ 
had  come  up  before  a  Bench  of  two  Judges  an  appeal  was  institu- 
ted on   behalf  of  the  Grovernment  again&t  the  acquittal  of  tbe 
accused  under  section  802,  Indian   Penal  Code.     The  evidence 
has  been   most  carefully  dealt  with  in  the  judgment    of   the 
learned  Sessions  Judge,  and  we  have  not  tbe  smallest  doubt  aboat 
the  facts  of  the  oase^  which  are  bbortly  as  follows: — Bhagwsn 
Din  in  the  guise  of  a  sadhu  and  Bam  Prasad,  a  youth  with  him, 
administered  dhs^tura  poison  to  some  four  travellers  whom  they  met 
on  the  road  between  Cawnpore  and  Allahabad,  the  motive  being 
unquestionably  to  rob  these  persons.    Sidhua,  one  of  the  persons 
poisoned,  died  as  the  result  of  the  poisoning     There  was  a  small 
boy  with  the  two  accused  of  the  name  of  Mahadeo,'and  he  wa«, 
as  we  think,  very  properly  acquitted.     We  agree  with  our  learned 
brother  that  the  case  does  not  fall  under  section  304.     If  the 
accused  administered  the  dhatura  with  the  intention  of  oausiog 
death,  or  with  the  intention  of  causing  such   bodily  injury  as  is 
likely  to  cause  death,  or  wdth  the  knowledge  that  they  were 
likely  by  administering  the  dhatura  to  cause  death,  they   would 
be  guilty   of  culpable  homicide    and  their  act  would  not  have 
come  within  any   of  the  exceptions  mentioned  in  sectiou  300. 
We,   however,  think  that  the  accused  cannot  be  convicted  under 
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section  329.    That  section  provides  that  whoever  voluntarily         1908 
causes  grievous  hurt  fur  the  purpose  of  extorting,  eta    Extor-      emperob 
tion  is  defined  in  section  883,  Indian  Penal  Code,  and  although  ^ 

we  think  that  grievous  hurt  was  caused  to  Sidhua,  it  was  not  for         din. 
the  purpose  of  ^^  extortion  "  within  the  meaning  of  section  329. 
Possibly  the  case  might  have  come  under  section  826,  Indian 
Penal  Code,  but  that  is  not  the  section  under  which  notice  went 
to  the  appellants. 

With  regard  to  the  appeal  of  the  Government,  we  do  not 
feel  absolutely  convinced  that  the  accused  or  either  of  them  had 
any  intention  to  cause  bodily  injury  likely  to  cause  death,  or 
knowledge  that  their  act  was  likely  to  cause  death.  Dhatura  is 
not  exactly  a  deadly  poison,  and  may  often  be  given  for  the 
purpose  of  merely  stupifying  a  victim.  We  think,  however, 
that  the  oflence  so  far  as  Bhagwan  Din  is  concerned  was  a  very 
serious  one  and  deserves  serious  punishment. 

Ram  Prasad  is  about  14  years  of  age  and  may  be  considered 
to  have  been  under  the  influence  of  Bhagwan  Din.  We  dismiss 
the  appeal  of  the  Government.  We  alter  the  conviction  of  Bhag- 
wan Din  from  a  conviction  under  section  304  to  a  conviction 
under  section  825,  but  maintain  the  sentence  of  seven  years' 
rigorous  imprisonment.  We  set  aside  the  conviction  and  sen- 
tence of  Eam  Prasad  under  section  304  and  acquit  him  of  the 
charge  under  that  section. 

The  appeal  of  Bhagwan  Din  under  section  328  is  dismissed. 
The  two  sentences  of  seven  years  each  imposed  upon  Bhagwan 
Din  will  run  consecutively.  The  conviction  and  sentence  on 
Bam  Prasad  under  section  328  will  also  remain  in  full  force,  and 
his  appeal  ngainst  his  conviction  under  this  section  is  dismissed. 
The  rule  issued  to  the  two  appellants  is  discharged. 
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